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PRELIMINARY STATEMENT

This proceeding involves the appeal of the circuit court’s
denial of Mr. Vining’s motion for postconviction relief after a
limited evidentiary hearing. The motion was brought pursuant to
Fla. R. Crim. P. 3.850. The type size and style in this brief is
12 pt. New Courier.

The following symbols will be used to designate references
to the record:

“R.” -- record on direct appeal;

“PC-R.”-- record on 3.850 appeal to this Court.

REQUEST FOR ORAL ARGUMENT

Mr. Vining has been sentenced to death. The resolution of
the issues involved in this action will determine whether he
lives or dies. This Court has not hesitated to allow oral
argument in other capital cases in a similar procedural posture.
A full opportunity to air the issues through oral argument would
be more than appropriate in this case, given the seriousness of
the claims involved and the stakes at issue. Mr. Freeman,
through counsel, accordingly urges that the Court permit oral

argument.
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STATEMENT OF THE CASE AND FACTS

The Circuit Court of the Ninth Judicial Grcuit in O ange
County, Florida entered the judgnents of convictions and
sent ences under consideration. M. Vining was charged by
I ndi ct ment on Case No. CR89-2395 with first-degree nmurder and
armed robbery on June 5, 1989 (R 2196-97). M. Vining was
represented by Orange County Public Defenders, Patricia Cashman
and Kelly Sins.

On July 6, 1989, the Cerk of Court for the N nth Judicial
Circuit filed M. Vining' s Request for Disposition of Indictnent
under the Interstate Agreement on Detainers (R 1689, 2200-04).
On January 4, 1990, M. Vining filed a Mdtion to D scharge Based
on Interstate Agreenment on Detainers because the State of Florida
failed to bring himto trial within 180 days of his Request for
Di sposition of Detainers and/or within 120 days of the date M.
Vining arrived in Florida (R 2328-30). The State sought an
extension of tinme in which to try M. Vining (R 2333, 2341).
The Court denied M. Vining’s Mdtion to Discharge on January 16,
1990 (R 1661-1721, 2343-46), and granted the State’'s Mtion for
Extension of Time in which to try M. Vining on January 22, 1990
(R 20). That sane day, voir dire began.

Trial started on January 22, 1990. Judge Joseph P. Baker
presided over the trial. This was his first and only death
penalty case (PG R 123).

On February 1, 1990, a jury convicted M. Vining of both

counts (R 1653). The penalty phase took place a nonth |ater on



March 7-8, 1990. The jury recomended death by a vote of el even
to one. By special verdicts, the jury found that the crine was
commtted while M. Vining was under a sentence of inprisonnent;
that M. Vining had previously been convicted of a violent
felony; that the crinme was conmmitted while M. Vining was engaged
in a robbery; and that the nurder was cold, cal cul ated and
premeditated (R 2613-14). The court sentenced M. Vining to
death on April 9, 1990 (R 2188-91, 2630-37).

A tinely appeal was taken to this Court. This Court
del i berated al nost three (3) years before issuing its opinion
affirmng M. Vining’ s convictions and sentence of death. Vining
v. State, 637 So. 2d 921 (Fla. 1994). This Court struck the
cold, calculated and preneditated aggravating factor. M. Vining
filed a petition for certiorari in the United States Suprene

Court, which was denied. Vining v. Florida, 115 S. C. 589

(1994).

Pursuant to Rule 3.851, M. Vining's Mdtion for
Post convi ction Relief was due one year fromthe denial of his
wit of certiorari, or on Novenmber 28, 1995. This Court granted
an extension of tine for the filing of M. Vining s
postconviction notion up to and including March 26, 1996. M.
Vining filed a notion for postconviction relief on March 26, 1996
(PC-R 715-736). An anended notion for postconviction relief was
filed on Decenber 23, 1996 (PC-R 1598-1715). Judge Theotis
Bronson presided over the postconviction proceedings after Judge

Baker disqualified hinself (PCR 812-22).



M. Vining filed a Motion to Strike State’s Response and to
Deny State’'s Motion as Tinely Filed when the State’s Answer was
filed out of tine. The State’s Answer was striken on June 25,
1997, but the hearing court allowed the State to participate in
oral argunments (PC-R  1962-63).

A Huff hearing was held on June 20, 1997 (PC-R 1-130). The
hearing court determ ned that an evidentiary hearing was
necessary, but only on one full claimand a portion of two
others. Judge Bronson granted a hearing on ClaimVl - Brady v.
Maryl and claim and portions of ClaimlX and X only as to
al | egations of counsel’s failure to object to the trial judge's
consi deration of extra-record material not presented in open
court; and the trial judge s independent investigation (PC
R 1970-71). The remainder of M. Vining's clains were sumarily
deni ed.

An evidentiary hearing was held on April 21-22, 1999 (PC R
170-506). M. Vining s postconviction notion was deni ed on
Novenmber 2, 1999 (PC-R 2481-2509). Notice of Appeal was filed
on Novenmber 29, 1999 (PC-R 2513). This appeal is tinely nade.

Statenent of Facts

On Decenber 8, 1987, surveyors discovered the partially
deconposed body of a woman lying fully-clothed in a renote grassy
area in Apopka, Florida (R 933-34). It was determ ned through
dental records that the body was that of Georgia Caruso, owner of

a fingernail salon. As a side business, Ms. Caruso sold



whol esal e di anonds out of her salon (R 908-917). Caruso had
been shot two tines in the head (R 973-75). The nedi cal

exam ner testified that unconsci ousness occurred i medi ately and
she did not regain consciousness prior to her death (R 992).
There were no other injuries.

The nedi cal exam ner testified that the death may have
occurred sonetinme in the three weeks before her body was
di scovered. There were no signs of a struggle (R 970-72, 993-
94). Caruso’s jewelry, purse and shoes were not found (R 967).

Joann Ward worked for Caruso as a nail technician at Nai
Expressions. Ward testified that Caruso sold jewelry on
consi gnment by advertising in the newspaper (R 999-1004). Ward
testified that a man cane to the shop on Novenber 13, 1987 in
response to the ad and talked to Caruso for fifteen m nutes about
jewelry (R 1009-14). The man returned to the nail shop a few
days | ater on Novenber 16, 1987 and again nmet with Caruso for
fifteen mnutes. This time, Caruso introduced the man as “Ceorge
Wllianms, a man interested in jewelry |I have to sell.” (R 1014-
16). WIllianms returned to the shop again on Novenber 19, 1987,
tal ked to Caruso for fifteen mnutes and left (R 1016).

When Ward returned after |lunch on Novenber 19,1987, Caruso
asked her to acconpany her to neet wwth M. WIIlians because he
wanted to purchase sonme jewelry but first wanted to have it
appraised (R 1019). Ward usually carried a pistol in her purse
(R 1020-23). WIllians arrived driving an ol der black Cadill ac.

Caruso |l eft her pistol under the front seat of Ward's car before



wal king wwth Wllians to the Wnter Park Gem Lab. Ward did not
acconpany themto the appraisers (R 1026-32).

Ellen Zaffis and Kevin Donner at the Wnter Park Gem Lab had
done appraisals for Caruso (R 1073, 1151). Zaffis talked with
Caruso while Donner performed the appraisal of a 6.03 carat,
pear - shaped di anond nounted in a ring, and a round 3.5 carat
di anrond al so nounted. Both were apprai sed at $60,000 (R 1077-
80, 1155- 56) .

After the appraisal, Caruso and WIllians returned to Ward's
car. Caruso then told Ward that WIlianms had decided to buy the
stones and that they were going to the bank to put the noney in a
safe deposit box (R 1027-31). Ward returned to the nail salon
alone (R 1033-34). Caruso was wearing a two-piece black dress,
bl ack shoes, black earrings, a gold Rolex watch, an anniversary
ring, a solitaire engagenent ring, and the six carat pear-shaped
di anond ring. She carried a black purse (R 1018; 1074-75). She

was not seen or heard from again.

During the investigation of the case, the police had no
clues as to who commtted the crime. The police obtained witten
statenments fromfour w tnesses, Ward, Donner, Zaffis and Denise
Vietti. Not being satisfied with their vague descriptions of
WIllians, the police decided to hypnotize the w tnesses (R
1738). Lt. Watson, a police officer, testified that he
hypnoti zed only Vietti and the rest of the wi tnesses were only

given a “relax and recall” session (R 1731-33, 1739-40).



At a hearing on a Mdtion to Exclude Hypnotically-Tainted
Evi dence, Lt. Watson testified that the difference between
hypnotizing a witness and relax and recall was “the intent, as
far as 1’mconcerned, and what | amtrying to do with the
person.” (R 1732-34). He said he used a Chevault’s pendulumto
bring his subjects under on all w tnesses except Zaffis.

Kevin Donner stated that he had been hypnotized, but
realized after discussing the subject with his therapist that he
had not (R 1124-25). Ellen Zaffis, Donner’s roommate and
busi ness partner, testified that she gave an initial statenent to
police but approximately a nonth | ater, after being subjected to
a “relax and recall” session with Lt. Watson, said she was able
to assist with a conposite sketch (R 1769).

Denise Vietta did not testify, either at the trial or at the
hearing on the Mdtion to Exclude because she had been
“hypnoti zed.” Joann Ward testified that she gave a taped
statenment before the hypnosis session and deni ed bei ng hypnoti zed
(R 1741-45). Judge Baker denied the Mdtion to Exclude
Hypnoti cal | y- Tai nted Evidence finding that the w tnesses had not

been hypnoti zed based on Stokes v. State, 548 So. 2d 188 (Fl a.

1989). (R 1780-83). Judge Baker explained that his perception
of what constitutes hypnosis was tenpered by his own research
into psychiatry, including self-hypnosis, which was the subject
of an article he was preparing for publication (R 135-41).

Trial counsel objected to the presentation of these

witnesses at trial, but failed to cross-exam ne the w tnesses on



the fact that they had been hypnotized to enhance their recal
(R 1083-85). The jury never knew the w tnesses identifying M.
Vining in court, two years after the crine was comm tted, had
been “rel axed and recalled” or *“hypnotized.”

The police did not begin investigating M. Vining in
connection with this case until two years after the crinme was
commtted. They found M. Vining in prison in Georgia an
unrel ated crinme, but they |earned that Georgia had an i nmate who
used an inhaler for an asthma condition. The police put together
a photopak including M. Vining's picture in the line-up and
showed it to their hypnosis/rel axation enhanced wi tnesses. Wth
varyi ng degrees of certainty, Zaffis and Ward sel ected M.
Vining's picture. In court, Donner, Zaffis and Ward each
identified M. Vining unequivocally. (R 1039-46, 1066-71, 1086-
90, 1100-02, 1156-57).

The State presented phone records purporting to show that
t he nunber Ms. Caruso had in her personal notebook for George
WIlliams was one digit off fromthe phone nunber of Vining s
son’s house (R 1036-38, 1062-65).

The State presented the testinony of Joe Tayl or, another
amat eur di anond seller, who stated that he had received a phone
call froma man named “Billy Byrd” who wanted to buy di anonds.
M. Byrd described as 58" tall with gray hair, 56 or 57 years
old with glasses (R 1178). Taylor was suspici ous when the man
refused to give a return phone nunber and wanted to | ook at al

the jewelry he had (R 1179). Taylor did not neet the man



because he thought he was being “set up.” (R 1172-73, 1180-82).

The State al so presented testinony that M. Vining had been
driving his nother’s 1978 Cadillac in Novenber 1987. The car was
found burned in a rock pit in Marion County in Decenber, 1987 (R
1344, 1350).

The State al so presented a convoluted and tortured story
about a common yellow 1.13 carat dianond that was sold by M.
Vining on Novenber 19, 1987 for approxi mately $600. 00(R 1222-
27). The dianond was recut to elimnate a |large flaw and sold as
aring to Mchael Merola (R 1230). Detective Nazarchuk
retrieved the dianond fromthe Merolas and showed the dianond to
John and Elizabeth Sl ade, the owners of Colunbia Jewelers. Two
years |later and wi thout the benefit of mapping the dianond, they
identified the dianond as being one they consigned to Mark Ryan
on Novenber 17, 1987 (R 1193, 1196-99, 1212-15). The Sl ades
remenber the di anond because it was a “rare, green dianond with
an identifying feature inside the top of the stone.” (R 1193-95,
1204- 05, 1208-15).

Ryan testified that he obtained the 1.13 carat dianond from
the Sl ades and gave it to Caruso on Novenber 17, 1987 for her to
sell (R 1218-19). No expert testinony was offered to
di stingui sh between the common yel | ow di anond sold by M. Vining
for $600 and the extrenely val uabl e green-tinged di anond
consigned to Mark Ryan, which had a nuch hi gher value that the
di anond sold by M. Vining. Thi s di anond was not anong the ones

exam ned by Zaffis and Donner when Ms. Caruso canme in the Wnter



Park Gem Lab with George WIIlians. This circunstantial evidence
was the only evidence that was used to sentence M. Vining to
deat h.

SUVVARY OF ARGUMENT

1. The State withheld material exculpatory evidence that
would have provided significant impeachment evidence to rebut the
State’s case. Undisclosed police notes show that the victim
carried no loose stones. This rebutted the state’s theory that
the diamond sold by Mr. Vining was the motive diamond. Police
notes also show that the descriptions of the suspect seen with
Georgia Caruso changed several times depending on whether the
statements were taken before or after the “relax and recall”
sessions by the Sheriff’s Department hypnotist. Ms. Ward saw
detectives eight times before making an identification and then
only after a “relax and recall” session. The State argued in
closing that defendant’s car was burned to hide evidence. But,
the State withheld the FBI report that proved that no hair or
fiber from the victim existed in the car. The State withheld the
exculpatory FBI report that showed the fibers did not match the
car. Both defense attorneys testified this information was
exculpatory and material and would have been valuable to its
case. This testimony was unrebutted by the State. Relief was
proper.

2. Mr. Vining was denied his right to a fair and



impartial tribunal during his capital guilt and penalty phases.
Defense counsel’s unreasonable failure to object to the trial
judge’s consideration of extra-record information and seek

recusal was ineffective assistance of counsel under Gardner v.

Florida, 430 U.S. 349 (1977), and Porter v. State, 400 So.2d 5

(Fla. 1987). The trial court abused its discretion when it
failed to grant a new trial.

3. The hearing court erred in summarily denying the
ineffective assistance of counsel at guilt phase claim as
procedurally barred despite sharing some of the same facts
regarding Judge Baker’s consideration of extra-record information
that a hearing was granted on. The court also erred in denying
postconviction counsel access to a public record, State’s exhibit
16, to map the motive diamond. Had he been granted access and a
hearing on this claim, Mr. Vining would have presented expert
testimony that the diamond that is State’s exhibit 16 could not
have been the same diamond consigned to the victim prior to her
death. The files and records do not conclusively show that Mr.
Vining was not entitled to relief. The hearing court failed to
attach any portions of the records that show why Mr. Vining is
not entitled to a hearing.

4. M. Vining was denied an adversarial testing during the
penalty phase of his capital trial. The hearing court erred in

failing to grant an evidentiary hearing on this entire claim

10



because the files and records do not conclusively establish that
M. Vining is entitled to no relief.

5. The hearing court erred in summarily denying M.
Vining's clainms of ineffective assistance of counsel for trial
counsel’s failure to object to constitutional error.

6. Florida Rule of Crim nal Procedure 3.851 is
unconstitutional on its face and as applied to the facts of M.
Vi ning' s case.

7. Florida s death penalty statute is unconstitutional.

8. M. Vining is innocent of the death penalty.

9. Florida rules that prohibit juror interviews is
unconstitutional and unfair.

10. M. Vining was denied a full direct appeal review
because the appellate record in his case was inconplete.

11. M. Vining' s absence during critical stages of the
proceedi ngs was constitutional error and counsel was ineffective
for failing to ensure his presence.

12. Prosecutorial msconduct rendered M. Vining s trial
fundamental |y unfair and introduced inproper collateral crines
into the jury' s consideration.

13. M. Vining was deni ed access to public records that
ot her defendants simlarly situated have been provi ded.

14. The hearing court erred in analyzing each claim
separately instead of considering the cumul ative effect that al
of these errors had on M. Vining s jury.

ARGUMENT |

11



THE HEARING COURT FAILED TO PROPERLY CONSIDER EVIDENCE

THAT PROVES MR. VINING’S INNOCENCE SUCH AS MATERIAL AND

EXCULPATORY EVIDENCE WITHHELD BY THE STATE.

The State withheld key exculpatory materials from the
defense. This was proven at the evidentiary hearing. Police
notes not provided to the defense show that nail technician,
Joanne Ward told the police that the victim did not have any
“loose stones” with her on November 18, 1987. This was contrary
to the testimony of Mark Ryan and Kevin Donner. This evidence
eliminated the alleged motive for the crime. The State argued
that Mr. Vining robbed Ms. Caruso of a loose 1.13 carat green-
tinged diamond. Yet, defense counsel had nothing to rebut this
allegation. This was important exculpatory impeachment evidence.

Police notes also not disclosed to the defense provide
impeachment evidence against Joann Ward. According to Detective
Nazarchuk’s notes, Joann Ward’s version of the time of day that
the victim disappeared was inconsistent with all other versions
of the day’s events that were given to police. This
inconsistency would have been used by trial counsel to question
the accuracy and memory of Ms. Ward on the day the victim
disappeared.

Police notes not disclosed to the defense proved Mr. Donner
was not paying attention to the victim and George Williams
because he was appraising the diamonds. These notes show that

Donner’s identification of Mr. Vining as a suspect was

12



impeachable because of his inattention and his brief encounter
with “George Williams.” Defense counsel could have used these
notes to impeach Donner’s testimony that it was a “wvery memorable
conversation.”

Mr. Vining also was not provided with police notes from
December 17, 1987 regarding witnesses Joann Ward, Ellen Zaffis
and Kevin Donner concerning their descriptions of the man seen
with Ms. Caruso. These notes impeached the consistency of the
identifications of Mr. Vining by Zaffis, Ward and Donner before
and after their hypnosis sessions with police.

The State also withheld an FBI analysis of a car fiber found
on the victim’s blouse. This analysis showed the fiber did not
match any hair or fiber relating to Mr. Vining. The FBI report
was never disclosed to the defense. A complete copy of the
victim’s notebook in which she recorded her jewelry sales and
contacts also was never provided to the defense until it was
entered into evidence by the State at trial. No police notes
were disclosed from an interview between Mr. Donner and Captain
Hunter of the Winter Park Police Department, even though
Detectives Nazarchuk and Gay testified that they had “everything”
from the Winter Park Police Department. These notes which Donner
referred to in his deposition were never turned over to the
defense.

The “withheld” evidence was “material” to motive and
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identification, and should have been provided to defense counsel.
These Brady violations have been proven. The only issue is the
extent of the prejudice suffered by Mr. Vining.

The hearing court agreed that the Brady material had been
withheld by the State, but the court held was not material and
found no prejudice to Mr. Vining’s case (PC-R. 2488). The
hearing court is wrong.

The hearing court used the wrong analysis and failed to
consider the impact of this withheld information on the jury.

The jury never heard information that was obviously exculpatory
to Mr. Vining. At the evidentiary hearing, Mr. Vining proved
that the prosecutors failed to disclose exculpatory evidence that
was material and could have been used to impeach the key state’s
witnesses who testified about the motive diamond and the
description and identifications of Mr. Vining.

The testimony of Ward, Zaffis, and Donner, was critical to
the state’s case. Had their testimony and identifications not
been so critical, the State would not have gone to such lengths
to hypnotize/relax the witnesses to get more incriminating
information.

These witnesses testified that they saw Mr. Vining with the
victim on the day she disappeared (R. 1044, 1087, 1156). Each
witness testified at trial that he had seen and identified photos

of Mr. Vining before trial. What the jury did not know was that

14



each witness had been hypnotized or was placed under “relax and

7

recall,” a form of hypnosis. After the hypnosis sessions, the
witnesses worked with a sketch artist to construct a composite
sketch of the man they believed was with the victim on the day
she disappeared.’

Any evidence that would have led to impeachment evidence
against these witnesses was critical because these were the only
witnesses to identify Mr. Vining in court and were the only
witnesses who could link the loose motive diamond to Mr. Vining.
Without this critical evidence, the state’s already tenuous

circumstantial case would crumble. The defense attorneys agreed:

Q: In your estimation, who were the critical state’s
witnesses in this case?

MR. SIMS: Well, I cannot tell you names. I’'ve not
looked at a file on this case since 1990.

'Mr. Vining was not given an evidentiary hearing on guilt
phase ineffective assistance of counsel where he alleged that
trial counsel failed to adequately impeach Ward with Detective
Payne’s deposition where he said,”I know that she said that she
had seen him before, but as far as, you know, being able to
positively identify him, no, she could not do that.” Payne
Deposition at page 17. Notes of Detective Nazarchuk indicated
that Ward was “uncertain and unable to make a positive
identification” on February 15, 1989. Police Department notes
dated June 5, 1989 also indicate “Ward does not identify Vining.”
However, at trial, Ward identified Mr. Vining and denied ever
being uncertain about her identification (R. 1045-46).
Nazarchuk’s notes also indicated that Ward’s description of the
man she saw with Caruso differed from her trial testimony. At
trial, Ward testified that the man had a “long face, kind of
loose skin right here in the neck area.” (R. 1010). Nazarchuk'’s
notes reveal no mention of a “long face” and Ward’s earlier
inability to describe the man’s “chin area.”
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I do know that there were these relax and refreshed
eyewitnesses that were critical, I believe two in a jewelry
store where Georgia had been earlier and where this Mr.
Williams had been. So they were eyewitnesses that had been,
I think, refreshed.

There was circumstantial evidence in the way of the
Cadillac that had burned and phone calls and the
selling of a diamond some days after the death of
Georgia.

Q: So would any evidence that impeached the
credibility of these particular witnesses have been
important for you to get?

MR. SIMS: Absolutely.

Q: And would you have considered that exculpatory
evidence that was beneficial to your defense and at
least would have assisted in your impeachment of the
state’s case?

MR. SIMS: Anything that didn’t - - anything that
said I’'m not sure I thought was so important in this
case because we had an eyewitness who in my mind wasn’t
a very good eyewitness anyway because of the way they
had gotten that information up. And specifically with
respect to the gentleman who had been examining the
diamond on that day and I think I did the cross of that
individual.

(PC-R. 48-49).

The State knew that the credibility of these witnesses was
vital. The State withheld Detectives Gay and Nazarchuk’s
handwritten notes that contained exculpatory impeachment

evidence. This was a clear violation of Brady v. Marvyland, 373

U.S. 83 (1963). These notes were material and, as the defense
attorneys testified to at the evidentiary hearing, would have
been used at trial.

More importantly, the notes reflected that the victim was
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not carrying “loose” or unmounted diamonds on the day she
supposedly disappeared. If this were true, then the motive
diamond was not in the victim’s possession. No loose diamonds.
No motive.

Due to the State’s actions, Mr. Vining was denied the
opportunity to examine Joann Ward about her observations because
the state did not disclose this exculpatory information.
Instead, Ward testified at trial that the victim did have loose
stones. Trial counsel remembered:

Q: Do you recall what the significance of that
[diamond evidence] was?

MR. SIMS: Well, shortly after the disappearance of
Ms. Caruso, a diamond was sold by Mr. Vining. And
although no one had ever done an actual diagram of the
diamond that I believe Georgia was selling on behalf of
this diamond shop down on Park Avenue, Columbia
Jewelers, nobody had actually done a diagram per se but
somebody was looking at that diamond saying, well, it
seems very similar. They couldn’t say it was exact is
my understanding, my belief, my remembrance. And that
was a loose stone.

And I remember that - - that that stone from
Columbia Jewelers was a, I thought a pretty devastating
link in a chain. But I never thought that they really
proved that was the same diamond.

Q: All right. So any evidence that you had that showed
that Ms. Ward, [sic] in fact, did not possess any loose
diamonds on the day she disappeared?

MR. SIMS: ....I never had any evidence that Ms.
Caruso didn’t have any loose diamonds on the day in
question.

Q: And do you recall whether or not the only

diamonds that supposedly were examined by Mr. Donner
were loose diamonds or diamonds that were mounted in
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rings?

MR. SIMS: Everything mounted, everything was
mounted is what Donner had examined.

Q: So there was a question regarding whether or not

she, in fact, possessed loose stones on the day that

she disappeared?

MR. SIMS: Right.

Q: Would this not have been helpful to you in

impeaching the credibility of Ms. Ward if she testified

contrary to that?

MR. SIMS: Yes. If she testified contrary.

(PC-R. 54-55).

Defense counsel would have used the information to impeach
the credibility of the state’s witnesses. These state witnesses
were even questionable in Judge Baker’s mind to such an extent
that he decided to do his own investigation. See, Argument II.
Judge Baker testified at the evidentiary hearing that he ordered
the victim’s probate records from Seminole County to help make
the State’s case “more clear.” The records for Seminole County
inventoried the remaining jewelry that Ms. Caruso’s estate was
require to return to its owners.

At trial, Kevin Donner also was a key witness who identified
Mr. Vining as the man with the victim on the day that she
disappeared. He identified Mr. Vining from photographs before
the trial and again in court. However, the jury did not know

that his ability to observe the suspect was questionable because

a police note withheld from the defense showed he was in the back
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of the store and not paying attention to Ms. Caruso and her
client. The withheld notes said he was concentrating on
evaluating the rings.

Q. ....Do you recall having access to that
particular