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PRELIMINARY STATEMENT ON REFERENCES

The record in this case conprises a six volunme suppl enent al
record of the relinqui shment proceedi ngs conducted by the | ower
court, a record of proceedings on the defendant’s notion for
postconviction relief, and the record of the defendant’s direct
appeal of his judgnent and sentence.

The follow ng synbols will be used to designate references

to the record in this instant cause:

“R Supp.” Suppl enental Record on Appeal, Vol unes |
t hrough VI .

“pPC Record of postconviction proceedings.

"Dir." Record on direct appeal to this Court.

Under si gned counsel, Capital Collateral Regional Counsel, Mddle
Region, is ternmed “CCRC "~

DISCLAIMER REGARDING REPRESENTATION

CCRC has consistently taken the position in these
relinqui shnment proceedings that it is not representing M.
Sl awson. Rather, CCRC s participation in these proceedings is
authorized and delimted by the | anguage contained in certain
Orders issued by this Court. Also, CCRC was counsel of record
when this case was before this Court on review of the | ower
court’s summary denial of Slawson’s original notion for
postconviction relief, and CCRC has never filed a notion to

withdraw with this Court.



The case had actually been briefed and schedul ed for oral
argunment when Sl awson filed a pro se “Mdtion for Wthdrawal and
Term nation of Appeal.” This Court relinquished jurisdiction to
the trial court, which eventually granted Sl awson’s notion and
termnated CCRC s representation. (R Supp. Vol. I, 78). On
subsequent review, this Court issued an Order Requesting Briefing
dated July 2, 1999, which said that CCRC “may serve an initial
brief solely addressing” the issues involved in the
relinqui shment proceedings. Slawson hinself was also permtted
to file a pro se brief, and did so. After briefing and argunent,
this Court remanded the case for a hearing “to afford the
opportunity to any participant to present the testinony” of the
three nental health experts who had exam ned Sl awson. (O der
dated June 21, 2000, R Supp. Vol. 111, 161). Wth sone
qualifications, the |lower court again found that Sl awson had
wai ved representation. (R  Supp. Vol. [III, 227, -28). By
O der dated Novenmber 7, 2000, this Court directed “Counsel for
the parties” to file briefs. A subsequent Order gave the
“parties” a specific tine to file supplenental briefs. (O der
January 3, 2001). These latter Orders do not appear to have been
served on Sl awson hinself, nor do they authorize Slawson to file
a pro se brief.

M. Slawson has expressed undi sgui sed hostility to CCRC

t hroughout at | east these relinqui shnment proceedings. Under



t hese circunstances, if undersigned counsel had been appointed to
represent M. Sl awson, undersigned counsel should have noved to
wi t hdraw and for appointnent of substitute counsel due to a
conflict of interest sone tine ago. Because the earlier Oders
requesting briefing and I ater remanding so that “any participant”
coul d exam ne the experts did not create an attorney-client

rel ati onship, there was no conflict. The three experts involved
in these proceedi ngs are court appoi nted, none have been retained
by counsel for M. Slawson. He has not had either counsel or
expert mental health assistance during these relinqui shnent

pr oceedi ngs.

REQUEST FOR ORAL ARGUMENT

M. Sl awson has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argunent in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argunent woul d be nore than appropriate in this case, given the
seriousness of the clains involved and the stakes at issue.
Under si gned counsel accordingly urges that the Court permt ora

ar gunent .

STATEMENT OF FACTS AND OF THE CASE

This case has been considered by this Court on a nunber of

occasions. Slawson’s convictions and sentences were affirnmed in
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Slawson v. State, 619 So.2d 255 (Fla. 1993) cert den 512 U. S.

1246 (Fla. Jun 27, 1994). During the trial and on direct appeal,
Sl awson’ s defense counsel chall enged the adm ssibility of

Sl awson’s adm ssions to the police under Mranda, but did not
argue that they were involuntary. Defense counsel raised a
mental state defense during the trial. |In rebuttal, the State
cal l ed an expert, Dr. Sanenow who said, w thout objection, that
such defenses were a “charade.” (Dir. Vol. VM1, 1224). This
Court observed:

[Dr. Samenow] explained that [a] study
i ndi cated that people who had been
adj udi cated not guilty by reason of insanity
were "not nmentally ill at all, but that the
insanity defense had been a charade by which
they calculatingly were able to get into a
hospital rather than go to prison."”

This entire |ine of questioning proceeded
W t hout objection. Rather than objecting to
the testinony, defense counsel attenpted to
rebut the testinony both by offering expert
testinmony that a defendant's state of mnd
coul d be reconstructed and by cross-exam ning
Dr. Sanmenow on the subject. In fact, it was
def ense counsel who elicited Dr. Sanmenow s
opi nion on "inpairnment defenses"™ in general.
On cross-exam nation, defense counsel asked,
"Is it fair to say that your basic position
is that nmental health defenses are a shan?"
Dr. Sanmenow replied, "I"mhesitating at the
words 'nmental health defenses.' | would say
that the insanity defense and the, um
i npai rment defense is [sic] essentially a
charade. "

Slawson v. State, 619 So.2d 255, 258 (Fla.1993). This Court held

that such testinony was inproper, but w thout an objection at

trial the issue could only be reviewed as fundanmental error. In

8



finding that Sl awson was not “deprived of a defense,” this Court
noted that it was Sl awson’s attorney who on cross exam nati on of
the prosecution’s expert elicited the testinony that nental
i npai rment defenses in general were “a charade.” Slawson, 259.
A prelimnary “shell” notion for postconviction relief was
filed on Septenber 14, 1995, and an anmended notion contai ni ng
twenty eight clains for relief followed on Cctober 31, 1996. The
notion was unverified and replete with allegations that Slawson
woul d not communicate with collateral counsel. The notion
al l eged that Sl awson was presently inconpetent to proceed and in
CaimlV of the notion alleged ineffective assistance of trial
counsel for failure to object to the inproper expert testinony

cited above. (PC Vol. Il, 211). Citing Carter v. State, 706

So.2d 873 (Fla. 1997), the circuit court found that all of the
claims in Slawson’s notion for postconviction relief, other than
his allegation of present inconpetency, were either “procedurally
barred, without nerit, or otherwse insufficient to warrant the
granting of an evidentiary hearing, for the reasons stated in the
State’s Response to the Mdtion.”! Because present conpetency was
the only remaining issue, the circuit court summarily denied M.

Sl awson's notion to vacate on January, 14 1997. On February 12,

The State’s two and a half page response to daimlV (P.C.
Vol. 11, 340 to 342) pointed out that the testinony in question
had been addressed on direct appeal and that defense counsel
aggressively cross exam ned the State’s expert at trial.
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1997, CCRC filed notice of appeal to this Court.

Briefs were filed and the matter was schedul ed for oral
argunment before this Court when Slawson filed a pro se pl eading
styled “Mdtion for Wthdrawal and Term nation of Appeal” on or
about June 4, 1998. By Order dated August 28, 1998, this Court
relinquished jurisdiction to the trial court to conduct a hearing
on the pro se notion. The trial court, then Judge Allen, did so
and by order dated October 5, 1998, found that the defendant had
“. . . waived his right to counsel and to dism ss al
proceedings.” (R Supp. Vol. I, 78). After review of that
determnation, this Court remanded the case for Slawson to
undergo a nental health exam nation. That O der stated:

After review ng Slawson’s case, this
Court finds it necessary to remand to the
circuit court for Slawson to undergo a nent al
health evaluation to aid in determning his
conpetency. After such a nental health
eval uation is conducted, Judge Allen shal
once agai n determ ne whether Slawson is
conpetent to make a knowi ng, intelligent, and
vol untary wai ver of his collateral counse
and proceedings. |If Judge Allen finds that
Sl awson i s conpetent to nmake a know ng,
intelligent, and voluntary waiver, then she
shall report that finding to this Court. If
Judge Allen finds that Sl awson is not
conpetent to make a knowi ng, intelligent, and
vol untary wai ver, she shall report that
finding to this Court as well.

Order dated Decenber 17, 1998. On review after that was done,
this Court issued an Order Requesting Briefing. The text of the

Order said that both CCRC-M and Sl awson hinself could file
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briefs. Both did so. After briefing and argunent, the Court

remanded t he case agai n:
After reviewing the trial court’s order dated
March 19, 1999, and the material filed with
this Court pursuant to the Decenber 17, 1998
order of this Court requiring a nental health
evaluation, this Court finds it necessary to
relinquish this case to the circuit court to
conduct a hearing to afford the opportunity
to any participant to present the testinony
of Dr. Mchael S. Maher, Dr. Sidney Merin
and Dr. Walter Afield, directed exclusively
to the issue concerni ng whet her Newt on
Sl awson i s conpetent to nmake a know ng,
intelligent and voluntary wai ver of his
col |l ateral counsel and proceedings. At the
prior hearing only the reports of these
Wi t nesses were consi der ed.

(Order dated June 21, 2000, R  Supp. Vol. 111, 161).

The | ower conducted the hearing at different tinmes over a
period of several nonths. Dr. Afield testified first.
Consistent with his report he said that Slawson had no
psychiatric illness, and was conpetent to proceed. (R  Supp.
Vol. 1V, 11-12). He said that he spent about thirty or forty
mnutes with Slawson all told. 1d. 13. Prior to the hearing he
had a chance to review the reports of the other doctors, and they
did not change his opinion. 1d. Qher than that he had done
nothing. 1d. 14. He did not |earn anything about the facts of
t he case other than what Sl awson had told him 1d. 15. Slawson
did not tell Dr. Afield anything about his past that was of
clinical significance, such as Slawson’s visit to a Navy

psychiatrist to talk about his habit of drawi ng nude wonen with
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body parts cut off, or his nother undressing him tying himup
and whipping him [Id. 23 through 26. Dr. Afield said these
additional facts did not affect his opinion about Slawson's
present conpetency, but that they “would have been brought up or
shoul d have been brought up in trial in terns of mtigation

.7 1d. 34. Dr. Afield described his evaluation this way:

| wanted to generally get a quick picture of
what was going on. There are certain
assunptions one has to nake when in a narrow
situation. The assunption in this situation
is that these issues and famly histories and
what ever probl ens he may have had, had al
been expl ored adequately in court.

Thi s busi ness of being at gunpoint by
police, forcing himto nmake a confessi on,
assunme that has been expl ored adequately in
court. | have no information one way or the
other. He was found guilty by his history, |
don’t have any of that information, and
sentenced to death. M focus is was he
conpetent to nake a decision with his
attorneys and |l et the sentence go ahead and |
think he was. And that’'s all | focused on,
not about what notivated himas a child or
any of these other things, which I’msure, he
probably had a rather horribl e background.
mean, people don’t go out and commt nurder
unl ess they’ ve got sonmething wong with them
.o He’s no longer in a courtroom
proceeding in ternms of right or wong, or did
he commt the crime, or mtigation. | assune
t hose things had been tried. That was the
assunption | was presented with by him
That’s all | know on that.

(R Supp. Vol. 1V 26-27). He later said, “Basically, all
know is that he was charged with first degree nurder of his
famly in 1989. He said he wasn’t guilty, but the Court had done

its thing and found himguilty, and we did not get into any
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further details onit.” Id. 30. According to Dr. Afield,

Sl awson thought that the only way he coul d pursue any avenue for
relief was through CCRC. 1d. 16. This point was addressed by
the judge later in the hearing (see below). It was al so evident
Sl awson was very hostile towards CCRC. 1d. 16, 17, 30. Slawson
felt he “woul d never have been convicted if the job had been done
right” by his trial lawers. (R Supp. Vol. IV, 31). H's
post conviction | awers “had really done nothing over eight
years.” |1d. 30. Dr. Afield had witten earlier that Slawson
said “all of his appeals had been exhausted.” (R Supp. Vol.
1, 146). At the hearing, he said that he thought Sl awson knew
that there was an appeal pending at the tinme Slawson filed his
pro se notion to waive, but he did not discuss any further |egal
speci fics about the case. (R  Supp. Vol. IV, 17-18). Dr.
Afield attributed Slawson’s wish to be executed to the | ength of
time his case had taken and to the m serable conditions on death
r ow.

| think sitting on death row for ten years —

|"ve been on death row. |’ve seenit, |’ve
seen people there. | think it really is kind
of a fate worse than death in ny experience
withit . . . W did discuss that, you know,
it’s a mserable experience. There’'s no
exercise, it’s a small cell, you re | ooking
out at a wall. There’s not nmuch of anything,

no opportunity to have any intermngling with
the rest of the population and we di scussed
in detail his daily activities, which
essentially are, vegetating, waiting to die.

ld. 32-33. Dr. Afield spoke directly to whether Slawson was

13



attenpting state-assisted suicide:
Q s it your viewthat M. Slawson is a
conpetent individual who is attenpting to
engage in State assisted suicide?
A | think he's conpetent and he wants the
State to do what the sentence was and | think
he’ s conpetent to neke that decision.
Q WAs your answer, yes?
A Yes, | think so. The wording may not be
the best, but, yes, | think that’s the bottom
I'ine.

(R Supp. Vol. 1V, 24). The court posed a nunber of questions

i ncludi ng the foll ow ng:

THE COURT: Is this any different
froma person who has been di agnosed with a
termnal illness and who is refusing

treatment and you do an eval uation of that
patient to ask hi mwhether, in fact, they' re
knowi ngly waiving the right to treatnment? 1Is
there a simlarity in judgnent.?

[Dr. Afield]: Very simlar to the sane
thing. You Il also find situations | have
testified in where you have soneone who has
very firmreligious beliefs that a bl ood
transfusion or sonething like that is against
my religion and that | nust die for this. |If
| have to die, | have to die. They're
conpetent to make that decision

(R Supp. Vol. 1V, 50).

Dr. Sidney Merin testified next. He also thought Sl awson
was conpetent. (R Supp. Vol. 1V, 57). He did not find that
Sl awson was psychotic, but he did diagnose himas having a
personal ity disorder with “a |ot of borderline personality

characteristics and sonme narci smand sonme paranoi dal elenents in
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it.” I1d. 67. Slawson came out in the one hundred and twenties
on 1Qtesting. I1d. Dr. Merin had testified at trial that
Sl awson | acked preneditation at the tinme of the offenses, and he
still holds to that view 1d. 73. Slawson thought that the
victimmay have | aced his beer with cocaine just prior to the
crimes, and that contributed to a | ack of specific intent at the
time. 1d. 75. At the time Dr. Merin first saw Sl awson ar ound
ten years ago, Slawson was “depressed, despondent, gl oony, shaky,
secl usive, feels useless, nelancholic, sad, w thdrawn type of
personality,” id. 86, “but the depression he's experiencing now
is not the same as the depression he was experiencing back then.”
ld. 87. Dr. Merin thought that Slawson’s present position was
noti vated by two things:

He was fed up with what CCR was trying to do

or what they were not doing on his behalf,

and the second thing was he had al ready

refl ected upon, dealt with, gave consi derable

attention to the prospect of dying during the

eight or ten years he was on death row.
(R Supp. Vol. 1V, 78). Dr. Merin agreed that Sl awson has
al ways mai ntai ned his i nnocence or at |east entitlenent to sone
relief, but he thought that “in nmy opinion in the back of his
mnd he is aware of what he had done.” (R Supp. Vol. IV, 79
through 81). Dr. Merin was confronted by both coll ateral counsel
and the presiding judge with the apparent contradiction in

Sl awson’ s position: Sl awson has always said, in so many words,

that he wants relief, he deserves relief, and he wants to cut off
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any prospect of getting relief. Dr. Merin said that Slawson may
say that, but “in the back of his mnd’” he knows what he has done
and wants to get it over with. Id. 92. He is “worn down,
doesn’t want to try it anynore, he doesn’'t want to have this
feeling of feeling up and then down and then bei ng chagrined or
di stressed when things don't work out.” Id. 95.

Dr. Merin hinself described Sl awson’s chance of success in
col l ateral proceedings as “sone sort of magic.” 1d. 96. Dr.
Merin had not read any pleadings or briefs filed on Sl awson’s
behal f and he did not know if Slawson had done so either:

Q Have you read the 3.850 or any of he
briefs that have been filed in this case that
are being, essentially, cut off by these

pr oceedi ngs?

A No.

Q Do you know i f they’ re based on anyt hing
meritorious or not?

A | don’t know
Q Do you know if he’s read them hinsel f?
A | don’t know.

Q Do you know whet her he has refused
correspondence with CCR attorneys?

A That m ght be consistent with his
feelings and his attitudes towards CCR

(R Supp. Vol. IV, 97). Dr. Merin would not agree to the use

of the phrase “state assisted suicide” because suicide is an
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affirmati ve act as opposed to a passive action. 1d. 82.

Dr. Maher, who had al so exam ned Sl awson and testified for
the defense at the tinme of trial, was the third expert to testify
at the hearing. Dr. Mher had reexam ned Sl awson on February 8,
1999, and concluded that he was not conpetent to proceed. He
reported then that:

H s speech was. . . clear and coherent. He
seened to describe |ogical and rational
beliefs, associated with his case. However,
upon review of that information, these

beli efs have no basis whatsoever, in fact. It
is therefore nmy conclusion that these
represent del usional beliefs and are part of
a relatively fixed, well organized, psychotic

condi tion.
(R Supp. Vol. 1I, 135). At first he stuck with this opinion.
(R Supp. Vol. 1V, 128). On notion of collateral counsel, the

heari ng was then adjourned to give Dr. Maher an opportunity to
review Slawson’s prison records over the last ten years. Id.
150. Wen the hearing was reconvened, Dr. Maher changed his

opi nion and said Sl awson was at least mnimally conpetent. Id.
164. The change was based on his expectation that Slawson’s
prison record would show nore clinically significant entries.

Id. 166. The records showed that Slawson had seen a nental

heal th expert on two or three occasions at nost, and that there
had been no in depth nental health evaluations at all. 1d. 169-
70. Dr. Maher also had sone concern that Sl awson would becone

i nconpetent in the future:

17



[ Wtness]: | think it’s nore likely than
not that his conpetency will renain stable.
However, he is in a high stress situation.
He has a very serious underlying nenta
illness. | certainly have sone concern that
he may at sone point be rendered by those
stresses and his underlying illness.

[ The Court]: Do you have sone confidence he
will not or will?

A | have sonme concern that he nay becone.

Q VWhat might trigger that? Wat m ght
give rise to that?

A Beyond the general stress of facing
execution and dealing with the | egal system
| can’t point to specific factors that |
t hi nk woul d be rel evant.

(R Supp. Vol. 1V, 170-71).

In Dr. Maher’s judgnent, Slawson’s present diagnosis is
“paranoi d personality” that is associated with “underlying
psychotic delusional beliefs.” 1d. 173. Presently, he has very
m ni mal synptons, but they could become worse in the future. |Id.

Dr. Maher also testified about Slawson’s visit with a Navy

psychiatrist, and he agreed with the court’s assertion that the

mental illness noted at that tinme was the same thing he had just
described. 1d. 173-74. It has existed since Slawson was in the
Navy and it has been docunented. 1d.

In the testinmony he gave before he reviewed Sl awson’s prison
records, Dr. Maher had expl ained that his opinion was that
Sl awson was rendered i nconpetent by his del usions.

Wth regard to the delusions in particular,

18



it is nmy belief that he has an involuntary
and irrational belief that any and al
attorneys appointed to assist himor
represent himare in fact working contrary to
his interest. They are directed by unknown
and unseen powerful forces behind the scenes
and they will never truly represent his
interests or consider his wishes or desires
in proceeding with his case.

(R Supp. Vol. 1V, 130). Dr. Maher did think that if Sl awson
could, or would, get along with an attorney, his nental state
m ght be “adequate” for conpetency purposes. (R  Supp. Vol.
IV, 139). Although he later said that Slawson net the “m ni ma
criteria for conpetency,” id. 178, Dr. Maher was still of the
view that Sl awson’s capacity to understand the adversarial nature
of the proceedi ngs against himwas “inpaired.”

It is inpaired and to the extent that |

bel i eved previously that it was inpaired, and

| still believe it is inpaired, ny opinion is

the sane. The difference is, | previously

believed that it was inpaired as a result of

an underlying del usional psychotic belief and

it was inpaired sufficiently to render him

i nconpetent. And | now believe it is

inpaired in a nore |imted manner, not

i nvol vi ng psychotic beliefs and does not

render hi minconpetent.
(R Supp. Vol. 1V, 179). Dr. Mher al so thought that
Sl awson’ s persistent and contradi ctory position, that he wanted
and deserved relief and still wants to forego relief, m ght be
attributed to his underlying delusions. [Id. 182. On the other
hand, he acknow edged that Sl awson’s position m ght also be

attributed on a pragmatic level to sinply giving up hope. Id.
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He equated Sl awson’s actions and nental state to attenpted

sui ci de:

[Dr. Maher]: | think he has
essentially given up. He's given up on his
| egal appeals. He’'s given up on life. He
finds the quality of his life to be of such
m ni mal val ue and the prospects for his
future life on this earth to be of such poor
quality that he prefers to die rather than
live presently.

Q Is that the kind of thinking that
you’ ve seen in suicide cases?

A Yes.

Q In a nental health as opposed to a
pri son context?

A Yes.

[ The Court]: Doctor, isn’t it also the
sanme type of thinking you see in termnally
ill patients?

[ Al: Yes.

(R Supp. Vol. 1V, 180-81). During the hearing the follow ng

exchange with Dr. Mher took pl ace:

Q Il just ask you: Gven the
di stinction between the inposition of just
puni shment and committing suicide, which of
those two do you believe applies in this

case?

A M. Slawson is interested in
ending his life in any way he can with al
expedi ency possible. | don’t think he has -

his attitude toward life is typical of a
person who wants to commt sui cide.

Q Do you think that he thinks that it

will be right and just if he were put to
deat h?
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A No, he certainly doesn’t think
t hat .

(R Supp. Vol. 1V, 183).
The |l ower court found Sl awson to be conpetent and entered a
four page witten order to that effect dated October 25, 2000.
(R Supp. Vol. 111, 172 through 176). 1In it, the court noted
that all three doctors had found that Sl awson was conpetent.
Wth regard to the criteria set out in Fla. R Cim P
3.211(a)(2) the court’s order reads:
Based upon the totality of the testinony
of all three (3) doctors the Court mekes the

foll owi ng findings of fact:

1. The Defendant does appreciate the
charges agai nst him

2. The Defendant appreciates the
sentence that nay be inposed.

3. Under st ands the adversarial nature
of the | egal process.

4. That he can di sclose facts
pertinent to the proceedings.

5. Mani f est appropriate courtroom
behavi or.

6. Testify relevantly.
ld. 174. The order noted that Drs. Merin and Afield had
anal ogi zed Sl awson’s present condition to that of a person with a
termnal disease. 1d. 172. The judge wote: “It is evident
fromthe testinmony of all three professionals that the Defendant

suffers froma nental infirmty described as paranoid
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personality.” Id. 174. The judge also noted Dr. Maher’s
testinony that Slawson suffers from del usional beliefs, and that:
“Dr. Maher did testify that M. Slawson nay reach a point while
he is awaiting execution on death row that [] his del usions may
interfere with his behavior and cause himto be inconpetent.”

| d.

The court reconvened the hearing on Novenber 9, 2000 to
conduct a DuRocher/Faretta-type hearing. (R  Supp. Vol. VI,
195 through 230). The court had earlier said that it would do so
if Slawson were found to be conpetent. (E.g., R  Supp. Vol
IV, 190-91). The State also agreed that the court should conduct
such an inquiry. (R Supp. Vol. VI, 199-200). On the other
hand, the judge said he was not certain he had the jurisdiction
to do so, based on the | anguage of the remand. 1|d. The State
repeated that it did not have an objection to conducting the
inquiry, id. 203, and coll ateral counsel argued in favor of it as
well. 1d. 203 through 205. The court decided to conduct the
inquiry, but incorporated the earlier proceeding where his
predecessor judge had al so conducted a Faretta-type hearing. (R
Supp. Vol. I, 80 through 119). Col | ateral counsel had
submtted a series of proposed questions which were in part
sinply adapted fromFla. R CimP. 3.111. To the prelimnary,
routi ne questions Slawson gave routine, unremarkable answers. To

sone questions which addressed the issues presented in these
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reli nqui shnment proceedi ngs, he gave nore expressive answers. The
j udge asked Sl awson whet her he had ever read the notion for
postconviction relief filed on his behalf. (R Vol. VI, 211).
He said he had not:

[ The Court]: Have you had any tinme to

read the copy of your notion for Post
Convi ction Relief--

[ M. Slawson]: No, | have not.
[ The Court]: — filed on your behal f?
[ M. Slawson]: | have not at any tine

ever even been allowed to read them until
after they’ ve been filed.

[ The Court]: But ny question is, did
you — have you read thenf

[ M. Slawson]: | have not read them
because ny CC R C. purged the files and
rel eased ny case until | noved to dismss
them And then after the fact they said,
we' |l let himsee them now.

[ The Court]: Do you wi sh to see them
now?

[ M. Slawson]: There’s no point, Your
Honor. 1’ve withdrawn ny appeals. They're
noot .

(R Supp. Vol. VI, 212). The court then asked Sl awson

“IDlon’t you think it would be advantageous for you . . . to see
your motion?” |Id. Slawson again said that he did not see the
point. 1d. The inquiry went on:

THE COURT: During the tinme that you

were represented by counsel in this case, did
you di scuss your case with thenf

23



MR SLAWSON:. | tried to. They told ne
how it was going to be. They fabricated a
certification of verification in ny nane,
falsified, filed it with the Suprene Court in
order to get the appeal in behind ny back,
and up until the tinme | noved to w thdraw
that appeal, | never had the opportunity to
see that appeal. They wouldn't allowit.
They didn’t discuss [it] wth ne, Your Honor.
They told ne. | wasn’t allowed to have
input. | was told to basically shut up, sit
down, and be quiet.

(R Supp. Vol. VI, 212-13).%2 Slawson also said he had not
been provided with a copy of the State’s response to the notion
for postconviction relief. I1d. The court offered himthe
opportunity to review both pleadi ngs, which he declined. Id.
The inquiry went on:

THE COURT: Do you know what i ssues
were raised on your behal f?

MR SLAWSON: As |'ve stated, | have no
i dea. | was never allowed to even
participate in nmy appeals.

THE COURT: Do you believe you were
adequately represented at trial?

MR.  SLAWSON: No, sir, | do not.

THE COURT: Do you believe that you
received a fair trial?

VR. SLAWSON: No, sir, | do not.

THE COURT: Are you still claimng
i nnocence?

Problens with a verification evidently are not
jurisdictional. E.g. Anderson v. State, 627 So.2d 1170
(Fla.1993); Gorhamyv. State, 494 So.2d 211 (Fl a. 1986).
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MR,  SLAWSON. Yes, sir, | am And
there are witnesses who will verify that and
| can’t get anyone to find themfor ne.
However, it’s all noot.

THE COURT: Wiy is it moot? If you
are claimng innocence and you are cl aimng
that you did not conmt the crinme and you are
claimng that you did not receive a fair
trial, why is it you are abandoni ng your
right to preserve your life?

MR. SLAWSON: Because the life | have

and the life | anticipate based on the |ack

of information |I’ve been given by the

attorneys and the way |’ ve been treated by

the attorneys leads ne to believe that there

is nolife worth fighting for either now or

in the future.

| ama realist and | amalso a fatalist.

|’ ve already noved to withdraw and term nate

nmy appeal s, Your Honor.
(R Supp. Vol. VI, 214-15). The judge told Slawson that he
woul d “feel nore confortable® if Slawson were withdrawing his
appeal s because he felt hinself to be guilty and said that
Sl awson’ s position would appear to be illogical to nost people.
Id. 215. Slawson replied that his circunstances were far from
ordinary, and that even if he got a “crackerjack” teamto help
him it would take another ten or fifteen years at which point he
woul d be sixty years old. 1d. 216. He said, “M life — any
life |l could win is just too nuch — it’s not worth having.” 1d.
The judge then asked Sl awson a few questions about his views on

death and an afterlife. ld. Then the court continued with the
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guestions that had been submtted by collateral counsel:

THE COURT: Do you renenber killing
anyone in this case?

MR SLAWSON: No, sir, | do not
remenber any of that.

THE COURT: Do you renenber if you
testified in this case?

MR.  SLAWBON: Yes, sir, | renenber
testifying. And there are reasons |
testified that | was not able to articul ate
at the time, and if | tell you now, you’l

still think I"’mcrazy. Nobody wants to hear
it, Judge.
THE COURT: Was your testinony at

trial true?

MR.  SLAWSON: No, it was not. It was
coerced. | was threatened with death. W
famly — 1 was — | received threats agai nst
my famly's lives unless |I took the stand and
incrimnated nmyself. Oherw se —

THE COURT: Do you understand that if
you could prove that, that that would be the
basis of a newtrial?

MR.  SLAWSON: Oh, yeah, but | can’'t
prove it because | can’t get these people to
nmove on it and | can’t do it. And quite
frankly, I don’t know of anyone you could
assign who would do it because it’s just so
unbel i evable. | acknow edge that. It is
just unbelievable, but it happened. 1|’'m
tired of fighting it, Judge.

THE COURT: Did the police threaten
you in any way?

MR.  SLAWSON: Oh, yes. | described
Det ective Dan Gross’s handgun in detail.
even called out correctly the color of the
part that sits on the back of the front plate
of f his purple handgun, a detail you can’t
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see with that gun in the holster. But if he
draws it, the first thing you see is the back
of the front plate sight before he turns it
ar ound.

| signed that confession under the point
of a gun, under the threat of death and I

descri bed that asshole’s gun to a detail, one
hundred percent accuracy and nobody wants to
hear it.

(R Supp. Vol. VI, 217 through 219). There followed an
exchange where the judge advised Sl awson that the court would be
willing to appoint separate counsel and investigators to

i nvestigate Slawson’s allegations. Slawson again declined this.
(R Supp. Vol. VI, 220).

The court then entertained argunent, which included argunent
fromcoll ateral counsel about an issue that was pendi ng before
this Court and schedul ed for oral argunment, when Sl awson had
filed his notion to waive counsel and further proceedings. The
argunent, ineffective assistance for failure to object to
i nproper expert testinony, is raised in this brief below In
response, the court then nmade further inquiry of Slawson:

THE COURT: | f what he’'s saying is
accurate, then conceivably a 3.850 notion
woul d be granted by the Supreme Court and

remanded for a hearing just based on that
al | egati on al one.

THE COURT: | find nyself in the very
awkward position basically trying to convince
you that you need to have a | awer, sir. Do
you understand that?
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MR.  SLAWSON:  Yes, Your Honor. |[|’ve
put you on the spot and | apol ogize for that.
But be that as it may, | stand by ny
deci si on.

(R Supp. Vol. VI, 224-25).

The court then granted Sl awson’s notion. There is no
witten order resulting fromthis Farettal/Durocher coll oquy, so
the judge’ s oral pronouncenent is quoted here in full:

THE COURT: One side of the argunent
is basic to the extent that it may be true
that the Defendant is drawing the Court into
a potential suicide. But the Court has to be
m ndful that all of us have individual rights
beyond a theoretical basis. That's the right
to representation under the [Six]th
Amendnent, which al so incorporates by its
very nature the right to refuse
representation, to represent one’s self, and
| think that is a fundanmental right that a
person has. And if a person is conpetent to
make that decision, they could proceed
irrespective of the fact that the Court
thinks it is a very foolish act on your part.

Everything |’ ve heard here based on what
has been told to me by the attorney from
C.CRC is that you have potentially a 3.850
nmotion that would be granted to be at |east
heard, and | think it is foolish on your part
to waive that right.

| think that the State has an interest
in both seeing that capital punishnent is
enforced when it’'s appropriate, and not
enforced when it’s not appropriate. And that

all the persons — you know, | have no
objections to all multiple — 1"l say that
for the record and before force — the State
takes a persons life, | want to see every

assurance nmade that that person’s rights have
been upheld and that they are found guilty in
accordance wth our rules and our |aws, and

you have that right and I think you re being
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very foolish and I think you jeopardize other
persons who sit in your same position when
persons give up those rights. 1’ mnot saying
what will happen eventually. But | urge you,
sir, to reconsider your position again.

"1l grant your — |I’mgoing to grant
your notion, but |I’murging you not to.

(R Supp. Vol. VI, 225 through 227). Sl awson said he would
“stand by [his] decision.” Id.

SUMMARY OF THE ARGUMENT

Argunent | is that this court should resolve the issues
raised in the appeal of the |lower court’s sunmary deni al of
postconviction relief before approving any waiver. At the
concl usion of the hearing here on review, the | ower court judge
told Sl awson, “Everything |’ve heard here based on what has been
told to ne by the attorney fromC C R C. is that you have
potentially a 3.850 notion that would be granted to be at | east
heard, and | think it is foolish on your part to waive that
right.” On direct appeal, this Court as nuch as found that at
| east a first prong Strickland violation had occurred. After
raising nental inpairnment as his only defense, trial counsel
failed to object to, and in fact helped to elicit, what this
Court found to be inproper expert testinony that such defenses
were a “shanf and a “charade.” After the circuit court summarily
deni ed cl ains based on this and other issues in Slawson’s notion
for postconviction relief, the case was appealed to this Court,

had been fully briefed, and was schedul ed for oral argunent, when
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Sl awson filed his “pro se notion to termnate” his appeal. Even
if the Court is satisfied as to Slawson’s conpetency, it should
still resolve at |east the patent constitutional error which is
fully briefed and now properly before it.

Argunent |1l is that the lower court erred in accepting
Sl awson’ s wai ver of coll ateral counsel and further proceedings.
At the urging of both the State and coll ateral counsel, the court
bel ow conducted a Durocher/Faretta-type inquiry to determne if
Sl awson’ s wai ver was know ng, intelligent and voluntary.
Consistently with everything Slawson has done or said before,
Sl awson said, in so many words, that he had not read any of the
briefs or pleadings filed in his case and did not intend to, did
not know what issues were involved in these proceedings and did
not want to know about themeither, he was innocent of the
charges, he had been forced to confess at the point of a gun, he
had not been given a fair trial, he had been grossly
m srepresented at trial and thereafter and if any of his |awers
had done their jobs he would not be where he is now, he is
entitled to relief, and he wants to give up any prospect of
getting relief. The |lower court accepted this as a waiver. It
shoul d not have done so. This is not a valid waiver.

Argunent |1l is that the lower court erred in finding
Sl awson conpetent. The |lower court’s order contains only

conclusions with regard to the criteria set out in Fla. R
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Cim P. 3.211, which are required to be used in these

post conviction pursuant to Carter v. State, 706 So.2d 873 (Fla.

1997). In particular, there is conflicting evidence with regard
to Sl awson’s understandi ng of the adversarial process. Although
Dr. Maher said that Slawson nmet the “mninmal criteria for
conpetency,” he was still of the view that Slawson’s capacity to
understand the adversarial nature of the proceedi ngs agai nst him
was “inpaired.” The |ower court also erred with regard to the
first criterion. The |language of the Rule, which refers to the
“charges or allegations against the defendant,” nust be adapted
to the present postconviction proceedings. The record clearly
shows that Sl awson knows little or nothing about his
postconviction case. A conpetency determnation is a |egal
decision to be made by the courts, not the doctors. Fla. R

Cm P. 3.211(a)(1) and Dusky v. United States require a

factual, as well as rational, understanding of the proceedings in
order to establish conpetency. The record does not show that

Sl awson has a factual understanding of the proceedings. The

| ower court erred by failing to address the first criterion with
any specificity.

ARGUMENT I

This Court Should Resolve Issues Raised in
the Appeal of the Lower Court’s Summary
Denial of Postconviction Relief Before
Approving Any Waiver.

On direct appeal, this Court as nuch as found that at | east
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a first prong Strickland violation had occurred. Slawson’s
def ense had been | ack of preneditation due to a conbi nation of
i ntoxi cation and nental problens, and the State had called an
expert to say that such defenses are essentially bogus. This
Court expressly disapproved the State’s expert’s testinony that a
l egally recogni zed defense is a “charade.” However, this Court
could only review the testinony in question for fundamental error
because the issue had not been preserved by defense counsel by an
objection. Sone of the inproper testinony had in fact been
elicited by defense counsel while cross examning the State’'s
expert. In its opinion on direct appeal, this Court observed:

This entire line of questioning proceeded

wi t hout objection. . . . In fact, it was

def ense counsel who elicited Dr. Sanmenow s

opi nion on "inpairnment defenses"™ in general.

On cross-exam nation, defense counsel asked,

"Is it fair to say that your basic position

is that nmental health defenses are a shan?"

Dr. Sanmenow replied, "I'"mhesitating at the

words 'nmental health defenses.' | would say

that the insanity defense and the, um

i npai rment defense is [sic] essentially a

char ade. "

Slawson v. State, 619 So.2d 255, 258 (Fla.1993). The Court then

conpared this case with Carter v. State, 469 So.2d 194 (Fla. 2d

DCA1985) (fundanental error to give inherently m sl eading
self-defense instruction that is an incorrect statement of |aw
and that has the effect of negating defense), whereas here, the
j udge gave a proper instruction on the voluntary intoxication

def ense.
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CaimlV of the notion for postconviction relief filed by
C.CRC on Slawson’s behalf alleged ineffective assistance of
trial counsel for failure to object to this inproper expert
testinmony. (PC Vol .11, 211). It is apparent that Judge Barbas,
who conducted the hearing on review here, thought this issue
woul d warrant an evidentiary hearing. After hearing collateral
counsel’s argunent on this issue he told Slawson, “ Everything
| " ve heard here based on what has been told to ne by the attorney
fromC C.RC is that you have potentially a 3.850 notion that
woul d be granted to be at least heard, and | think it is foolish
on your part to waive that right.” (R  Supp. Vol. VI, 226).

The predecessor judge who first considered the notion for
postconviction relief in this case summarily denied all of the
clains, other than his allegation of present inconpetency,
finding that they were “procedurally barred, wthout nerit, or
otherwi se insufficient to warrant the granting of an evidentiary
hearing, for the reasons stated in the State’'s Response to the
Motion.” The State’s two and a half page response to ClaimlV
said only that the testinony in question had been addressed on
direct appeal and that defense counsel aggressively cross
exam ned the State's expert at trial. The circuit court’s deni al
of at least this issue without the benefit of an evidentiary
hearing was clearly an error. The summary denial of the

postconviction notion in its entirety is the subject of the
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appeal still pending before this Court. The denial of CaimlV
of the notion for postconviction relief is raised in Argunent 111
of the initial brief. Thus, now that the relinquishnment
proceedi ngs have been concluded, this issue, along with all other
i ssues raised in the postconviction proceedings, is presently
pendi ng before this Court for review

Def ense counsel’s failure to object, while potentially
wai ving the issue for direct appeal purposes, may itself be an
i nstance of ineffective assistance of counsel cognizable in

post convi ction proceedings. Davis v. State, 648 So.2d 1249, 1250

(Fla. 4th DCA 1995); Mannolini v. State, 2000 W. 763764, 25 Fl a.

L. Weekly D1428 (Fla. App. 4 Dist. Jun 14, 2000) (NO. 4D99-4266);

Jackson v. State, 711 So.2d 1371, 1372 (Fla. 4th DCA 1998); Vento

v. State, 621 So.2d 493, 495 (Fla. 4th DCA 1993); 15 Fla. Jur 2d
Crimnal Law 8 2904. 1In considering a claimof ineffective

assi stance of counsel, a finding that sone action or inaction by
def ense counsel was tactical is generally inappropriate w thout

the benefit of an evidentiary hearing. Anthony v. State, 660

So.2d 374, 376 (Fla. 4th DCA 1995)(C ting Davis); WIllians v.

State, 642 So.2d 67 (Fla. 1st DCA 1994); Anderson v. State, 627

So.2d 1170, 1171 (Fla.1993). This Court’s recent jurisprudence
al so | ends support to the view that the Court would ordinarily
require at |least an evidentiary hearing on this issue. Mrdenti

v. State, 711 So.2d 30, 33 (Fla.1998); Gaskin v. State, 737 So.2d
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509 (Fla.1999); Allen v. Butterworth, 756 So.2d 52 (Fla.2000).

In any event, a failure to object to inproper and damagi ng
evi dence only nmakes strategic sense if cross exam nation can get
the |l awyer’s case back to zero and at |east sonmewhat beyond, so
to speak. The facts cited in this Court’s opinion on direct
appeal show that defense counsel’s cross exam nation made things
Wor se.

Sl awson has a right to self determnation, but that right is

limted. Mihammead v. State, 2001 W. 40365 (Fla. Jan 18, 2001)

(NO. SC90030)(In a case in which a capital defendant does not
chal | enge inposition of the death penalty and refuses to present
mtigating evidence, and in which the sentencing court has been
alerted to the probability of significant mtigation, should the
court prefer that counsel present mtigation rather than calling
its own wtnesses, the court possesses the discretion to appoint
counsel to present the mtigation or to utilize standby counsel
for this limted purpose). This Court has “repeatedly enphasized
the duty of the trial court to consider all mtigating evidence
‘cont ai ned anywhere in the record, to the extent it is believable

and uncontroverted.’ Farr v. State, 621 So.2d 1368, 1369

(Fla.1993) (‘Farr I “); see, e.g., Hauser v. State, 701 So.2d

329, 330- 31 (Fla.1997); Robinson v. State, 684 So.2d 175, 176,

179 (Fla.1996). This requirenent ‘applies wwth no |ess force

when a defendant argues in favor of the death penalty, and even
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if the defendant asks the court not to consider mtigating
evidence.’ Farr | 621 So.2d at 1369.” Mihammad, id.; Klokoc v.
State, 589 So.2d 219 (Fla.1991)(regardl ess of a defendant's
contrary w shes, appellate counsel in a capital case nust
"proceed to prosecute the appeal in a genuinely adversary nanner,
provi ding diligent advocacy of appellant's interests.” Id. at
222). A defendant's right to self-representation is Iimted when
the defendant is not able or willing to abide by the rul es of

procedure and courtroom protocol. MKaskle v. Wqggins, 465 U S

168, (1984); Price v. Johnston, 334 U S. 266 (1948)(a prisoner

has no absolute right to argue his own appeal).

This Court and others have repeatedly expressed a rel uctance
to be drawn into a state assisted suicide while also recogni zing
a defendant’s |limted right to control his own destiny. E. g.

Hanblen v. State, 527 So.2d 800 (Fla. 1988); DuRocher v.

Singletary, 623 So.2d 482 (Fla. 1993; Muhammad, supra. At the

concl usi on of the Novenber 9, 2000 hearing, the judge said, “One
side of the argunent is basic to the extent that it may be true
that the Defendant is drawing the [c]ourt into a potenti al
suicide.”(R  Supp. Vol. VI, 225). Drs. Maher and Afield both
agreed that Slawson denonstrated the sane kind of thinking that
they had seen in suicidal patients in a nental health context.
(R Supp. Vol. IV, 24, 180-81). Dr. Afield appeared to agree

with the use of the phrase “state assisted suicide” in this case.
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ld. 180. Dr. Merin would not agree to the use of the phrase
“state assisted suicide’” because he regarded suicide as an
affirmati ve act as opposed to passive acceptance of the
inevitable. (R Supp. Vol. 1V, 82).

The |l ower court also noted that Drs. Merin and Afield had
anal ogi zed Sl awson’s present condition to that of a person with a
term nal disease. (R  Supp. Vol. VI, 172). It is apparent
fromthis conclusion and the questions asked by the court during
the hearing that the court believed this to be a useful anal ogy.
Dr. Afield al so suggested an anal ogy with patients refusing
needed nedi cal treatnent because of religious beliefs. (R
Supp. Vol. 1V, 50)

The United States Suprenme Court has held that there is a
| ogi cal and recogni zed distinction between the right to refuse

medi cal treatnent and assi sted suicide. Vacco v. Quill, 521 U S.

793, 117 S.Ct. 2293, 138 L.Ed.2d 834 (1997); cited in Krischer v.

Mclver, 697 So.2d 97, 100 (Fla.1997). The distinction is usually
made in ternms of passive acceptance of an act of God or nature
versus active human intervention. See Krischer, Kogan, CJ,
dissenting. (“The notion of ‘dying by natural causes’ contrasts
neatly with the word ‘suicide,’ suggesting two categories readily
di stingui shable fromone another. How nice it wuld be if
today's reality were so sinple.”)

Execution is not a case of letting nature take its course.
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It is not death by natural causes. It is a formof hom cide by
definition. The argunent advanced here is that this Court can
and shoul d draw a principled distinction between a death sentence
that has wthstood judicial scrutiny, and one that has patent
constitutional error on the record that is pending before this
Court for review® The latter is a formof state assisted
suicide that this Court has traditionally tried to avoid. In

ot her words, the argunent here is that this Court, at |east, when
confronted with a capital waiver situation, should reviewthe
record to determ ne whether error warranting relief exists and
has been properly placed before the Court for resolution. |If so,
the Court should resolve it before accepting the waiver.

At this juncture the hol dings of Hauser v. Moore, 767 So.2d

436 (Fl a.2000) and Durocher v. Singletary, 623 So.2d 482

(Fla.1993) are not inplicated. Unless the Court reschedul es the
oral argument that was cancell ed when Sl awson filed his pro se
nmotion to waive, there is no further advocacy to be done in the
appeal of the summary denial of Slawson’s postconviction notion.
Initial and answer briefs had already been submtted at that
time. |If the Court accepts the argunment offered here, the only

further work in the appeal will be the Court’s. If the Court

®Not argued here are situations where a capital defendant
wai ves col |l ateral proceedings at any tine from when the judgnent
becones final and before the tinme (if any) that error warranting
relief is properly raised and presented to the appropriate court.
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concludes that no relief is warranted, there will not be any
further advocacy. Mreover, at no tinme during these

relinqui shment proceedi ngs has undersi gned counsel asserted that
he was representing M. Slawson. |If the Court determ nes that
the error urged here warrants any further proceedi ngs, then the

i ssue arises as to whether Slawson’s waiver applies to them or
not. Slawson’s pro se notion was for “Wthdrawal and Term nation
of Appeal.” (R Supp. Vol. I, 1). He did not plead guilty, he
went to trial. The argunent is nmade bel ow that Slawson’s waiver
as it stands is not a valid waiver. To every fact and argunent
made there should be added the fact that this record
overwhel m ngly shows that Sl awson has no hope. Should the Court
determne that relief or further proceedings are warranted, at a
m ni mum t he case should be remanded for a brief waiver hearing in
[ight of its new posture.

ARGUMENT II

The Lower Court Erred in Accepting Slawson’s
Waiver of Collateral Counsel and Further
Proceedings.
This argunment was presented to this Court in Argument |11 of
the first supplenmental initial brief based on the record then

avai |l able. The standard of review in a waiver case is conpetent

substanti al evi dence. Potts v. State, 718 So.2d 757, 759

(Fla.1998), citing Wllacy v. State, 696 So.2d 693, 695-96 (Fla.)

("[Qur task on appeal is to review the record to determ ne
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whet her the trial court applied the right rule of law ... and, if
so, whet her conpetent substantial evidence supports its
finding.").*

In the hearing now under review, Slawson remained true to
form The judge asked Sl awson whet her he had ever read the
notion for postconviction relief filed on his behalf. (R Vol.
VI, 211). He said he had not. 1d. The court then asked Sl awson
“IDlon’t you think it would be advantageous for you . . . to see
your notion?” (Supp. Vol. VI, 212). Slawson again said that
he did not see the point. 1d. The judge asked whet her Sl awson
had di scussed the case with collateral counsel while he was
represented by them He replied, “They wouldn’t allowit. They
didn't discuss [it] with ne, Your Honor. They told ne. | wasn’t
allowed to have input. | was told to basically shut up, sit
down, and be quiet.” (R Supp. Vol. VI, 212-13). Slawson also
said he had not been provided with a copy of the State’s response
to the notion for postconviction relief. 1d. The court offered
hi mthe opportunity to review both pl eadi ngs, which he declined.
Id. The inquiry went on:

THE COURT: Do you know what i ssues
were rai sed on your behal f?

MR SLAWSON: As |’'ve stated, | have no
i dea. | was never allowed to even
participate in my appeals.

“But see Holland v. State, 25 FLWS796 (Fla. 2000)
appl yi ng abuse of discretion standard of review
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THE COURT: Do you believe you were
adequately represented at trial?

MR.  SLAWSON: No, sir, | do not.

THE COURT: Do you believe that you
received a fair trial?

THE COURT: Are you still claimng
i nnocence?

MR SLAWSON: Yes, sir, | am.
(R Supp. Vol. VI, 214-15). He was asked whether he had been
threatened in any way. Wth regard to both his confession and
trial testinmony he said: “It was coerced. | was threatened with
death. M famly — 1 was — | received threats against ny
famly s lives unless | took the stand and incrim nated mnysel f
| signed that confession under the point of a gun, under

the threat of death. . . .” (R Supp. Vol. VI, 217 through
219). The judge advised Slawson that the court would be willing
to appoi nt separate counsel and investigators to investigate
Sl awson’ s al l egations. Slawson again declined this. (R Supp.
Vol . VI, 220).

To constitute a valid waiver, there nust be an intentional

relinqui shmrent of a known right. Johnson v. Zerbst, 304 U. S.

458, 464, 58 S.Ct. 1019, 1023, 82 L.Ed. 1461 (1938); United

States v. Brown, 569 F.2d 236 (5th G r. 1978); Durocher v.

Singletary, 623 So.2d 482, 485. (Fla.1993)(“[We al so recogni ze
that the state has an obligation to assure that the waiver of

collateral counsel is knowing, intelligent, and voluntary.
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Accordingly, we direct the trial judge forthwith to conduct a
Faretta-type evaluation of Durocher to determne if he
under st ands the consequences of waiving collateral counsel and
proceedings”). Florida Rules of Crimnal Procedure 3.111(d)(2)
provi des:

(2) A defendant shall not be deened to have

wai ved the assi stance of counsel until the

entire process of offering counsel has been

conpl eted and a thorough inquiry has been

made into both the accused' s conprehensi on of

that offer and the accused' s capacity to nake

an intelligent and understandi ng waiver. 1d.

The record presented in this case is like that of a bad plea

under Fl a. R Cim P. 3.172 and Boykin v. Al abama, 395 U.S.

238 (1969). It is as if a defendant, tendering a plea, responded
to the appropriate questions by saying that he did not what he
was charged with and did not want to know, did not know what
rights he was giving up and did not want to know about those
either, had not talked to a | awer and did not want to do so, and
so far in the case been grossly m srepresented by the | awers he
di d have, had been forced into the situation he was in by having
a gun pointed at his head, and had generally been treated
unfairly by the systemfromthe beginning of the case to the
present day. Normally a judge would not be able to accept a plea
under these circunstances.

As things stand, no one — no court — has told Slawson that

he nust at least famliarize hinself with the notion for
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postconviction relief and the appeal briefs sufficiently to know
what it is he is giving up. As a result, what appears on the
record is that he does not know anythi ng about the substance of
his case. He has also consistently maintained that he has been
driven to his present situation by various violations of his
rights — violation of his right to counsel because he has never
been adequately represented, right to a fair trial because he did
not get one, right to remain silent because he and his famly
were threatened with death, and so on. Slawson nay be
intelligent, but, based on results of the Faretta/Durocher
inquiry, the waiver in this case is neither know ng nor

vol untary.

ARGUMENT III

The Lower Court Erred in Finding Slawson
Competent.

Wth regard to the criteria set out in Fla. R Cim P
3.211(a)(2) the court’s order reads:
Based upon the totality of the
testinmony of all three (3) doctors the Court

makes the follow ng findings of fact:

1. The Defendant does appreciate the
charges agai nst him

2. The Defendant appreciates the
sentence that may be i nposed.

3. Under st ands the adversarial nature
of the | egal process.

4. That he can di scl ose facts
pertinent to the proceedings.
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5. Mani f est appropriate courtroom
behavi or.

6. Testify relevantly.

(R Supp. Vol. Ill, 174). In Carter v. State, 706 So.2d 873
(Fla. 1997), this Court held that “[u]lntil such time as the
Florida Rules of Crimnal Procedure are anmended to specifically
address conpetency during capital collateral proceedings, the
rules for raising and determ ning conpetency at trial should be

| ooked to. See Fla. RCim P. 3.210-3.212.” Id. 875. The |ower
court’s findings with regard to the criteria set forth in Rule
3.211(a)(1) are sinply a conclusory copy of the wording of the
rule. The | ower court erred in failing to make specific findings

of fact with regard to each of the listed criteria. Padnore v.

State, 743 So.2d 1203 (Fla. 4th DCA 1999)(“We review the trial
court's conpetency determnation in |ight of these specific

factors”) citing Livingston v. State, 415 So.2d 872 (Fla. 2d DCA

1982) (“Conpliance with the rules will facilitate intelligent
appellate review.”). |In particular, there is conflicting
evidence with regard to Sl awson’ s understandi ng of the
adversarial process. Although Dr. Maher said that Sl awson net
the “mnimal criteria for conpetency,” (R Supp. Vol. 1V,
178), he was still of the view that Sl awson’s capacity to
understand the adversarial nature of the proceedi ngs agai nst him
was “inpaired.”

It is inpaired and to the extent that |
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bel i eved previously that it was inpaired, and

| still believe it is inpaired, nmy opinion is

the same. The difference is, | previously

believed that it was inpaired as a result of

an underlying del usional psychotic belief and

it was inpaired sufficiently to render him

inconpetent. And | now believe it is

inpaired in a nore limted nanner, not

i nvol vi ng psychotic beliefs and does not

render hi minconpetent.
(R Supp. Vol. 1V, 179). Dr. Mher al so thought that
Sl awson’ s persistent and contradi ctory position, that he wanted
and deserved relief and still wants to forego relief, mght be
attributed to his underlying delusions. [1d. 182.

The lower court also erred with regard to the first
criterion. The | anguage of the Rule, which refers to the
“charges or allegations against the defendant,” nust be adapted
to the present postconviction proceedings. Carter, supra ([T]he
exam ni ng experts should follow the basic procedures set forth in
Florida Rule of Crim nal Procedure 3.211 and, to the extent that
they are relevant to a postconviction conpetency deterni nation,
shoul d consider the factors set forth in subdivision (a)(2),
subdi vision (B) of which specifically provides for consideration
of ‘any other factors deened rel evant by the experts.’”). The
record contains no evidence that Sl awson understands the nature
of the pleadings filed in his postconviction case, what clains
have been rai sed, or anything about the substantive issues in his

appeal. Coupled with his nmental illness, Slawson’s persistent

refusal to informhinself of the clains raised on his behalf and
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the | egal proceedings still pending in his case renders him
i nconpetent. The question of conpetency is a | egal question and
not a medical question, and it nust be “legally” decided.

Al exander v. State, 380 So.2d 1188 (Fla. 1980); Butler v.

State, 261 So.2d 508 (Fla. 1st DCA 1972). 1In the hearing now
under review, the judge asked Sl awson whether he had ever read
the notion for postconviction relief filed on his behalf. (R
Vol. VI, 211). He said he had not. 1d. The court then asked
Slawson “[Djon’t you think it would be advantageous for you .

to see your notion?” (Supp. Vol. VI, 212). Slawson again said
that he did not see the point. Id. The judge asked whet her

Sl awson had di scussed the case wth collateral counsel while he
was represented by them He said he had not, although he bl anmed
that on the lawers. 1d. It is true that the court advised

Sl awson not to represent hinself, not to waive proceedi ngs, and
to at least read the notion for postconviction relief and rel ated

pl eadi ngs and briefs. However, in Rogers v. Singletary, 698

So.2d 1178 (Fla.1996), this Court observed that "’ The ultinate
test is not the trial court's express advice, but rather the

defendant's understanding.' " 698 So.2d at 1181 (quoting

Fitzpatrick v. Wainwight, 800 F.2d 1057, 1064 (11th Cr.1986)).

Fla. R Cm P. 3.211(a)(1) and Dusky v. United States, 362

U S 402 (1960) require a factual, as well as rational,

under st andi ng of the proceedi ngs. The record does not show that
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Sl awson has a factual understanding of the proceedi ngs.

It is true that the | ower court conducted an evidentiary
hearing at which the three nental health experts testified and
were subject to cross exam nation on the issue of Slawson’s
present conpetency to waive coll ateral counsel and proceedi ngs,
and it is also true that Dr. Maher changed his opinion and now
all three of the doctors say that Slawson is conpetent. Having
said that, it is clear that Slawson is nentally ill. The | ower
court’s order contains the followng finding: “It is evident from
the testinony of all three professionals that the Defendant
suffers froma nental infirmty described as paranoid personality
di sorder.” (R Supp. Vol. [I1I, 174).

Dr. Maher al so had sone concern that Sl awson woul d becone
i nconpetent in the future. (R Supp. Vol. 1V, 170-71). He
said, “[Slawson] is in a high stress situation. He has a very
serious underlying nental illness. | certainly have sonme concern
that he nay at sone point be rendered by those stresses and his
underlying illness.” 1d. The failure of the |Iower court to
address these issues with any specificity was reversible error.

CONCLUSION AND RELIEF SOUGHT

The I ower court erred in finding that Slawson is
i nconpetent, but if the Court is satisfied as to his conpetency,
it should find that the I ower court erred in accepting Slawson’s

purported waiver. |In any event, this Court should address and
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rule on the issues presently before it. Should the Court
determ ne that error warranting relief did occur, the Court
shoul d at |east remand the case for a brief waiver hearing
conducted in light of the Court’s rulings.
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