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RANDOLPH, JUSTICE, FOR THE COURT:

. Peatty Milliken was murdered in Biloxi in 1995. At the time of Milliken's bruta murder, William
Gerdd Mitchell had been out on parole froma prior sentence of life in prison for murder. Mitchel was

charged with the cgpitdl murder of Milliken committed while being under asentenceof lifeinprison. A jury



found him guilty and sentenced himto deeth by lethdl injection. ThisCourt affirmed both the convictionand
the sentence. Mitchell v. State, 792 So.2d 192 (Miss. 2001), cert. denied, 535U.S. 933, 122 S. Ct.

1308, 152 L. Ed. 2d 218 (2002). Mitchdll has now filed an gpplication for leave to seek pog-conviction
rdief inthetrid court pursuant to Miss. Code Ann. 8 99-39-5. Finding no merit to Mitchdl’ sgpplication,

we deny leave to proceed in thetrid court.

FACTS

2. OnNovember 21, 1995, James Hartley sawv Willian Gerdd Mitchdl enter the Mgik Mart on
Popps Ferry Road in Biloxi, Missssppi, three separatetimesto vidt Patty Milliken while shewasworking
her shift. Hartley overheard Milliken refer to Mitchdl as" Jarry.”" When Milliken's shift ended thet evening
around 8:00 p.m., sheand Hartley had yet to document the amount of cash they had placed inthe ssfethat
night. Milliken opened the safe and then telephoned her son that she would be home in fifteen minutes

According to Hartley, Milliken walked out of the store with Mitchdl to smoke a dgarette and told him
(Hartley) that she would be right back. Ten minutes later, Hartley walked outsde to ask Milliken a

quedtion, but she was nat there. Her belongings were indde the store, and her car wasin the parking lat.

18.  WhenMilliken hed dill not returned by 10:00 p.m., Hartley tdephoned the police. Hartley gave
Milliken's purse to police and showed them where she had written Mitchel's phone number. The police
cross referenced the telephone number to aphysica address and proceeded to 323 Croesus Street. The
policearived a theresdence a gpproximatdy midnight and asked to spesk to Mitchel. Mitchdl ran, and
the Biloxi Police Department issued an dert for Mitchdl and his vehide A police officer later spotted

Mitchdl a a gas gation on U.S. Highway 90. Mitchell again ran, and the police followed in pursuiit.



Mitchdll was eventudly caught and arrested for traffic violations His passenger tedtified thet Mitchell had
dated thet he (Mitchdl) "got thet bitch."

4.  Paty Milliken's body was found the fallowing morning under a bridge. She hed been beaten,
strangled, sexudly assaulted both vagindly and andly, crushed by acar and mutilated. Therewastesimony
thet she was dill dive when the car ran over her. Comparison tests conducted police thet the tire casts
from the area matched three of the four tireson Mitchdl's car with regard to treed desgnand Sze. Police
aso found blood and hair on and under Mitchdll's car.

ANALYSS
|. Ineffective Assistance of Counsel.

1.  "The benchmark for judging any daim of ineffectiveness [of counsd] must be whether counsd's
conduct so undermined the proper functioning of the adversarid processthet the trid cannot be rdied on
ashaving produced ajud result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052,
80L.Ed. 2d 674 (1984). A damant must demondrate that counsdl's performance was deficient and thet
the deficiency prgudiced the defense of the case. 1d. at 687. "Unlessadefendant makesboth showings,
it cannot be sad thet the conviction or deeth sentence resulted from abreskdown in the adversary process
tha renders the reault unrdidble™ Stringer v. State, 454 So.2d 468, 477 (Miss. 1984) (citing
Strickland, 466 U.S. & 687). Thefocusaf theinquiry isonwhether counsd'sass gance wasreasoneble
conddeingdl thearcumdances. |d. A reviewing court must srongly presumethat counsd'sconduct fdls
within awide range of reesonable professond assstance. Further, one who daims ingffective assstance
must overcome another presumption thet the chalenged act or omisson "might be consddered sound trid

drategy.” 1d. at 477.



6.  Asfor the second prong of prgudice to the defense, areviewing court must determine whether
thereis "areasonable probability that, but for counsd'sunprofessond errors, theresult of the proceeding
would havebeen different.” Mohr v. State, 584 S0.2d 426, 430 (Miss. 1991). Thismeansa"probability
auffident to undermine the confidencein the outcome™ 1d.

7. Inadeath pendty case, theultimateinquiry is"whether thereisareasonable probability thet, absent
the arors the santencer--induding an gppdlate court, to the extent it independently reweighs the
evidence--would have conduded that the balance of the aggravating and mitigating drcumdances did not
warant degth.” Strickland v. Washington, 466 U.S. & 695. Thereishowever, no congtitutiond right
then to errorless counsd. Mohr v. State, 584 S0.2d a 430. The right to effective counsdl does not
entitle a defendant to have an atorney who makes no midakes at trid but smply afordsthe right to have
competent counsd. If the post-conviction gpplication fallson ether of theStrickland prongs, theandyds
of that issueends Davis v. State, 743 S0.2d 326, 334 (Miss 1999) citing Foster v. State, 687 So.2d
1124, 1130 (Miss. 1996).

a. Mental Retardation as a Mitigating Circumstance.

18.  ThisCourt has hdd that the "failure to present a case in mitigation during the sentencing phase of
acgoitd trid isnat, per s, ineffective assgance of counsd.” Williamsv. State, 722 So.2d 447, 450
(Miss. 1998) (ating Williams v. Cain, 125 F.3d 269, 277 (5th Cir. 1997)). Mitchdl arguesthat trid
counsd should have developed and presented evidence of mentd retardation during the sentencing phese
of thetrid. In Atkinsv. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002), the U.
S. Supreme Court held that execution of amentdly retarded prisoner violates the prohibition on crud and

unusud punishment in the Eighth Amendment. In the present case, there is no evidence in the record to



suggest that Mitchdl ismentally retarded within the meaning of Atkins. Infact, the record shows thet
Mitchdl served four yearsin themilitary and attended collegea Missssppi Valey Sae Univeraty for one
samedter. A dinicd psychologig interviewed Mitchel for two hours after his aret for murder in 1974.
Dr. Dondd Mathornewratethat "it was obviousthat the patient had a leest averageintdlectud functioning
and aggnificant defidt in cognitive functioning was not noted during the interview.”  Conseguently, trid
counsd cannat befaulted for failing to presant mitigating evidencewhich did not exie. Thisissueiswithout
merit.
b. Failure to Challenge the Aggravating Circumstance.

19.  Mitchdl next argues that trid counsd falled to chdlenge the factud beds for charging him with
"avoiding arest." Whether there was a aufficent factud bags for charging this particular aggravating
crcumstance was raised on direct gpped and soundly rejected.

910. ThisCourt hed that it was reasonable to condude that Mitchell repestedly ran over the victim's
body in order to disguise the injuries he head dready inflicted and that “there was sufficient evidence thet
the murder was committed inan effort toavoid lanvful ares.” Mitchell, 792 So.2d a 220. Mitchdl may
not now recadt the same issUe asineffective asssance of counsd. Theissueis procedurdly barred from
further congderation oncallaerd review by thedoctrine of resjudicata Miss. Code Ann. §99-39-21(3).

C. Failureto Challenge Venue.

111.  Mitchdl assartsthat counsd wasineffective dueto hisfalureto "actively" seek achange of venue.
Snce heisan African-American and the vicim was white, Mitchdl maintains thet “it was imperative thet
he be tried in acounty where the racid meake-up was more favorableto him." This Court, however, has
previoudy hdd thet "a defendant has no right to a change of venue to a jurisdiction with ceartain racd

demogrgphics'. De la Beckwith v. State, 707 S0.2d 547, 597 (Miss. 1997). Mitchdl wasentitied only



to atrid by animpartid jury representing afar cross-section of the community. Lanier v. State, 533
$0.2d 473, 477 (Miss. 1988). A mation for achange of venue is not autométicaly granted in a cgpitd
cae. There mugt be astidfactory showing that adefendant cannot recaive afair and impartid trid inthe
county where the offenseis charged. Grayv. State, 728 S0.2d 36, 65 (Miss. 1998). Mitchel hasmade
no such howing.
d. Failureto Secure a Speedy Trial.
112.  Interedingly, thisCourt held on direct goped that Mitchdl wasnot denied hisright to agpeedy trid
largely because hewas dready incarcerated for violating theterms and conditions of hispardle Mitchell,
792 So.2d a 213. Mitchdl, on morethan one occason, waived theright to agpeedy trid inorder todlow
defense counsd more time evauate the physicd evidence and even to dlow new counsd to become
familiar with the case. |d. & 212. Since this Court has dready hdd that Mitchel's defense suffered no
prgjudice from the ddlay, it fallows that any purported omisson by trid counsd in causing thedday could
have hed absolutdy no adverse impect on the outcome of the trid within the meaning of Strickland v.
Washington. Thisissueiswithout merit.
e. Demand for Jury Questionnaires.

113.  Mitchdl’slast daim of ineffective assdanceisthat trid counsd's demand for jury questionnaires
wasnat timdy meade. The contention thet the maotion would have been granted if filed earlier ispeculaive
a best ancethereis no authority requiring jurorsto complete suchforms. Itisequaly goeculaivethet the
completion of juror questionnaires, if given, would have changed the outcome of the trid. The State
correctly points out thet this Court has spedificaly hdd that absent a requirement to administer

quesionnairesin capitd cases, thereis no abuse of discretion on the part of atrid judgewho deniessuch



amation. Holland v State, 705 So.2d 307, 337 (Miss. 1997). In the present case, the record reflects
that defense counsd engaged in exhaudtive vair dire of thejury pod. Thisissueiswithout merit.
1. Useof the Statutory Aggravating Circumstance at Sentencing.
14. Quiteamply, Mitchd| assartsthat use of thisaggravating drcumdtance a the sentencing phesewas
error because there was no evidence to support afinding that the murder was committed for the purpose
of avaiding ares. Asnoted in the discusson concerning counsd's aleged fallure to chdlenge this portion
of theindictmert, it has dready been determined by this Court on direct gpped thet there was sufficient
evidence to support a finding that the murder was committed for the purpose of avoiding ared.
Consquently, further congderation of this issue on collaterd review is procedurdly barred pursuant to
Miss Code Ann. 8 99-39-21(3). This Court specificdly held that it was reasonable to condude that
Mitchell repestedly ran over the victim's body in order to disguise theinjuries he hed dreedy inflicted and
thet "there was sufficient evidence that the murder was committed in an effort to avoid lawful areg.”
Mitchell, 792 So.2d at 220.
[11. Elements of the Aggravating Offense Not Charged in the Indictment.

715. Mitchdll next assarts thet the indictment failed to indude the dements of the underlying and
agoravating offense (avoiding arrest) which raised the chargeto acapitd offense. ThisCourt hesprevioudy
congdered and rgected thisassartion. Mitchdl rdlies on the rulings of the United States Supreme Court
inApprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), andRing v.
Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002), in which the Court held
unconditutiond a sentencing scheme where a judge rather than a jury determined whether there were

sufficent aggravating drcumdances to warrant impasition of the desth pendity.



116.  Apprendi fired severd shotsinto the home of an African-American family in New Jersey and was
indicted on date charges of shooting and possession of fireams. He pled guilty to two counts of
possessionof afireerm for unlawful purpose and one count of possession of anexplosve. After thejudge
acoepted the quilty pless, the prosecutor moved for an enhanced sentence on the basisthet it was ahate
cime Apprendi argued that he was entitled to have the finding on enhancement decided by ajury. The
Supreme Court agreed, dating: "Other than the fact of a prior conviction, any fact that increases the
pendty for a crime beyond the prescribed satutory maximum must be submitted to a jury, and proved
beyond areasonable doubt.” Apprendi, 530 U.S. at 490.
f17. However, the Court spedificaly sated that " Apprendi has not here assarted a condtitutiond daim
based on the omisson of any reference to sentence enhancement or radid bissintheindictment. ... We
thus do not address the indictment question separatdy today." 1d. a 477 n.3. The U.S. Supreme Court
foundin Apprendi that New Jersey's datutory scheme would alow ajury to convict a defendant of a
second degree offense of possesson of a prohibited wegpon, and then, in a separate subssquent
proceeding, dlow ajudge to impose a punishment usudly reserved for firg degree crimes made on the
judges finding basad on a preponderance of the evidence.
118.  In 2002, the U.S. Supreme Court decided Ring v. Arizona. Ring addressed the issue of
whether the Arizona capitdl sentending process as uphdd inWalton v. Arizona, 497 U.S. 639, 110 S.
Ct. 3047, 111 L. Ed. 2d 511 (1990), that of a jury deciding guilt and a judge meking findings on
aggravaing factors, could survive the Apprendi decison. The Supreme Court decided it could not.

[W]e ovaruleWalton to theextent thet it dlowsasentencing judge, Stting without ajury,

to find an aggravating drcumatance necessary for impogtion of the death pendty. See 497

U.S, a 647-649, 110 S.Ct. 3047. Because Arizonas enumerated aggravating factors
operate as "the functiond eguivdent of an dement of agreater offense™ Apprendi, 530



U.S, @494, n. 19, 120 S.Ct. 2348, the Sixth Amendment requiresthat they befound by
ajury.

Ring, 536 U. S. at 609.
119. Mitchdl contends that the U.S. Supreme Court necessarily adopted every other rule stated in
Apprendi for date capitd sentencing proceedings, goecificdly the rule thet the Condtitution requiresthat
aggravating factors be liged in indictments. The Court in Ring spedificdly noted the narrow issue being
decided. "Ringsdam istightly ddinested: He contends only that the Sixth Amendment required jury
findings on theaggravaing drcumdancesassarted egang him.” 1 d. & 597 n4. Ring did not contend that
hisindictment was conditutiondly defective
120.  Further, theretroactive gpplication of Ring wasrecently rgected in Schrirov. Summerlin, 124
S. Ct. 2519, 2526 (2004), where the Supreme Court held thet the holding in Ring was procedura and
therefore did not gpply retroactively to desth pendty cases dready find on direct review.
121. TheSaeiscorrect initsassartion thet adefendant isnot entitled to formal noticein theindictment
of the aggravating drcumdances to be employed by the prosecution and that an indictment for cgpitd
murder puts a defendant on aufficient natice that the atutory aggravating factorswill beusad againg him.
Smith v. State, 729 So.2d 1191, 1224 (Miss. 1998) (rdying on Williamsv. State, 445 So.2d 798
(Miss 1984). We have dated:
We bdieve that the fact that our capital murder datute ligts and defines to some

degreethe possibleaggravating drcumdances surdly refutesthe gppdlant's contention thet

he had inadeguate natice. Anytime an individud is charged with murder, heis put on

notice thet the deeth pendty may result. And, our degth pendty Satute dearly Satesthe

only aggravating drcumdanceswhich may berdied upon by the prosscutionin seeking the

ultimate punishmert.

Williams, 445 So.2d & 804-05. Conseguently, thisissue iswithout merit.



V. Alleged Fourth Amendment Violation.

122.  Mitchdl argues thet police unlawfully came to the resdence of his grandfether without probeble
cause S0 as to deprive him of afair trid and due process On direct gpped, this Court thoroughly
conddered and rgected theissue of policetrespass. Theissueisnow procedurdly barred by the doctrine
of resjudicatafrom further consderation on collatera apped. Miss Code Ann. 8 99-39-21(3).

123. Asfor the meits of the daim, this Court found that when Mitchdl initidly ran from palice, "the
requiste suspicion existed to dlow officersto sop and detain Mitchdll temporarily for questioning. Once
he fled the officers and ignored their commands to hdlt, the officers, dreedy possessng reasongble
suspicion, aso obtained probable cause” Mitchell, 792 So.2d a 204. This Court further held thet the
fird invedtigating officer "wasin an areaof common uss' and thet "[gnillegd tregpassby thepdlicedid not
occur inthiscase” |d. & 206. Thisissueiswithout merit.

V. Mental Retardation.

124. The U.S Supreme Court has held the deeth pendty to be "excessve' as gpplied to mentaly
retarded inmates and thet the Condtitution "' places asubstantive restriction on the Statés power to takethe
life" of amentdly retarded prisoner. Atkinsv. Virginia, 536 U.S. a 321. The Court found that there
exiged anationd consensus which cdled into question "the rdationship between mentd retardation and
the penologica purposes sarved by the deeth pendty.” 1d. & 317. The Court recognized that "dinica
odfinitions of mentd retardation reguire not only subaverage intdlectud functioning, but dso Sgnificant
limitations in adaptive skills such as communication, sdf-care, and sdf-direction that became manifest
beforeage18." I1d. Mild mentd retardation istypicaly used to describe peoplewith an IQ levd of 50-55

to goproximeatdly 70.
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125. InFoster v. State, 848 So.2d 172, 174 (Miss. 2003), Ron Chris Foster had an 1Q score of 62
and apsychiatrig dated thet the scorewas " condstent with adiagnossof menta retardation.”  This Court
granted leave to proceed in the trid court on the issue of mentd retardetion. InRussell v. State, 849
S0.2d 95 (Miss 2003), Willie Rusdl was found by one doctor to have afull scae 1Q of 68, which
indicated that Russdll was functioning within the upper range of the mildy mentaly retarded category of
intdlligence. However, another doctor tedtified that Russdl'sIQ was 76, "borderline to low normd,” and
that he was not retarded. Russdl| too was granted leave to proceed on thisissue.

126. InGoodin v. State, 856 S0.2d 267 (Miss. 2003), Howard Goodin presented evidence which
showed that he had averbd 1Q of 65, aperformance1Q of 60, for afull scaelQ 60 ontheWechder Test.
Goodin adso produced schoal records showing poor performance and afidavits fromrdaivesdiscussng
hissrange behavior.  This Court granted Goodin leave to proceed in the trid court on thisissue.

127.  Inthe present case, thereis no evidence in the record to suggest that Mitchel ismentally retarded
withinthemeaning of Atkinsv. Virgina. Infact, the recordsshow that Mitchdl served four yearsinthe
military and atended college & Missssppi Vdley Sae Univarsty for one samedter. A dinicd
psychalogist interviewed Mitchell for two hours after hisarrest for murder in 1974. Dr. Dondd Mahorne
wrotethat "it was obviousthat the patient hed & leest averageintdlectud functioning and asgnificant defiait
in cognitive functioning was not noted during the interview.”

128.  Further, this Court recently held in Chase v. State, 873 So. 2d 1013 (Miss. 2004), that
defendants with an 1Q of 76 or above are not entitled to protection under Atkins. The Court hed thet it
was incumbent upon a petitioner daiming menta refardetion to produce an expert opinion that the

Oefendant possessad an 1 Q of 75 or be ow and thet thereisareasonable bassto bdievethat further testing

11



would show the defendant to be mentaly retarded. No such showing has been mede in Mitchell's
goplication for pog-conviction reief. Thisissueiswithout merit.
V1. Manslaughter asa L esser-Included Offense.

129. Mitchdl continuesto argue that it was eror onthe part of thetrid court not to indruct thejury on
the lessar-induded offense of mandaughter. Mitchdl contends that the ingtruction was supported by
evidence which purportedly showed thet the killing was committed in the heat of pesson. Thisissuewas
raised on direct goped and reected by thisCourt. Theissueis now resjudicataand procedurdly barred
from further condderation. Miss. Code Ann. § 99-39-21(3).

130.  Further, jury indructionswill nat be given unlessthere is an evidentiary basisfor them. Burnsyv.
State, 729 So.2d 203, 225 (Miss 1998). Inthe present case, this Court specificdly found thet therewas
"[n]o evidence presented a trid Mitchdll hed displayed heat-of-passonemations” Mitchell, 792 So.2d

a 219. Weexplained:
Inan act of premeditation, Mitchdl took Milliken to the areaunder the bridge, beet and
grangled her, ran over her, and eventudly killed her by crushing her skull with hisvehide
As this Court dated in Berry v. State, 575 S0.2d 1, 12 (Miss.1990), "No reasonable
hypotheticd juror could find thet thiskilling was without mdice'; therefore, the defendant
"washot entitled toamandaughter indruction.” Mitchdl'sactionswerenot without mdice
Therefore, amandaughter ingtruction was not gopropriate in this case,

Mitchell, 792 So. 2d at 219. Thisissueiswithout merit.
VII. Setting the Execution Date.

1831. Mitchdl assartsthat his desth sentence may not beimpaosad until his finishes sarving his prior life

sentence. Herdieson Miss. Code Ann. 8§ 47-7-29 (Rev. 2000) which provides:

Any prisoner who commits afeony while & large upon parole or earned-rdease
supervison and who is convicted and sentenced therefor shall be required to serve such
sentence after the origind sentence has been completed.

12



Notably, Mitchdl dites no authority for this unusud interpretation of the Saiute. Asapractica matter, the
record doesnot indicate Mitchell's parolewas ever revoked o asto have hisearlier sentence re-imposed.
Further, Mitchell has been convicted of a capitd offense and Miss. Code Ann. § 99-19-106 clearly
provides that execution shdl be set on mation of the State after dl Sate and federd remedies have been
exhauded. Thisissueiswithout merit.

VII1. Speedy Trial Claim.
132. Thisissue was rased on direct goped and rgected by this Court fallowing a very lengthy and
thorough congderation. Theissueisnow procedurdly barred from further consderation. Miss Code Ann.
§ 99-39-21(3). ThisCourt spedificdly found thet despiteadday of 970 days, Mitchdl requested a leest
three continuances and falled to timely assart theright to a peedy trid. Nor did this Court find thet the
delay resulted in any prgudiceto thedefense. This Court thereefter conduded thet "[&]fter careful review
of the facts of this case and the Barker factors', Mitchel's right to a speedy trid was not violated.
Mitchell, 792 So.2d a 213. Thisissue iswithout merit.

IX. CumulativeError.
133. Itistruethat this Court may reverse aconviction or sentence based upon the cumulative effect of
errors which independently would not require reversal. Jenkinsv. State, 607 So.2d 1171, 1183-84
(Miss. 1992). However, it isequdly true that where "there was no reversible error in any part, so there
is no reversble error to thewhole” McFeev. State, 511 So.2d 130, 136 (Miss. 1987). "A aimind
defendant isnat entitled to aperfect trid, only afar trid.” McGilberry v. State, 741 So.2d 894, 924
(Miss 1999) (citing Sand v. State, 467 So.2d 907, 911 (Miss 1985)). Therecord reflectsthat Mitchell
recaved afar trid. Thisissueiswithout merit.

CONCLUSION

13



134.  For these reasons, we deny Mitchdl’s gpplication for leave to seek pog-conviction relief.

135. APPLICATION FOR LEAVE TO SEEK POST-CONVICTION RELIEFIS
DENIED.

SMITH, CJ., WALLER AND COBB, P.JJ.,, EASLEY, CARLSON AND
DICKINSON, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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