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McDONALD , C . J . 
Mart in ,  c u r r e n t l y  under a  second d e a t h  w a r r a n t ,  p e t i t i o n s  

t h i s  Cour t  f o r  a  w r i t  o f  habeas  corpus  and a s k s  t h a t  h i s  impend- 

i n g  execu t ion  be  s t a y e d .  W e  have j u r i s d i c t i o n .  A r t .  V ,  

S 3 ( b ) ( f 3 ) ,  F l a .  Const .  W e  f i n d  no m e r i t  t o  h i s  arguments and,  

t h e r e f o r e ,  deny t h e  p e t i t i o n  and t h e  r eques t ed  s t a y .  

Th i s  Cour t  a f f i rmed  M a r t i n ' s  c o n v i c t i o n  o f  f i r s t - d e g r e e  

murder and s en t ence  of  d e a t h  on d i r e c t  appea l .  Mar t in  v .  S t a t e ,  

4 2 0  So.2d 583 ( F l a .  1 9 8 2 ) ,  cer t .  den i ed ,  460 U.S. 1056 (1983) .  

A f t e r  t h e  s i g n i n g  of  h i s  f i r s t  d e a t h  wa r r an t ,  Mar t in  f i l e d  a  

motion f o r  pos t - conv ic t i on  r e l i e f  which t h e  t r i a l  c o u r t  den ied .  

W e  a f f i rmed  t h e  d e n i a l  o f  r e l i e f .  Mar t in  v .  S t a t e ,  455 So.2d 370 

( F l a .  1 9 8 4 ) .  The s i g n i n g  of  M a r t i n ' s  second d e a t h  w a r r a n t  

prompted t h e  i n s t a n t  p roceed ings .  

A s  t h e  f i r s t  p o i n t  i n  t h i s  p e t i t i o n ,  M a r t i n ' s  c u r r e n t  

counse l  c l a im  t h a t  he  i s  p r e s e n t l y  incompetent  t o  be execu ted .  

See  Ford v.  Wainwright, 106 S.Ct. 2595 (1986) .  Because t h e  

F l o r i d a  Bar i s  c u r r e n t l y  i n  t h e  p r o c e s s  o f  deve lop ing  a  r u l e  of 

p rocedure  r e g a r d i n g  competency t o  be  execu ted ,  M a r t i n ' s  counse l  

ask  u s  t o  s t a y  h i s  execu t ion  u n t i l  such a  p rocedure  has  been 



adopted.  W e  have ,  however, today adopted F l o r i d a  Rule o f  C r i m i -  

n a l  Procedure  3.811 a s  an  emergency r u l e .  I n  re Emergency Amend- 

ment t o  F l o r i d a  Rules o f  Cr imina l  Procedure  (Rule 3.811, 

Competency t o  be  Execu t ed ) ,  no. 69,607 ( F l a .  Nov. 1 3 ,  1 9 8 6 ) .  I f  

M a r t i n ' s  counse l  wish t o  pursue  t h i s  c l a i m ,  w e  d i r e c t  them t o  

i n i t i a t e  t h e  s a n i t y  p roceed ings  s e t  o u t  i n  s e c t i o n  922.07, F l o r i -  

d a  S t a t u t e s  (1985) and,  i f  nece s sa ry ,  t h e n  t o  f o l l o w  t h e  

p rocedure  p rov ided  i n  r u l e  3.811. 

Turning t o  t h e  remainder  o f  t h e  p o i n t s  i n  t h i s  p e t i t i o n ,  

w e  f i n d  them t o  be e i t h e r  w i t h o u t  m e r i t  o r  n o t  cogn i zab l e  i n  

habeas  corpus  p roceed ings .  The l a t t e r  i s  t r u e  o f  M a r t i n ' s  l a s t  

p o i n t ,  i . e . ,  t h a t  t h e  d e a t h  p e n a l t y  i s  a r b i t r a r i l y  imposed i n  a  

r a c i a l l y  d i s c r i m i n a t o r y  manner based  on t h e  r a c e  of  t h e  v i c t i m .  

W e  r e c e n t l y  s p e c i f i c a l l y  h e l d  t h a t  t h i s  c l a im  cannot  be  r a i s e d  i n  

a  habeas  p e t i t i o n .  S t e w a r t  v .  wainwright ,  no. 69,338 ( F l a .  Sep t .  

25, 1986 ) .  Moreover, Mar t in  r a i s e d  t h i s  c l a im  on a p r i o r  F l o r i d a  

Rule o f  Cr imina l  Procedure  3.850 mot ion,  and w e  a f f i rmed  t h e  

t r i a l  c o u r t ' s  d e n i a l  o f  r e l i e f .  Mar t in  v .  S t a t e .  455 So.2d 370 

( F l a .  1984 ) .  W e  r e f u s e  t o  e n t e r t a i n  t h i s  i s s u e  now. Mar t in  

admi t s  t h a t  t h i s  Cour t  cons ide r ed  h i s  f o u r t h  c l a im ,  t h a t  t h e  

t r i a l  c o u r t  m i s l ead  t h e  j u ry  a s  t o  i t s  r o l e  i n  s e n t e n c i n g  and t h e  

consequences o f  i t s  v e r d i c t ,  on h i s  o r i g i n a l  appea l .  Mar t in  v .  

S t a t e ,  420 So.2d 583 ( F l a .  1 9 8 2 ) ,  cer t .  den i ed ,  460 U.S. 1056 

(1983 ) .  W e  d e c l a r e  t h i s  c l a im  n o t  cogn i zab l e  i n  t h e s e  

p roceed ings  and r e f u s e  t o  c o n s i d e r  it.  

A s  h i s  remaining p o i n t s ,  Mar t in  a rgues  t h a t :  1) h i s  appe l -  

l a t e  counse l  r endered  i n e f f e c t i v e  a s s i s t a n c e ;  2) t h e  j u r y  

i n s t r u c t i o n s  on s a n i t y  u n c o n s t i t u t i o n a l l y  s h i f t e d  t h e  burden of  

p o o f  : 2  3)  t h e  j u r y  improper ly  l i m i t e d  i t s  c o n s i d e r a t i o n  o f  

Because M a r t i n ' s  execu t i on  i s  schedu led  f o r  Nov. 18 ,  1986,  
t i m e  would appear  t o  be  o f  t h e  e s s ence  i n  p roceed ing  under  
S 922.07. W e  n o t e  t h a t  t h e  governor  may ex tend  t h e  w a r r a n t  
p e r i o d  under S 922 .07 (2 ) .  

Th i s  c l a im  shou ld  have been r a i s e d ,  i f  a t  a l l ,  on appea l .  
Because t h e  i n s t r u c t i o n s  w e r e  n o t  o b j e c t e d  t o  a t  t r i a l ,  howev- 
er ,  t h e  i s s u e  cou ld  n o t  have been r a i s e d  on appea l .  Habeas i s  



m i t i g a t i n g  ev idence  t o  t h o s e  f a c t o r s  l i s t e d  i n  t h e  s t a t u t e ;  
3  

and 4 )  t h e  j u ry  v e r d i c t  form d i d  n o t  i n d i c a t e  whether  Mar t in  

committed p r emed i t a t ed  murder o r  f e l o n y  murder.  E f f e c t i v e n e s s  

o f  a p p e l l a t e  counse l  i s  cogn i zab l e  i n  habeas  p roceed ings .  Knight  

v.  S t a t e ,  394 So.2d 997 ( F l a .  1981 ) .  Mar t in  a t t e m p t s  t o  make t h e  

second,  t h i r d ,  and f o u r t h  p o i n t s  l i s t e d  above cogn i zab l e  by argu- 

i n g  t h a t  t hey  i n v o l v e  fundamental  e r r o r .  Our rev iew,  however, 

d i s c l o s e s  no e r r o r  of  a  fundamental  n a t u r e ,  and w e  t h e r e f o r e  f i n d  

t h e s e  p o i n t s  t o  have no m e r i t .  

Regarding t h e  c l a im  of  i n e f f e c t i v e n e s s ,  Mar t in  a rgues  t h a t  

h i s  a p p e l l a t e  counse l  shou ld  have r a i s e d  h i s  absence  d u r i n g  t h e  

v o i r  d i r e  o f  p r o s p e c t i v e  j u r o r s  abou t  p r e t r i a l  p u b l i c i t y  and t h a t  

h i s  a p p e l l a t e  counse l  shou ld  have cha l l enged  t h e  i n s t r u c t i o n s  

g iven  t o  t h e  j u r y  on i n s a n i t y .  I n  r e a d i n g  t h i s  r e c o r d  a p p e l l a t e  

counse l  cou ld  have concluded,  e n t i r e l y  r e a sonab ly ,  t h a t  Mar t in  

f r e e l y  and v o l u n t a r i l y  acceded t o  t r i a l  c o u n s e l ' s  wa iver  o f  h i s  

p resence .  The f a i l u r e  t o  r a i s e  a  nonmer i to r ious  i s s u e  does  n o t  

c o n s t i t u t e  subs t anda rd  performance.  Card v .  S t a t e ,  nos .  68,862,  

68,846 ( F l a .  Oct .  9 ,  1986 ) .  The t r i a l  c o u r t  gave t h e  

t h e n - c u r r e n t  s t a n d a r d  j u r y  i n s t r u c t i o n  r e g a r d i n g  i n s a n i t y .  F a i l -  

i n g  t o  a t t a c k  t h i s  s t a n d a r d  i n s t r u c t i o n ,  e s p e c i a l l y  when it had 

n o t  been o b j e c t e d  t o  a t  t r i a l ,  does  n o t  demons t ra te  i n e f f e c t i v e -  

n e s s  of  a p p e l l a t e  counse l .  W e  h o l d ,  t h e r e f o r e ,  t h a t  Mar t in  ha s  

n o t  m e t  t h e  t e s t  s e t  o u t  i n  S t r i c k l a n d  v .  Washinaton, 466 U.S. 

n o t  a  s u b s t i t u t e  f o r  appea l .  Thomas v .  S t a t e ,  486 So.2d 574 
( F l a .  1 9 8 6 ) ;  Kennedy v .  Wainwright,  483 So.2d 424 ( F l a .  1986 ) .  

' Lucas v .  S t a t e ,  490 So.2d 943 ( F l a .  1 9 8 6 ) ,  and Harvard v .  
S t a t e ,  486 So.2d 537 ( F l a .  1 9 8 6 ) ,  upon which  arti in r e l y ,  a r e  
f a c t u a l l y  d i s t i n g u i s h a b l e  from t h e  i n s t a n t  c a s e .  Moreover, w e  
f i n d  no m e r i t  t o  M a r t i n ' s  argument based  on t h e  b r i e f  f i l e d  i n  
t h e  Uni ted  S t a t e s  Supreme Cour t  i n  Hitchcock v .  Wainwright,  no. 
85-6756 (a rgued  Oct .  15 ,  1986 ) .  

Enmund v.  F l o r i d a ,  458 U.S. 782 (1981) , i s  f a c t u a l l y  d i s t i n -  
g u i s h a b l e  from t h i s  c a s e .  M a r t i n ' s  r e l i a n c e  on Enmund and 
Cabana v .  Bu l lock ,  106 S.Ct.  689 (1986 ) ,  i s  merely an  e x e r c i s e  
i n  s p e c u l a t i o n .  



W e  deny M a r t i n ' s  p e t i t i o n  f o r  habeas corpus and h i s  

requested s t a y  of execut ion .  

I t  i s  so  ordered.  

BOYD, OVERTON, E H R L I C H  and SHAW, JJ . ,  C o n c u r  
BARKETT, J . ,  D i s s e n t s  w i t h  an op in ion  

NO MOTION FOR REHEARING W I L L  BE ALLOWED. 



BARKETT, J . ,  d i s s e n t i n g .  

U n t i l  t h i s  morning, F l o r i d a  had no v e h i c l e  by which t h e  

defendant  could r a i s e  t h e  ques t ion  of h i s  competency t o  be 

executed.  Therefore ,  I b e l i e v e  due process  r e q u i r e s  a  s t a y  t o  

permit  t h e  defendant  t o  a v a i l  himself  of t h i s  new procedure.  To 

do o therwise  would, i n  my op in ion ,  v i o l a t e  t h e  d i c t a t e s  of Ford 

v. Wainwright, 106 S.Ct. 2595 (1986) .  
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