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PER CURIAM. 

In Fe b r u a r y 2008, a M o b i l e County grand j u r y r e t u r n e d an 

i n d i c t m e n t a g a i n s t the a p p e l l a n t , Lam Luong, c h a r g i n g him w i t h 

f i v e counts of c a p i t a l murder i n c o n n e c t i o n w i t h the deaths of 

h i s c h i l d r e n , f o u r - m o n t h - o l d Danny Luong, o n e - y e a r - o l d L i n d s e y 
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Luong, t w o - y e a r - o l d Hannah Luong, and t h r e e - y e a r - o l d Ryan 

Phan. The murders were made c a p i t a l b e c a u s e : ( 1 ) two or more 

persons were k i l l e d "by one a c t or p u r s u a n t t o one scheme or 

course of conduct," see § 13A-5-40(a)(10), A l a . Code 1975 

( c o u n t I of the i n d i c t m e n t ) ; ( 2 ) Danny Luong was l e s s than 14 

years of age when he was murdered, see § 13A-5-40(a)(15), A l a . 

Code 1975 (count I I of the i n d i c t m e n t ) ; (3) Ryan Phan was l e s s 

than 14 y e a r s of age when he was murdered, see § 13A-5-

4 0 ( a ) ( 1 5 ) , A l a . Code 1975 (count I I I of the i n d i c t m e n t ) ; (4) 

L i n d s e y Luong was l e s s than 14 y e a r s of age when she was 

murdered, see § 13A-5-40(a)(15), A l a . Code 1975 (count IV of 

the i n d i c t m e n t ) ; and (5) Hannah Luong was l e s s than 14 years 

of age when she was murdered, see § 13A-5-40(a)(15), A l a . Code 

1975 (count V of the i n d i c t m e n t ) . 

F o l l o w i n g a j u r y t r i a l , Luong was c o n v i c t e d of a l l f i v e 

counts of c a p i t a l murder, as charged i n the i n d i c t m e n t . The 

j u r y recommended, by a v o t e of 12-0, t h a t Luong be sentenced 

t o death. The c i r c u i t c o u r t a c c e p t e d the j u r y ' s 

recommendation and sentenced Luong t o death f o r the f i v e 

c a p i t a l - m u r d e r c o n v i c t i o n s . T h i s a p p e a l f o l l o w e d . 
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The S t a t e ' s e v i d e n c e tended t o show t h a t on J a n u a r y 7, 

2008, Luong drove h i s f o u r c h i l d r e n t o the top of the Dauphin 

I s l a n d b r i d g e and threw each c h i l d o f f the b r i d g e t o the water 

100 f e e t below. Danny's body was d i s c o v e r e d on J a n u a r y 12 i n 

a marshy area a p p r o x i m a t e l y 12 m i l e s from the b r i d g e ; 

L i n d s e y ' s body was d i s c o v e r e d on J a n u a r y 15 a p p r o x i m a t e l y 18 

m i l e s from the b r i d g e , i n M i s s i s s i p p i ; Hannah's body was 

d i s c o v e r e d on J a n u a r y 20 a p p r o x i m a t e l y 144 m i l e s from the 

b r i d g e , i n L o u i s i a n a ; and Ryan's body was d i s c o v e r e d on 

J a n u a r y 13 a p p r o x i m a t e l y 16 m i l e s from the b r i d g e . The 

m e d i c a l examiner t e s t i f i e d t h a t a l l f o u r c h i l d r e n were a l i v e 

when the y were thrown o f f the b r i d g e ; t h a t Danny, Ryan, and 

L i n d s e y d i e d as a r e s u l t of b l u n t - f o r c e trauma and a s p h y x i a 

due t o d r o w n i n g ; and t h a t the cause of Hannah's death was 

drowning. 

K i e u Luong, Luong's common-law w i f e , 1 t e s t i f i e d t h a t 

around 10:00 a.m. on J a n u a r y 7, 2008, Luong came t o the n a i l 

s a l o n where she worked and asked her f o r money. She gave him 

$31, she s a i d , so t h a t he c o u l d get g a s o l i n e f o r t h e i r van. 

1There was t e s t i m o n y t h a t K i e u was pregnant w i t h Ryan Phan 
when she met Luong and t h a t Luong was the b i o l o g i c a l f a t h e r of 
Danny, L i n d s e y , and Hannah. 
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K i e u s t a t e d t h a t a f t e r Luong l e f t the s a l o n she t r i e d 

r e p e a t e d l y t o r e a c h Luong by t e l e p h o n e but was u n s u c c e s s f u l . 

At around 7:00 p.m. t h a t e v e n i n g she f i n a l l y spoke t o Luong 

and he t o l d her t h a t he had l e f t the c h i l d r e n w i t h "somebody 

e l s e , " a woman named "Kim." (R. 1036.) L a t e r t h a t n i g h t K i e u 

and Luong r e p o r t e d t o p o l i c e t h a t the c h i l d r e n were m i s s i n g . 

The next morning, K i e u s a i d , she and Luong went t o the p o l i c e 

s t a t i o n and were q u e s t i o n e d s e p a r a t e l y by p o l i c e . K i e u asked 

p o l i c e i f she c o u l d speak w i t h Luong. Luong then t o l d K i e u 

t h a t the c h i l d r e n were a l l dead, t h a t he had thrown them o f f 

a b r i d g e , and t h a t he would take p o l i c e t o the b r i d g e . 

The j u r y c o n v i c t e d Luong of f i v e counts of c a p i t a l 

murder. F o l l o w i n g a s e p a r a t e s e n t e n c i n g h e a r i n g , the j u r y 

unanimously recommended t h a t Luong be s e n t e n c e d t o death. 

T h i s a p p e a l , which i s a u t o m a t i c i n a case i n v o l v i n g the death 

p e n a l t y , f o l l o w e d . See § 13A-5-53, A l a . Code 1975. 

S t a n d a r d of Review 

Because Luong has been se n t e n c e d t o death, t h i s C ourt 

must r e v i e w the c i r c u i t c o u r t p r o c e e d i n g s f o r p l a i n e r r o r . 

Rule 45A, A l a . R. App. P., p r o v i d e s : 

" I n a l l cases i n which the death p e n a l t y has 
been imposed, the Court of C r i m i n a l A p p eals s h a l l 
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n o t i c e any p l a i n e r r o r or d e f e c t i n the p r o c e e d i n g s 
under r e v i e w , whether or not brought t o the 
a t t e n t i o n of the t r i a l c o u r t , and t a k e a p p r o p r i a t e 
a p p e l l a t e a c t i o n by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t of the a p p e l l a n t . " 

In d i s c u s s i n g the p l a i n - e r r o r s t a n d a r d of r e v i e w , the 

Alabama Supreme Court has s t a t e d : 

" ' " ' P l a i n e r r o r ' a r i s e s o n l y i f the e r r o r i s so 
obvious t h a t the f a i l u r e t o n o t i c e i t would 
s e r i o u s l y a f f e c t the f a i r n e s s or i n t e g r i t y of the 
j u d i c i a l p r o c e e d i n g s . " ' Ex p a r t e Womack, 435 So. 2d 
766, 769 ( A l a . 1983) ( q u o t i n g U n i t e d S t a t e s v.  
Chaney, 662 F.2d 1148, 1152 (5th C i r . 1981)). See 
a l s o Ex p a r t e Woodall, 730 So. 2d 652 ( A l a . 1998). 
'"In o t h e r words, the p l a i n - e r r o r e x c e p t i o n t o the 
contemporaneous o b j e c t i o n r u l e i s t o be 'used 
s p a r i n g l y , s o l e l y i n those c i r c u m s t a n c e s i n which a 
m i s c a r r i a g e of j u s t i c e would o t h e r w i s e r e s u l t . ' " ' 
Ex p a r t e Land, 678 So. 2d 224, 232 ( A l a . 1996) 
( q u o t i n g U n i t e d S t a t e s v. Young, 470 U.S. 1, 15, 105 
S.Ct. 1038, 84 L.Ed.2d 1 (1985) ( q u o t i n g i n t u r n 
U n i t e d S t a t e s v. Frady, 456 U.S. 152, 163 n. 14, 102 
S.Ct. 1584, 71 L.Ed.2d 816 ( 1 9 8 2 ) ) ) . 'To r i s e t o 
the l e v e l of p l a i n e r r o r , the c l a i m e d e r r o r must not 
o n l y s e r i o u s l y a f f e c t a defendant's " s u b s t a n t i a l 
r i g h t s , " but i t must a l s o have an u n f a i r p r e j u d i c i a l 
impact on the j u r y ' s d e l i b e r a t i o n s . ' Hyde v. S t a t e , 
778 So. 2d 199, 209 ( A l a . Crim. App. 1998), a f f ' d , 
778 So. 2d 237 ( A l a . 2000), c e r t . d e n i e d , 532 U.S. 
907, 121 S.Ct. 1233, 149 L.Ed.2d 142 (2001). T h i s 
C ourt may take a p p r o p r i a t e a c t i o n when the e r r o r 
'has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t s of the a p p e l l a n t . ' Rule 45A, A l a . 
R. App. P. '[A] f a i l u r e t o o b j e c t a t t r i a l , w h i l e 
not p r e c l u d i n g our r e v i e w , w i l l weigh a g a i n s t any 
c l a i m of p r e j u d i c e . ' Ex p a r t e Woodall, 730 So. 2d 
a t 657 ( c i t i n g K u e n z e l v. S t a t e , 577 So. 2d 474 
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( A l a . Crim. App. 1990), a f f ' d , 577 So. 2d 531 ( A l a . 
1991) ) . " 

Ex p a r t e B r y a n t , 951 So. 2d 724, 727 ( A l a . 2002). 

Wit h these p r i n c i p l e s i n mind, we r e v i e w the c l a i m s 

r a i s e d by Luong i n h i s b r i e f t o t h i s C o u r t . 

I . 

Luong f i r s t argues t h a t the c i r c u i t c o u r t e r r e d i n 

denying h i s motion f o r a change of venue because, he says, 

t h e r e was e x c e s s i v e p r e j u d i c i a l p r e t r i a l p u b l i c i t y s u r r o u n d i n g 

the case, which made i t i m p o s s i b l e f o r him t o r e c e i v e a f a i r 

t r i a l i n M o b i l e County. In a r e l a t e d i s s u e , Luong argues t h a t 

the c i r c u i t c o u r t e r r e d by not a l l o w i n g him t o conduct 

i n d i v i d u a l v o i r d i r e of the p r o s p e c t i v e j u r o r s on the i s s u e of 

p r e j u d i c i a l p r e t r i a l p u b l i c i t y . 

A r t i c l e I , § 6, Alabama C o n s t i t u t i o n of 1901, s t a t e s , i n 

p a r t : "That i n a l l c r i m i n a l p r o s e c u t i o n s , the accused has a 

r i g h t t o ... a speedy p u b l i c t r i a l , by an i m p a r t i a l j u r y . ... " 

S e c t i o n 15-2-20, A l a . Code 1975, p r o v i d e s : 

"(a) Any person charged w i t h an i n d i c t a b l e 
o f f e n s e may have h i s t r i a l removed t o another 
county, on making a p p l i c a t i o n t o the c o u r t , s e t t i n g 
f o r t h s p e c i f i c a l l y the reasons why he cannot have a 
f a i r and i m p a r t i a l t r i a l i n the county i n which the 
i n d i c t m e n t i s found." 
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"The burden i s upon the defendant t o show t o the r e a s o n a b l e 

s a t i s f a c t i o n of the c o u r t t h a t a f a i r and i m p a r t i a l t r i a l and 

an u n b i a s e d v e r d i c t cannot be r e a s o n a b l y e x p e c t e d i n the 

county i n which the defendant i s t o be t r i e d . " See Rule 

10.1(b), A l a . R. Crim. P. "Whether t o change venue i s 

d i s c r e t i o n a r y w i t h the t r i a l judge. ... In d e t e r m i n i n g whether 

t h e r e has been an abuse of t h a t d i s c r e t i o n , an a p p e l l a t e c o u r t 

r e v i e w s the t r i a l judge's o r d e r de novo, w i t h o u t any 

presumption i n f a v o r of t h a t o r d e r . " Ex p a r t e Fowler, 574 So. 

2d 745, 748 ( A l a . 1990). 

The r e c o r d i n d i c a t e s t h a t i n A p r i l 2008, Luong moved f o r 

a change of venue. In t h a t motion, c o u n s e l argued, i n p a r t , 

as f o l l o w s : 

"Heightened p u b l i c i t y has surrounded [Luong] and 
the crime f o r which he i s charged from the v e r y 
f i r s t moment. A r t i c l e s i n the M o b i l e R e g i s t e r w i t h 
a c i r c u l a t i o n i n excess of 350,000 p u b l i c a t i o n s 
weekly i n M o b i l e County, p u b l i c i z e d the a c t s w i t h 
which [Luong] i s charged, and has g i v e n e x t e n s i v e 
news coverage t o a l l e g a t i o n s t h a t [Luong] has 
c o n f e s s e d t o the above r e f e r e n c e d crime. ... " 

(C.R. 182.) Luong a l s o moved f o r a p p r o v a l of expenses so t h a t 

he c o u l d o b t a i n the s e r v i c e s of a p o l l i n g e x p e r t . (C.R. 188.) 

The c i r c u i t c o u r t g r a n t e d t h a t motion. 
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At a p r e t r i a l h e a r i n g , the c i r c u i t c o u r t i n d i c a t e d t h a t 

"the case might have t o be moved." (R. 5 7 . ) 2 A t another 

h e a r i n g , the c i r c u i t c o u r t s a i d t h a t i t b e l i e v e d t h a t 

i n d i v i d u a l v o i r d i r e was g o i n g t o be n e c e s s a r y and t h a t the 

v o i r d i r e e x a m i n a t i o n would p r o b a b l y t a k e a t l e a s t a week t o 

complete. (R. 46.) However, the c i r c u i t c o u r t d e f e r r e d 

r u l i n g on the motion f o r a change of venue u n t i l a f t e r the 

p r o s p e c t i v e j u r o r s had completed v o i r d i r e e x a m i n a t i o n . (R. 

48.) A l s o , Luong's motion t o s e q u e s t e r the j u r y was g r a n t e d . 

(R. 291.) 

On March 5, 2009, f o u r days b e f o r e Luong's t r i a l was 

s c h e d u l e d t o b e g i n , Luong i n d i c a t e d t h a t he wished t o p l e a d 

g u i l t y . (R. 309.) The c i r c u i t c o u r t s a i d t h a t because Luong 

was p l e a d i n g g u i l t y i t was not n e c e s s a r y t o c o n s i d e r the 

motion f o r a change of venue. (R. 335.) A c o l l o q u y w i t h 

Luong was conducted c o n c e r n i n g the r a m i f i c a t i o n s of h i s g u i l t y 

p l e a . (R. 3 5 0 . ) 3 On March 9, 2009, the date Luong's t r i a l 

2 T h i s h e a r i n g was h e l d on June 7, 2008, and a t r a n s c r i p t 
of i t i s c o n t a i n e d i n Volume 14 of the r e c o r d . 

3A p l e a of g u i l t y t o c a p i t a l murder r e q u i r e s t h a t a j u r y 
be empaneled t o determine a defendant's g u i l t beyond a 
r e a s o n a b l e doubt. S e c t i o n 13A-5-42, A l a . Code 1975, p r o v i d e s : 
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was s c h e d u l e d t o b e g i n , the c i r c u i t c o u r t a g a i n went over w i t h 

Luong the r a m i f i c a t i o n s of p l e a d i n g g u i l t y . A t t h i s t i m e , 

Luong asked the c i r c u i t c o u r t why the p r o c e s s was so 

c o m p l i c a t e d i f he was p l e a d i n g g u i l t y and t o l d the c o u r t t h a t 

he had been t o l d by a f e l l o w p r i s o n e r a t the j a i l t h a t the 

p r o c e e d i n g s would be over i f he p l e a d e d g u i l t y . (R. 361.) 

Luong then i n d i c a t e d t h a t he wished t o withdraw h i s g u i l t y 

p l e a . (R. 379.) The c i r c u i t c o u r t a l l o w e d Luong t o withdraw 

h i s p l e a . 

A f t e r Luong withdrew h i s p l e a , defense c o u n s e l renewed 

the motion f o r a change of venue. Counsel a l s o moved t h a t the 

t r i a l be c o n t i n u e d because of the p r e j u d i c i a l p u b l i c i t y 

s u r r o u n d i n g Luong's g u i l t y p l e a and h i s d e c i s i o n t o withdraw 

t h a t p l e a . (R. 380.) The f o l l o w i n g o c c u r r e d : 

"A defendant who i s i n d i c t e d f o r a c a p i t a l 
o f f e n s e may p l e a d g u i l t y t o i t , but the s t a t e must 
i n any event prove the defendant's g u i l t of the 
c a p i t a l o f f e n s e beyond a r e a s o n a b l e doubt t o a j u r y . 
The g u i l t y p l e a may be c o n s i d e r e d i n d e t e r m i n i n g 
whether the s t a t e has met t h a t burden of p r o o f . The 
g u i l t y p l e a s h a l l have the e f f e c t of w a i v i n g a l l 
n o n - j u r i s d i c t i o n a l d e f e c t s i n the p r o c e e d i n g 
r e s u l t i n g i n the c o n v i c t i o n except the s u f f i c i e n c y 
of the e v i d e n c e . A defendant c o n v i c t e d of a c a p i t a l 
o f f e n s e a f t e r p l e a d i n g g u i l t y t o i t s h a l l be 
sentenced a c c o r d i n g t o the p r o v i s i o n s of S e c t i o n 
13A-5-43(d)." 
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"[Defense c o u n s e l ] : Your Honor, because of the 
p u b l i c i t y t h a t has come out subsequent, through the 
whole course of the p r o c e e d i n g s , and s i n c e the l a s t 
time we were i n c o u r t , we would renew our motion f o r 
change of venue and move t o c o n t i n u e the case 
because the p u b l i c i t y i s g o i n g t o be so e x t e n s i v e . 
The j u r y q u e s t i o n n a i r e s t h a t we got back, almost t o 
a p e r s o n , knew about the case; and the b u l k of them 
know about the g u i l t y p l e a . And I don't know t h a t 
t h a t can be put out of t h e i r minds. And we're now 
g o i n g t o be f a c e d w i t h a j u r y p a n e l t h a t has hea r d 
on more than one o c c a s i o n through the media about 
w i s h i n g t o p l e a d g u i l t y , and b e i n g g u i l t y , and a l l 
of t h a t . And we f e e l a t t h i s p o i n t t h a t i t would be 
i m p o s s i b l e t o get a f a i r j u r y t o t r y t h i s case, 
g i v e n t h i s p u b l i c i t y . 

"And we would ask the Court t o , f i r s t o f f , I 
guess t o c o n t i n u e the case, and then -- We're making 
an o r a l motion f o r change of venue now, then we 
would f i l e a w r i t t e n motion. Because even b e f o r e 
t h i s untoward t u r n of e v e n t s , we would p r o f f e r t h a t 
Dr. Kennedy would have t e s t i f i e d t h a t 71 p e r c e n t of 
the p e ople i n M o b i l e County a l r e a d y b e l i e v e d [Luong] 
to be g u i l t y . And t h a t p e r centage can o n l y have 
i n c r e a s e d as a r e s u l t of what has t r a n s p i r e d . 

"The C o u r t : The Court i s w e l l aware of t h a t 
concept i n our law c a l l e d the i n v i t e d e r r o r r u l e 
where a defendant would cause m a t t e r s t o be i n j e c t e d 
i n the t r i a l of a case which might o t h e r w i s e work t o 
h i s -- had he not, worked t o h i s b e n e f i t . But i n 
t h i s case, [Luong] chose t o p l e a d g u i l t y and t o do 
so i n open c o u r t , and t o i n v i t e or urge the r e a d i n g 
of a l e t t e r t h a t he wished t o p r e s e n t t o the C o u r t . 
The l e t t e r was read. I t was never o b j e c t e d t o ; as 
a matter of f a c t , i t was encouraged. 

"And whatever news coverage t h e r e was w i t h 
r e g a r d s t o t h a t was f a c t u a l and a c c u r a t e , and was 
not i n t e n d e d t o be s e n s a t i o n a l ; i t j u s t s i m p l y 
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cov e r e d what [Luong] had, i n f a c t , done and made the 
d e c i s i o n t o do on h i s own." 

(R. 380-81.) The c i r c u i t c o u r t s e t a s i d e i t s r u l i n g g r a n t i n g 

Luong's motion t o s e q u e s t e r the j u r y and d e n i e d t h a t motion. 

(R. 386.) 

On March 9, 2009, the v o i r d i r e e x a m i n a t i o n began, and 

156 p r o s p e c t i v e j u r o r s completed j u r o r q u e s t i o n n a i r e s r e l a t e d 

t o Luong's case. The q u e s t i o n n a i r e c o n s i s t e d of 11 pages. 

Q u e s t i o n number 51 s p e c i f i c a l l y asked the j u r o r s i f t h e y had 

r e a d or h e a r d about the case and the c o n t e n t of what they had 

r e a d or h e a r d . 4 (Suppl.R. 191.) Most of the j u r o r s who 

i n d i c a t e d t h a t they had h e a r d or r e a d about the case d i d not 

complete the q u e s t i o n c o n c e r n i n g the c o n t e n t of what they had 

h e a r d or read. 

A r e v i e w of the q u e s t i o n n a i r e s i n d i c a t e s t h a t of the 156 

j u r o r s who completed q u e s t i o n n a i r e s , 139 of those j u r o r s had 

h e a r d about the case and o n l y 15 had not h e a r d about the 

4 Q u e s t i o n number 51 read: 

" D i d you r e a d or hear a n y t h i n g c o n c e r n i n g t h i s case? 
B e f o r e coming t o the courthouse? Yes No 

n/a; S i n c e coming t o the courthouse? Yes 
No n/a. I f yes, what d i d your hear? " 

11 
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c a s e ; 5 38 of the j u r o r s who had h e a r d about the case responded 

t h a t they had heard or r e a d t h a t Luong e i t h e r had c o n f e s s e d 

t o the murders or had p l e a d e d g u i l t y t o the murders. 

A f t e r the c i r c u i t c o u r t h e l d t h a t i t was a l l o w i n g 

i n d i v i d u a l v o i r d i r e , the f o l l o w i n g o c c u r r e d : 

"The C o u r t : What I am g o i n g t o do i s I'm g o i n g t o 
say: I want everybody t o r a i s e t h e i r hand i f t h e y 
have heard, read, or seen, or by word of mouth know 
a n y t h i n g about t h i s case. R a i s e your hand. Don't 
t e l l me what i t i s . 

"We're g o i n g t o take t h e i r names. I'm g o i n g t o 
have them i d e n t i f y who they are and then we w i l l 
t a ke them i n d i v i d u a l l y . " 

(R. 391.) 

However, d u r i n g v o i r d i r e e x a m i n a t i o n the c i r c u i t c o u r t 

merely asked the f o l l o w i n g q u e s t i o n s c o n c e r n i n g p r e t r i a l 

p u b l i c i t y : 

"The C o u r t : Okay. I have t o l d you t h a t t h e r e has 
been media coverage from v a r i o u s media o u t l e t s about 
t h i s case. And I want t o see a show of hands as t o 
who may remember s e e i n g , r e a d i n g or h e a r i n g a n y t h i n g 
about t h i s case. 

5One j u r o r who completed the q u e s t i o n n a i r e d i d not r e t u r n 
a f t e r the q u e s t i o n n a i r e had been completed because she had a 
f a m i l y emergency. (R. 413.) A second j u r o r who had completed 
the q u e s t i o n n a i r e was excused a f t e r she became i l l d u r i n g the 
v o i r d i r e p r o c e s s . (R. 581.) Thus, we have c o n s i d e r e d the 
j u r o r s q u e s t i o n n a i r e s of the 154 j u r o r s who were s u b j e c t t o 
the s t r i k i n g p r o c e s s . 
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"(Response.) 

"The C o u r t : Okay. I t h i n k a b e t t e r q u e s t i o n would 
be -- p l e a s e put your hands down. 

"(Laughter.) 

"The C o u r t : Who among you have not h e a r d , r e a d or 
seen a n y t h i n g about t h i s c a s e ? 

"(Response.) 

"The C o u r t : Okay. C o u l d you - Ma'am, c o u l d you 
s t a n d and g i v e us your name and your number? 

" [ S . E . ] : [ S . E . ] , number 62. 

"The C o u r t : Thank you, ma'am. You may be s e a t e d . 

"Yes, s i r ? 

"[L.M.]: [L.Q.], number 63. 

"The C o u r t : Thank you v e r y much. Okay. 

"Now, l i s t e n t o t h i s q u e s t i o n v e r y c a r e f u l l y . 
Would any of you, based on what you have read, seen, 
or heard, or remember, c o u l d you s e t those t h i n g s 
a s i d e and s e r v e as a f a i r and i m p a r t i a l j u r o r ? 

"In o t h e r words, i s t h e r e any member of the j u r y 
who t h i n k s because th e y have a r e c o l l e c t i o n of t h i s 
case, whether i t be from r a d i o , t e l e v i s i o n , or 
newspaper, I n t e r n e t , or any o t h e r s o u r c e , t h a t i t 
would be i m p o s s i b l e f o r you t o put t h a t a s i d e , l a y 
t h a t a s i d e and s i t as a f a i r and i m p a r t i a l j u r o r i n 
t h i s case and base your d e c i s i o n o n l y on the 
e v i d e n c e as you hear i t i s i n t h i s courtroom? 

"Can any of you -- or would any of you t e l l me 
i t would be i m p o s s i b l e f o r you t o s i t as a f a i r and 
i m p a r t i a l j u r o r i n t h i s case? 
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"(Response.) 

"The C o u r t : I see a hand i n the back. C o u l d you 
p l e a s e s t a n d , s i r , and j u s t g i v e us your name and 
number? 

" [ S . T . ] : Mr. [ S . T . ] , 141. 

"The C o u r t : [ S . T . ] , you are t e l l i n g me t h a t 
r e g a r d l e s s of what you have heard, r e a d or seen, you 
are t e l l i n g me t h a t you i n no way c o u l d s e t t h a t 
a s i d e and s i t as a j u r o r ? 

" [ S . T . ] : No, s i r . 

"The C o u r t : Thank you. I s i t 144? 

" [ S . T . ] : 141. 

"The C o u r t : A l l r i g h t . The r e s t of you are 
t e l l i n g me t h a t even though you may have heard, r e a d 
or seen m a t t e r s about t h i s case, and you may have 
had some p r e c o n c e i v e d i m p r e s s i o n or o p i n i o n , based 
on what you have heard, r e a d or seen, t h a t you c o u l d 
s i t as a j u r o r i n t h i s case, base your v e r d i c t o n l y 
on the e v i d e n c e as i t comes from the w i t n e s s s t a n d 
and any e v i d e n c e t h a t may be i n t r o d u c e d i n t o 
e v i d e n c e i n the form of photographs or documents or 
something, and you c o u l d render a f a i r and i m p a r t i a l 
v e r d i c t by s e t t i n g a s i d e any of t h a t and base your 
v e r d i c t on the e v i d e n c e t h a t you hear i n t h i s 
courtroom? You can do t h a t . 

"(Response.) 

"The C o u r t : I f you c a n ' t , o t h e r than [ S . T . ] , 
p l e a s e r a i s e your hand. 

"(No r e s p o n s e . ) " 

(R. 453-56.) 
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Luong o b j e c t e d t o the c i r c u i t c o u r t ' s method of h a n d l i n g 

the i s s u e of p r e t r i a l p u b l i c i t y and the c o u r t ' s f a i l u r e t o 

a l l o w i n d i v i d u a l v o i r d i r e : 

"[Defense c o u n s e l ] : Your Honor, i f i t p l e a s e the 
Co u r t , i f -- a t one p o i n t i n the p r o c e e d i n g s i t was 
our u n d e r s t a n d i n g t h a t Your Honor was g o i n g t o a l l o w 
i n d i v i d u a l v o i r d i r e of the j u r o r s about what they 
had heard. And i n i t i a l l y we j u s t asked i f anybody 
h e a r d a n y t h i n g . And then whoever i t was, we would 
b r i n g them i n and not ask them any more i n the whole 
group. B r i n g them i n and ask them about the 
p u b l i c i t y and g o i n g i n t o t h a t . 

"Your Honor d i d pose q u e s t i o n s t o them about 
p u t t i n g i t a s i d e and g o i n g on t o t r i a l . But we 
submit t h a t h a n d l i n g i t i n t h i s f a s h i o n w i t h o u t us 
b e i n g a b l e t o q u e s t i o n the j u r o r s i n d i v i d u a l l y about 
t h e i r exposure t o p u b l i c i t y p r e v e n t s us from h a v i n g 
them d i s c l o s e the e x i s t e n c e of a c t u a l p r e j u d i c e , the 
degree t o which they had been exposed t o p r e j u d i c i a l 
p u b l i c i t y , and how t h a t exposure had a f f e c t e d them 
and t h e i r a t t i t u d e s toward the t r i a l . I t p r e v e n t s 
us showing the degree and e f f e c t of p r e t r i a l 
p u b l i c i t y , and t o ensure a f a i r t r i a l . 

"And i n the p o l l Dr. [Verne] Kennedy made, i t 
s a i d -- and t h a t was b e f o r e we had the b u s i n e s s 
about p l e a d i n g g u i l t y come up -- 71 p e r c e n t of the 
peopl e i n M o b i l e County f e l t t h a t Lam Luong was 
g u i l t y . 

" A f t e r we had done the v o i r d i r e , I t h i n k i t was 
16 people or a p p r o x i m a t e l y 10 p e r c e n t of the j u r o r s 
s t a t e d they had p r e v i o u s l y v o i c e d the o p i n i o n t h a t 
Lam Luong s h o u l d be put t o death. We submit t h a t 
shows a g r e a t d e a l o f , I would say, p r e j u d i c i a l 
p u b l i c i t y and a h i g h degree of s a t u r a t i o n , when you 
have 10 p e r c e n t of the peop l e a l r e a d y making a 
statement t h a t he s h o u l d be put t o death. 
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" I t p r e v e n t s -- by not b e i n g a b l e t o q u e s t i o n 
these a s s o r t e d j u r o r s , i t p r e v e n t s us from 
s u p p o r t i n g our motion f o r change of venue based upon 
the degree and s a t u r a t i o n of p r e j u d i c i a l p u b l i c i t y ; 
by not b e i n g a b l e t o e x p l o r e t h i s , [Luong] i s d e n i e d 
the e f f e c t i v e a s s i s t a n c e of c o u n s e l . [Luong] i s 
d e n i e d the o p p o r t u n i t y t o ensure a f a i r and 
i m p a r t i a l j u r y as p r o t e c t e d by the C o n s t i t u t i o n of 
Alabama and the U n i t e d S t a t e s . 

"Our second. 

" I t p r e v e n t s us from q u e s t i o n i n g t h e s e j u r o r s 
i n d i v i d u a l l y t o a s c e r t a i n t h e i r a t t i t u d e s . I t may 
or may not r i s e t o the l e v e l of a f i x e d o p i n i o n but 
i t would c e r t a i n l y i n t e r f e r e w i t h our a b i l i t y t o 
i n t e l l i g e n t l y e x e r c i s e our peremptory s t r i k e s 
because we don't know what k i n d of thoughts are i n 
t h e i r head, what they've seen or hear d or been 
exposed t o . " 

(R. 586-87.) The c i r c u i t c o u r t r u l e d t h a t t h e r e was no law 

r e q u i r i n g i n d i v i d u a l v o i r d i r e i n a c a p i t a l case, t h a t a 

l e n g t h y q u e s t i o n n a i r e had been completed by a l l the 

p r o s p e c t i v e j u r o r s , t h a t t he c i r c u i t c o u r t had asked the 

v e n i r e as a whole i f the members c o u l d put a s i d e what they had 

read or hear d about the case, and t h a t o n l y one person 

responded i n the n e g a t i v e t o t h a t q u e s t i o n . (R. 589.) 

The r e c o r d a l s o i n d i c a t e s t h a t d u r i n g v o i r d i r e 11 j u r o r s 

were q u e s t i o n e d i n d i v i d u a l l y because they s a i d d u r i n g v o i r 

d i r e t h a t they had made the comment t h a t Luong s h o u l d be 

sentenced t o death. Of these 11 j u r o r s , 7 s a i d t h a t , based on 
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the p r e t r i a l p u b l i c i t y s u r r o u n d i n g the case, they b e l i e v e d 

t h a t Luong s h o u l d be sentenced t o death. They were removed. 

One of these j u r o r s , T.F., made the f o l l o w i n g o b s e r v a t i o n 

about the p r e t r i a l p u b l i c i t y : 

" W e l l , j u s t p r e t t y much i n f o r m a t i o n o v e r l o a d from 
the media. Anytime you t u r n on the TV s e t or r e a d 
a paper, i t was always i n the paper. And r e a l l y 
p l a y e d up t o the h i l t , you know, and been s a t u r a t e d 
w i t h the f a c t s as we know them." 

(R. 896.) 

The r e c o r d f u r t h e r i n d i c a t e s t h a t a l l 12 of the j u r o r s 

who s e r v e d on Luong's j u r y answered on t h e i r j u r o r 

q u e s t i o n n a i r e s t h a t they had h e a r d or r e a d about the case; 7 

of the j u r o r s i n d i c a t e d t h a t they had heard Luong had 

c o n f e s s e d or t h a t he had p l e a d e d g u i l t y . (Suppl. R. 202, 267, 

520, 751, 850, 927, 960, 1136, 1147, 1718, 1773, and 1828.) 

However, none of the j u r o r s who s e r v e d on Luong's j u r y were 

q u e s t i o n e d i n d i v i d u a l l y c o n c e r n i n g t h e i r exposure t o p r e t r i a l 

p u b l i c i t y . 

In s u p p o r t of the motion f o r a change of venue, Luong 

a l s o p r e s e n t e d the r e s u l t s of a t e l e p h o n e p o l l t h a t had been 

conducted by Dr. Verne Kennedy, the p r e s i d e n t of Market 

Research I n s i g h t . The p o l l conducted i n January 2009 of 350 
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peop l e i n the M o b i l e area r e v e a l e d t h a t 84% of those p o l l e d 

had heard about the case, 44% had heard a g r e a t d e a l about the 

case, 71% had a p e r s o n a l o p i n i o n t h a t Luong was g u i l t y , and 

75% thought t h a t o t h e r p e o p l e viewed Luong as g u i l t y . (C.R. 

387-90.) 

At the c o n c l u s i o n of v o i r d i r e , the c i r c u i t c o u r t d e n i e d 

the motion f o r a change of venue a f t e r f i n d i n g t h a t the 

p u b l i c i t y s u r r o u n d i n g the case, a l t h o u g h e x t e n s i v e , was 

f a c t u a l and t h a t the v o i r d i r e e x a m i n a t i o n r e v e a l e d no a c t u a l 

p r e j u d i c e . (R. 915.) 

"In c o n n e c t i o n w i t h p r e t r i a l p u b l i c i t y , t h e r e 
are two s i t u a t i o n s which mandate a change of venue: 
1) when the accused has demonstrated ' a c t u a l 
p r e j u d i c e ' a g a i n s t him on the p a r t of the j u r o r s ; 2) 
when t h e r e i s 'presumed p r e j u d i c e ' r e s u l t i n g from 
community s a t u r a t i o n w i t h such p r e j u d i c i a l p r e t r i a l 
p u b l i c i t y t h a t no i m p a r t i a l j u r y can be s e l e c t e d . 
Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16 
L.Ed.2d 600 (1966); Rideau [v. L o u i s i a n a , 373 U.S. 
723, 83 S.Ct. 1417, 10 L.Ed.2d 663 (1963)]; E s t e s v.  
Texas, 381 U.S. 532, 85 S.Ct. 1628, 14 L.Ed.2d 543 
(1965); Ex p a r t e Grayson, 479 So. 2d 76, 80 ( A l a . ) , 
c e r t . d e n i e d , 474 U.S. 865, 106 S.Ct. 189, 88 
L.Ed.2d 157 (1985); Coleman v. Zant, 708 F.2d 541 
(11th C i r . 1983)." 

Hunt v. S t a t e , 642 So. 2d 999, 1042-43 ( A l a . Crim. App. 1993) . 
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A. Presumptive P r e j u d i c e 

Luong f i r s t argues t h a t the p r e t r i a l p u b l i c i t y i n t h i s 

case was so i n f l a m m a t o r y and p r e j u d i c i a l t h a t the presumed-

p r e j u d i c e s t a n d a r d w a r r a n t e d t h a t h i s case be moved t o another 

county f r e e from n e g a t i v e p u b l i c i t y . 

Many s t a t e and f e d e r a l c o u r t s have noted the r a r i t y of 

s i t u a t i o n s i n v o l v i n g the p r e s u m e d - p r e j u d i c e s t a n d a r d and those 

f a c t s i t u a t i o n s t h a t w a r r a n t such a f i n d i n g . " I n r a r e c a ses, 

the community i s so p r e d i s p o s e d t h a t p r e j u d i c e can be presumed 

and venue must be t r a n s f e r r e d as a matter of law. Sheppard v. 

Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16 L.Ed.2d 600 (1966); 

Rideau v. L o u i s i a n a , 373 U.S. 723, 83 S.Ct. 1417, 10 L.Ed.2d 

663 (1963)." Sanchez v. S t a t e , 142 P.3d 1134, 1139 (Wyo. 

2006). 

are "Cases i n which p r e j u d i c e i s presumed 
' r e l a t i v e l y r a r e and a r i s e out of the most extreme 
c i r c u m s t a n c e s . ' [ S t a t e v.] K o e d a t i c h , 112 N.J. [225] 
a t 269, 548 A.2d 939 [ ( 1 9 8 8 ) ] . ' P r e s u m p t i v e l y 
p r e j u d i c i a l p u b l i c i t y ' means a ' t o r r e n t of p u b l i c i t y 
t h a t c r e a t e s a c a r n i v a l - l i k e s e t t i n g ' or 'a b a r r a g e 
of i n f l a m m a t o r y r e p o r t i n g t h a t may but need not 
i n c l u d e a l l of the f o l l o w i n g : e v i d e n c e t h a t would be 
i n a d m i s s i b l e a t the t r i a l , e d i t o r i a l o p i n i o n s on 
g u i l t or innocence, and media pronouncements on the 
d e a t h - w o r t h i n e s s of a defendant.' [ S t a t e v.] H a r r i s , 
156 N.J. [122] a t 143, 147-48, 716 A.2d 458 
[ ( 1 9 9 8 ) ] . The e x i s t e n c e of such presumed p r e j u d i c e 
o b v i a t e s the need f o r c o n d u c t i n g v o i r d i r e . " 
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S t a t e v. N e l s o n , 173 N.J. 417, 475-76, 803 A.2d 1, 35-36 

(2002). 

" P r e - t r i a l p u b l i c i t y w i l l be presumed t o have 
been p r e j u d i c i a l i f the defendant i s a b l e t o prove 
t h a t the p u b l i c i t y was s e n s a t i o n a l , i n f l a m m a t o r y , 
and s l a n t e d toward c o n v i c t i o n , r a t h e r than f a c t u a l 
or o b j e c t i v e ; t h a t such p u b l i c i t y r e v e a l e d the 
defendant's p r i o r c r i m i n a l r e c o r d , i f any, or 
r e f e r r e d t o c o n f e s s i o n s , a d m i s s i o n s , or reenactments 
of the crime by the defendant; or i t was d e r i v e d 
from o f f i c i a l p o l i c e and p r o s e c u t o r i a l r e p o r t s . " 

Commonwealth v. Karenbauer, 552 Pa. 420, 434, 715 A.2d 1086, 

1092 (1998). 

"'Where media or o t h e r community r e a c t i o n t o a crime 
or a defendant engenders an atmosphere so h o s t i l e 
and p e r v a s i v e as t o p r e c l u d e a r a t i o n a l t r i a l 
p r o c e s s , a c o u r t r e v i e w i n g f o r c o n s t i t u t i o n a l e r r o r 
w i l l presume p r e j u d i c e t o the defendant w i t h o u t 
r e f e r e n c e t o an e x a m i n a t i o n of the a t t i t u d e s of 
those who s e r v e d as the defendant's j u r o r s . ' Rock  
v. Zimmerman, 959 F.2d 1237, 1252 (3d C i r . 1992). 
The community and media r e a c t i o n must have been so 
h o s t i l e and so p e r v a s i v e t h a t i t i s apparent even 
the most c a r e f u l v o i r d i r e p r o c e s s would be unable 
to a s s u r e an i m p a r t i a l j u r y . I d . " 

H e t z e l v. Lamas, 630 F.Supp. 2d 563, 570 (E.D. Pa 2009) . See 

a l s o S t a t e v. N a v a r r e t e , 221 Neb. 171, 173-74, 376 N.W.2d 8, 

10 (1985). 

Alabama c o u r t s have s t a t e d the f o l l o w i n g c o n c e r n i n g the 

pre s u m e d - p r e j u d i c e s t a n d a r d : 
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" ' P r e j u d i c e i s presumed from p r e t r i a l 
p u b l i c i t y when p r e t r i a l p u b l i c i t y i s  
s u f f i c i e n t l y p r e j u d i c i a l and i n f l a m m a t o r y  
and the p r e j u d i c i a l p r e t r i a l p u b l i c i t y  
s a t u r a t e d the community where the t r i a l s 
were h e l d . ' [Coleman v. Kemp,] 778 F.2d 
[1487] a t 1490 [ ( 1 1 t h C i r . 1985)] (emphasis 
added). See a l s o H o l l a d a y v. S t a t e , 549 So. 
2d 122, 125 ( A l a . Cr. App. 1988), a f f i r m e d , 
549 So. 2d 135 ( A l a . ) , c e r t . d e n i e d , 493 
U.S. 1012, 110 S.Ct. 575, 107 L.Ed.2d 569 
(1989). 

" I n d e t e r m i n i n g whether the 'presumed p r e j u d i c e ' 
s t a n d a r d e x i s t s the t r i a l c o u r t s h o u l d l o o k a t 'the 
t o t a l i t y of the s u r r o u n d i n g f a c t s . ' P a t t o n v.  
Yount, 467 U.S. 1025, 104 S.Ct. 2885, 81 L.Ed.2d 847 
(1984); Murphy v. F l o r i d a , 421 U.S. 794, 95 S.Ct. 
2031, 44 L.Ed.2d 589 (1975); I r v i n v. Dowd, 366 U.S. 
717, 81 S.Ct. 1639, 6 L.Ed.2d 751 (1961). The 
presum p t i v e p r e j u d i c e s t a n d a r d i s ' r a r e l y ' 
a p p l i c a b l e , and i s r e s e r v e d f o r o n l y 'extreme 
s i t u a t i o n s . ' Coleman v. Kemp, 778 F.2d a t 1537. 'In 
f a c t , our r e s e a r c h has uncovered o n l y a v e r y few ... 
cases i n which r e l i e f was g r a n t e d on the b a s i s of 
presumed p r e j u d i c e . ' Coleman v. Kemp, 778 F.2d a t 
1490. 

"Hunt had the burden of showing t h a t 
' p r e j u d i c i a l p r e t r i a l p u b l i c i t y ' s a t u r a t e d the 
community. Sheppard [v. Maxwell , 384 U.S. 333 
(1966)]. '[T]he burden p l a c e d upon the p e t i t i o n e r t o 
show t h a t p r e t r i a l p u b l i c i t y d e p r i v e d him of h i s 
r i g h t t o a f a i r t r i a l b e f o r e an i m p a r t i a l j u r y i s an 
e x t r e m e l y heavy one.' Coleman v. Kemp, 778 F.2d a t 
1537. ' P r e j u d i c i a l ' p u b l i c i t y u s u a l l y must c o n s i s t 
of much more than s t a t i n g the charge, and of 
re p o r t a g e of the p r e t r i a l and t r i a l p r o c e s s e s . 
' P u b l i c i t y ' and ' p r e j u d i c e ' are not the same t h i n g . 
Excess p u b l i c i t y does not a u t o m a t i c a l l y or 
n e c e s s a r i l y mean t h a t the p u b l i c i t y was 
p r e j u d i c i a l . " 
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Hunt v. S t a t e , 642 So. 2d 999, 1043 ( A l a . Crim. App. 1993). 

R e c e n t l y , the U n i t e d S t a t e s Supreme Court i n S k i l l i n g v. 

U n i t e d S t a t e s , U.S. , 130 S.Ct. 2896 (2010), r e v i s i t e d 

the p r o o f n e c e s s a r y t o s a t i s f y the p r e s u m e d - p r e j u d i c e s t a n d a r d 

i n r e g a r d t o a motion f o r a change of venue and s t a t e d : 

"'The t h e o r y of our [ t r i a l ] system i s t h a t the 
c o n c l u s i o n s t o be reached i n a case w i l l be i n d u c e d 
o n l y by e v i d e n c e and argument i n open c o u r t , and not 
by any o u t s i d e i n f l u e n c e , whether of p r i v a t e t a l k or 
p u b l i c p r i n t . ' P a t t e r s o n v. C o l o r a d o ex r e l .  
A t t o r n e y G e n e r a l of C o l o . , 205 U.S. 454, 462 (1907) 
( o p i n i o n f o r the Court by Holmes, J . ) . When does the 
p u b l i c i t y a t t e n d i n g conduct charged as c r i m i n a l dim 
p r o s p e c t s t h a t the t r i e r can judge a case, as due 
p r o c e s s r e q u i r e s , i m p a r t i a l l y , unswayed by o u t s i d e 
i n f l u e n c e ? Because most cases of consequence g a r n e r 
a t l e a s t some p r e t r i a l p u b l i c i t y , c o u r t s have 
c o n s i d e r e d t h i s q u e s t i o n i n d i v e r s e s e t t i n g s . We 
b e g i n our d i s c u s s i o n by a d d r e s s i n g the presumption 
of p r e j u d i c e from which the F i f t h C i r c u i t ' s a n a l y s i s 
i n S k i l l i n g ' s case proceeded. The f o u n d a t i o n 
p r e c e d e n t i s Rideau v. L o u i s i a n a , 373 U.S. 723 
(1963). 

" W i l b e r t Rideau robbed a bank i n a s m a l l 
L o u i s i a n a town, kidnaped t h r e e bank employees, and 
k i l l e d one of them. P o l i c e i n t e r r o g a t e d Rideau i n 
j a i l w i t h o u t c o u n s e l p r e s e n t and o b t a i n e d h i s 
c o n f e s s i o n . Without i n f o r m i n g Rideau, no l e s s 
s e e k i n g h i s consent, the p o l i c e f i l m e d the 
i n t e r r o g a t i o n . On t h r e e s e p a r a t e o c c a s i o n s s h o r t l y 
b e f o r e the t r i a l , a l o c a l t e l e v i s i o n s t a t i o n 
b r o a d c a s t the f i l m t o audiences r a n g i n g from 24,000 
t o 53,000 i n d i v i d u a l s . Rideau moved f o r a change of 
venue, a r g u i n g t h a t he c o u l d not r e c e i v e a f a i r 
t r i a l i n the p a r i s h where the crime o c c u r r e d , which 
had a p o p u l a t i o n of a p p r o x i m a t e l y 150,000 p e o p l e . 
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The t r i a l c o u r t d e n i e d the motion, and a j u r y 
e v e n t u a l l y c o n v i c t e d Rideau. The Supreme Court of 
L o u i s i a n a u p h e l d the c o n v i c t i o n . 

"We r e v e r s e d . 'What the people [ i n the 
community] saw on t h e i r t e l e v i s i o n s e t s , ' we 
observed, 'was Rideau, i n j a i l , f l a n k e d by the 
s h e r i f f and two s t a t e t r o o p e r s , a d m i t t i n g i n d e t a i l 
the commission of the robbery, k i d n a p p i n g , and 
murder.' I d . , a t 725. '[T]o the tens of thousands 
of p e o p l e who saw and heard i t , ' we e x p l a i n e d , the 
i n t e r r o g a t i o n ' i n a v e r y r e a l sense was Rideau's 
t r i a l — a t which he p l e a d e d g u i l t y . ' I d . , a t 726. 
We t h e r e f o r e ' d [ i d ] not h e s i t a t e t o h o l d , w i t h o u t 
p a u s i n g t o examine a p a r t i c u l a r i z e d t r a n s c r i p t of 
the v o i r d i r e , ' t h a t ' [ t ] h e kangaroo c o u r t 
p r o c e e d i n g s ' t r a i l i n g the t e l e v i s e d c o n f e s s i o n 
v i o l a t e d due p r o c e s s . I d . , a t 726-727. 

"We f o l l o w e d Rideau's l e a d i n two l a t e r cases i n 
which media coverage m a n i f e s t l y t a i n t e d a c r i m i n a l 
p r o s e c u t i o n . In E s t e s v. Texas, 381 U.S. 532, 538 
(1965) , e x t e n s i v e p u b l i c i t y b e f o r e t r i a l s w e l l e d 
i n t o e x c e s s i v e exposure d u r i n g p r e l i m i n a r y c o u r t 
p r o c e e d i n g s as r e p o r t e r s and t e l e v i s i o n crews 
o v e r r a n the courtroom and 'bombard[ed] ... the 
community w i t h the s i g h t s and sounds o f ' the 
p r e t r i a l h e a r i n g . The media's o v e r z e a l o u s r e p o r t i n g 
e f f o r t s , we observed, ' l e d t o c o n s i d e r a b l e 
d i s r u p t i o n ' and d e n i e d the ' j u d i c i a l s e r e n i t y and 
calm t o which [ B i l l i e S o l E s t e s ] was e n t i t l e d . ' 
I d . , a t 536. 

" S i m i l a r l y , i n Sheppard v. Maxwell, 384 U.S. 333 
(1966) , news r e p o r t e r s e x t e n s i v e l y c o v e r e d the s t o r y 
of Sam Sheppard, who was accused of b l u d g e o n i n g h i s 
pregnant w i f e t o death. '[B]edlam r e i g n e d a t the 
courthouse d u r i n g the t r i a l and newsmen took over 
p r a c t i c a l l y the e n t i r e courtroom,' t h r u s t i n g j u r o r s 
' i n t o the r o l e of c e l e b r i t i e s . ' I d . , a t 353, 355. 
P r e t r i a l media coverage, which we c h a r a c t e r i z e d as 
'months [of] v i r u l e n t p u b l i c i t y about Sheppard and 
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the murder,' d i d not alone deny due p r o c e s s , we 
noted. I d . , a t 354. But Sheppard's case i n v o l v e d 
more than heated r e p o r t i n g p r e t r i a l : We upset the 
murder c o n v i c t i o n because a ' c a r n i v a l atmosphere' 
pervaded the t r i a l , i d . , a t 358. 

"In each of the s e cases, we o v e r t u r n e d a 
' c o n v i c t i o n o b t a i n e d i n a t r i a l atmosphere t h a t 
[was] u t t e r l y c o r r u p t e d by p r e s s coverage'; our 
d e c i s i o n s , however, 'cannot be made t o s t a n d f o r the 
p r o p o s i t i o n t h a t j u r o r exposure t o ... news accounts 
of the crime ... alone p r e s u m p t i v e l y d e p r i v e s the 
defendant of due p r o c e s s . ' Murphy v. F l o r i d a , 421 
U.S. 794, 798-799 (1975). See a l s o , e.g., P a t t o n v.  
Yount, 467 U.S. 1025 (1984). Prominence does not 
n e c e s s a r i l y produce p r e j u d i c e , and j u r o r 
i m p a r t i a l i t y , we have r e i t e r a t e d , does not r e q u i r e 
i g n o r a n c e . I r v i n v. Dowd, 366 U.S. 717, 722 (1961) 
( J u r o r s are not r e q u i r e d t o be ' t o t a l l y i g n o r a n t of 
the f a c t s and i s s u e s i n v o l v e d ' ; ' s c a r c e l y any of 
those b e s t q u a l i f i e d t o s e r v e as j u r o r s w i l l not 
have formed some i m p r e s s i o n or o p i n i o n as t o the 
m e r i t s of the c a s e . ' ) ; Reynolds v. U n i t e d S t a t e s , 98 
U.S. 145, 155-156 (1879) ('[E]very case of p u b l i c 
i n t e r e s t i s almost, as a ma t t e r of n e c e s s i t y , 
brought t o the a t t e n t i o n of a l l the i n t e l l i g e n t 
p e o p l e i n the v i c i n i t y , and s c a r c e l y any one can be 
found among those b e s t f i t t e d f o r j u r o r s who has not 
read or hear d of i t , and who has not some i m p r e s s i o n 
or some o p i n i o n i n r e s p e c t t o i t s m e r i t s . ' ) . A 
presumption of p r e j u d i c e , our d e c i s i o n s i n d i c a t e , 
a t t e n d s o n l y the extreme case. 

" R e l y i n g on Rideau, E s t e s , and Sheppard, 
S k i l l i n g a s s e r t s t h a t we need not pause t o examine 
the s c r e e n i n g q u e s t i o n n a i r e s or the v o i r d i r e b e f o r e 
d e c l a r i n g h i s j u r y ' s v e r d i c t v o i d . We are not 
persuaded. Important d i f f e r e n c e s s e p a r a t e S k i l l i n g ' s 
p r o s e c u t i o n from those i n which we have presumed 
j u r o r p r e j u d i c e . 
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" F i r s t , we have emphasized i n p r i o r d e c i s i o n s 
the s i z e and c h a r a c t e r i s t i c s of the community i n 
which the crime o c c u r r e d . In Rideau, f o r example, we 
n oted t h a t the murder was committed i n a p a r i s h of 
o n l y 150,000 r e s i d e n t s . Houston, i n c o n t r a s t , i s the 
f o u r t h most populous c i t y i n the N a t i o n : At the time 
of S k i l l i n g ' s t r i a l , more than 4.5 m i l l i o n 
i n d i v i d u a l s e l i g i b l e f o r j u r y duty r e s i d e d i n the 
Houston a r e a . App. 627a. Given t h i s l a r g e , d i v e r s e 
p o o l of p o t e n t i a l j u r o r s , the s u g g e s t i o n t h a t 12 
i m p a r t i a l i n d i v i d u a l s c o u l d not be empaneled i s h a r d 
t o s u s t a i n . See Mu'Min v. V i r g i n i a , 500 U.S. 415, 
429 (1991) ( p o t e n t i a l f o r p r e j u d i c e m i t i g a t e d by the 
s i z e of the ' m e t r o p o l i t a n Washington [D.C.] 
s t a t i s t i c a l a r e a , which has a p o p u l a t i o n of over 3 
m i l l i o n , and i n which, u n f o r t u n a t e l y , hundreds of 
murders are committed each y e a r ' ) ; G e n t i l e v. S t a t e  
Bar of Nev., 501 U.S. 1030, 1044 (1991) ( p l u r a l i t y 
o p i n i o n ) (reduced l i k e l i h o o d of p r e j u d i c e where 
v e n i r e was drawn from a p o o l of over 600,000 
i n d i v i d u a l s ) . 

"Second, a l t h o u g h news s t o r i e s about S k i l l i n g 
were not k i n d , they c o n t a i n e d no c o n f e s s i o n or o t h e r 
b l a t a n t l y p r e j u d i c i a l i n f o r m a t i o n of the type 
r e a d e r s or v i e w e r s c o u l d not r e a s o n a b l y be e x p e c t e d 
t o shut from s i g h t . Rideau's d r a m a t i c a l l y s t a g e d 
a d m i s s i o n of g u i l t , f o r i n s t a n c e , was l i k e l y 
i m p r i n t e d i n d e l i b l y i n the mind of anyone who 
watched i t . Cf. P a r k e r v. Randolph, 442 U.S. 62, 72 
(1979) ( p l u r a l i t y o p i n i o n ) ('[T]he defendant's own 
c o n f e s s i o n [ i s ] p r o b a b l y the most p r o b a t i v e and 
damaging e v i d e n c e t h a t can be a d m i t t e d a g a i n s t him.' 
( i n t e r n a l q u o t a t i o n marks o m i t t e d ) ) . P r e t r i a l 
p u b l i c i t y about S k i l l i n g was l e s s memorable and 
p r e j u d i c i a l . No e v i d e n c e of the smoking-gun v a r i e t y 
i n v i t e d prejudgment of h i s c u l p a b i l i t y . See U n i t e d  
S t a t e s v. Chagra, 669 F.2d 241, 251-252, n. 11 
(C.A.5 1982) ('A j u r y may have d i f f i c u l t y i n 
d i s b e l i e v i n g or f o r g e t t i n g a defendant's o p i n i o n of 
h i s own g u i l t but have no d i f f i c u l t y i n r e j e c t i n g 
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the opinions of others because they may not be well-founded.'). 

" T h i r d , u n l i k e cases i n which t r i a l s w i f t l y 
f o l l o w e d a w i d e l y r e p o r t e d crime, e.g., Rideau, 373 
U.S., a t 724, over f o u r years e l a p s e d between 
Enron's b a n k r u p t c y and S k i l l i n g ' s t r i a l . A l t h o u g h 
r e p o r t e r s c o v e r e d E n r o n - r e l a t e d news throughout t h i s 
p e r i o d , the d e c i b e l l e v e l of media a t t e n t i o n 
d i m i n i s h e d somewhat i n the years f o l l o w i n g Enron's 
c o l l a p s e . See App. 700a; i d . , a t 785a; Yount, 467 
U.S., a t 1032, 1034. 

" F i n a l l y , and of prime s i g n i f i c a n c e , S k i l l i n g ' s 
j u r y a c q u i t t e d him of n i n e i n s i d e r - t r a d i n g c o u n t s . 
S i m i l a r l y , e a r l i e r i n s t i t u t e d E n r o n - r e l a t e d 
p r o s e c u t i o n s y i e l d e d no overwhelming v i c t o r y f o r the 
Government. In Rideau, E s t e s , and Sheppard, i n 
marked c o n t r a s t , the j u r y ' s v e r d i c t d i d not 
undermine i n any way the s u p p o s i t i o n of j u r o r b i a s . 
I t would be odd f o r an a p p e l l a t e c o u r t t o presume 
p r e j u d i c e i n a case i n which j u r o r s ' a c t i o n s run 
c o u n t e r t o t h a t p r e sumption. See, e.g., U n i t e d  
S t a t e s v. Arzola-Amaya, 867 F.2d 1504, 1514 (C.A.5 
1989) ('The j u r y ' s a b i l i t y t o d i s c e r n a f a i l u r e of 
p r o o f of g u i l t of some of the a l l e g e d crimes 
i n d i c a t e s a f a i r minded c o n s i d e r a t i o n of the i s s u e s 
and r e i n f o r c e s our b e l i e f and c o n c l u s i o n t h a t the 
media coverage d i d not l e a d t o the d e p r i v a t i o n of 
[the] r i g h t t o an i m p a r t i a l t r i a l . ' ) . " 

130 S.Ct. a t 2913-16. 

A c c o r d i n g l y , t h i s C o u r t w i l l examine: (1) the s i z e and 

c h a r a c t e r i s t i c s of the community where the crimes o c c u r r e d ; 

(2) the g e n e r a l c o n t e n t of the media coverage; (3) the t i m i n g 

of the media coverage i n r e l a t i o n t o the t r i a l ; and (4) the 

media i n t e r f e r e n c e w i t h the t r i a l or the v e r d i c t . See a l s o 
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U n i t e d S t a t e s v. D i e h l - A r m s t r o n g , 739 F. Supp. 2d 786 (W.D. 

Pa. 2010). 

(1) S i z e and C h a r a c t e r i s t i c s of the Community 

Luong was t r i e d i n M o b i l e County i n 2009. The U n i t e d 

S t a t e s Census Bureau r e p o r t e d t h a t the p o p u l a t i o n of M o b i l e 

County as r e p o r t e d i n the 2010 census was a p p r o x i m a t e l y 

412,000. 6 

"[T]he s m a l l e r the community, the more l i k e l y t h e r e w i l l 

be a need f o r a change of venue ... when a heinous crime i s 

committed." Nebraska P r e s s Ass'n v. S t u a r t , 427 U.S. 539, 

599-600 n. 22 (1976). "Given the s i z e of the community 

[600,000] from which any p o t e n t i a l j u r y v e n i r e would be drawn 

... o n l y the most damaging i n f o r m a t i o n c o u l d g i v e r i s e t o any 

l i k e l i h o o d of p r e j u d i c e . " G e n t i l e v. S t a t e Bar of Nevada, 501 

U.S. 1030, 1044 (1991). The s i z e of the community i s one 

f a c t o r when a s s e s s i n g the m e r i t s of a motion f o r a change of 

venue, though the f a c t t h a t a case i s b e i n g t r i e d i n a l a r g e r 

county does not a u t o m a t i c a l l y mean t h a t an i m p a r t i a l j u r y can 

6An a p p e l l a t e c o u r t may take j u d i c i a l n o t i c e of the 
p o p u l a t i o n of a g i v e n a r e a . See S t a t e v. Temple, 789 So. 2d 
639, 644 (La. Ct. App. 2001); S t a t e v. Cobb, 898 S.W.2d 124, 
127 (Mo. Ct. App. 1995). 
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be s e l e c t e d i n t h a t county. See Copeland v. S t a t e , 457 So. 2d 

1012 ( F l a . 1984) 

The M o b i l e P r e s s - R e g i s t e r i s the l o c a l newspaper i n 

M o b i l e County. Dewey E n g l i s h , the managing e d i t o r of the 

P r e s s - R e g i s t e r , s t a t e d t h a t the c i r c u l a t i o n of the P r e s s - 

R e g i s t e r i s over 219,000 or 53% of the a d u l t s i n the M o b i l e 

a r e a , t h a t on Sunday the c i r c u l a t i o n i n c r e a s e s t o 271,000 and 

t h a t d u r i n g an average week the P r e s s - R e g i s t e r i s re a d by 

a p p r o x i m a t e l y 335, 000 or 81% of a l l a d u l t s i n the M o b i l e a r e a . 

"A s e r i o u s case w i l l t e n d t o draw most of the p u b l i c ' s 

a t t e n t i o n i n any s i z e community ..." S t a t e v. G a l i n d o , 278 

Neb. 599, 641, 774 N.W.2d 190, 227 (2009). 

(2) G e n e r a l Content of Media Coverage 

I t i s u n c o n t e s t e d t h a t the media coverage c o n c e r n i n g t h i s 

case was e x t e n s i v e . Luong i n t r o d u c e d numerous a r t i c l e s t h a t 

had been p u b l i s h e d i n the P r e s s - R e g i s t e r . A r t i c l e s appeared 

e v e r y day from January 9, 2008, through January 24, 2008. On 

many days t h r e e or more a r t i c l e s appeared i n the same paper. 

A r t i c l e s were a l s o p u b l i s h e d on: January 27, 2008; Feb r u a r y 

3, 2008; February 11, 2008; February 26, 2008; March 1, 2008; 

A p r i l 2, 2008; May 28, 2008; August 9, 2008; October 15, 2008; 
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November 14, 2008; December 31, 2008, and d u r i n g v o i r d i r e 

e x a m i n a t i o n i n March 2009. 

Below are the d a t e s , t i t l e s , and b r i e f synopses of 

a r t i c l e s r e l a t e d t o the case t h a t appeared i n the P r e s s -

R e g i s t e r : 

January 9, 2008: "Dad Says He Threw 4 Tots O f f  
Dauphin I s l a n d B r i d g e . " R e p o r t e d t h a t Luong 
c o n f e s s e d t o t h r o w i n g h i s f o u r c h i l d r e n o f f the 
Dauphin I s l a n d B r i d g e , t h a t Luong had t o l d p o l i c e 
t h a t he had g i v e n h i s c h i l d r e n t o a woman, a s t o r y 
t h a t had proven f a l s e , t h a t Luong threw h i s c h i l d r e n 
o f f the b r i d g e i n an a c t of revenge a g a i n s t h i s 
w i f e , and t h a t l o c a l law-enforcement a g e n c i e s were 
c o n d u c t i n g an e x t e n s i v e s e a r c h f o r the b o d i e s . 

J a n u a r y 10, 2008: " R e l a t i v e s N o t i c e d a V i o l e n t  
Change." Repor t e d t h a t Luong was d e s c r i b e d as a 
"desperate c r a c k a d d i c t g i v e n t o bouts of v i o l e n t 
anger" and t h a t Luong h i t the c h i l d r e n " a l l the 
t i m e . " I t was a l s o r e p o r t e d t h a t i n response t o the 
t r a g e d y c o u n s e l i n g would be a v a i l a b l e t o those i n 
need and t h a t the M o b i l e community needed t o 
i n t e g r a t e the A s i a n community i n t o f a i t h - b a s e d and 
s o c i a l s e r v i c e s . 

January 10, 2008: "Desperate Search." R e p o r t e d t h a t 
Luong had c o n f e s s e d , t h a t the murders were committed 
i n an a c t of revenge a g a i n s t h i s w i f e , t h a t Luong 
had been a r r e s t e d i n M i s s i s s i p p i , t h a t Luong had a 
1997 c o n v i c t i o n f o r p o s s e s s i o n of c o c a i n e , t h a t 
Luong had been charged i n 2000 w i t h p o s s e s s i o n of 
c o c a i n e but the charges had been dropped, and t h a t 
Luong p l e a d e d g u i l t y t o a drug charge i n 1997 and 
was sentenced t o 3 y e a r s . 

January 10, 2008: "Search Comes Up Empty Wednesday." 
Gave a d e t a i l e d account of the m u l t i p l e s e a r c h 
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e f f o r t s t h a t were then under way t o l o c a t e the f o u r 
c h i l d r e n . 

January 10, 2008: " ' I Hope the Ba b i e s Are S t i l l 
A l i v e . ' " R e p o r t e d a c o n v e r s a t i o n w i t h a l o c a l A s i a n 
b u s i n e s s owner who s a i d t h a t Luong would come i n t o 
h i s b u s i n e s s and buy c i g a r e t t e s and t h a t he "was 
c r a z y . " The owner was a l s o quoted as s a y i n g t h a t 
"Luong ha[d] t r o u b l e w i t h wine, w i t h c o c a i n e " and 
t h a t Luong hung out w i t h "crackheads." 

January 10, 2008: " S i m i l a r Cases." Summarized 
o t h e r murder cases from 1989 th r o u g h 2007. 

January 11, 2008: "Community Says P r a y e r s f o r  
C h i l d r e n . " R e p o r t e d what the A s i a n community was 
s a y i n g about the murders. 

January 11, 2008: "Could F a m i l y Tragedy Have Been  
A v e r t e d ? " T h i s e d i t o r i a l s t a t e d , i n p a r t : " [ T ] h e r e 
i s e v i d e n c e t h a t Mr. Luong's t r o u b l e s were w e l l 
known i n the A s i a n - A m e r i c a n community around Bayou 
La B a t r e ; and t h e r e i s a r e p o r t of a r u n - i n w i t h law 
enforcement i n G e o r g i a . In b o t h the Bayou and i n 
G e o r g i a , s i g n a l s t h a t t h i s f a m i l y needed h e l p 
s e emingly were i g n o r e d . " A l s o d i s c u s s e d Luong's 
problems w i t h drugs, h i s c r i m i n a l r e c o r d , and a 
quote from a r e l a t i v e , "He h i t the k i d s a l l the 
time . I c o u l d see him g e t t i n g f e d up and t h r o w i n g 
the k i d s o f f a b r i d g e . " 

January 11, 2008: "Search Goes On." R e p o r t e d t h a t 
Luong r e c a n t e d h i s c o n f e s s i o n , t h a t he had a h i s t o r y 
of drug abuse, t h a t r e s i d e n t s who l i v e d near the 
s e a r c h a r e a were asked t o walk t h e i r p r o p e r t y f o r 
any s i g n s of the c h i l d r e n , t h a t v a r i o u s s e a r c h 
e f f o r t s where s t i l l underway, and t h a t the d i s t r i c t 
a t t o r n e y was quoted as s a y i n g , " T h i s i s as bad as i t 
ge t s I know we've never had a n y t h i n g l i k e 
t h i s . " 
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January 12, 2008: "Sonar May Help F i n d L o s t  
C h i l d r e n . " R e p o r t e d Luong's c o n f e s s i o n , t h a t Luong 
had r e c a n t e d h i s c o n f e s s i o n , and t h a t the 
a u t h o r i t i e s had been quoted as s a y i n g t h a t a l l the 
evi d e n c e p o i n t e d t o Luong's g u i l t . A l s o r e p o r t e d 
the t e c h n o l o g y t h a t was b e i n g used t o l o c a t e the 
b o d i e s . 

January 12, 2008: " E x p l a i n i n g E v i l . " R e p o r t e d t h a t 
Luong had c o n f e s s e d , t h a t Luong had r e c a n t e d h i s 
c o n f e s s i o n , and s a i d , "While Lam Luong r e c a n t e d t o 
h i s l awyer Thursday, M o b i l e ' s l e a d p r o s e c u t o r 
d i s c o u n t e d the statement and s a i d murder charges 
a g a i n s t Luong were w a r r a n t e d . " A l s o r e p o r t e d t h a t 
the deaths had a f f e c t e d the community as a whole. 

January 13, 2008: "Where Were the B i g Media i n South  
Alabama?" T h i s e d i t o r i a l s p e c u l a t e d as t o the 
reasons why the case had not g o t t e n n a t i o n a l media 
a t t e n t i o n . The author s a i d t h a t the reasons c o u l d 
have been t h a t the v i c t i m s were born t o p a r e n t s of 
A s i a n d e s c e n t , t h a t Luong i s a c r a c k a d d i c t , or t h a t 
the f a m i l y members who had asked f o r h e l p "spoke i n 
h e a v i l y a c c e n t e d E n g l i s h . " 

January 13, 2008: "Baby's Body Found." Repor t e d t h a t 
the body of the youngest c h i l d , Danny, had been 
d i s c o v e r e d i n the marshlands of south M o b i l e County 
and t h a t Luong had c o n f e s s e d and gave p o s s i b l e 
m otives f o r the murders. 

January 13, 2008: "Human Eyes, High-Tech T o o l s . " 
R e p o r t e d the f r u s t r a t i o n the s e a r c h teams were 
h a v i n g i n t r y i n g t o l o c a t e the v i c t i m s and the use 
of a s o p h i s t i c a t e d sonar system i n t h a t attempt. 

January 13, 2008: " R e v e l r y C o n t i n u e s on Dauphin  
I s l a n d . " T h i s a r t i c l e s t a t e d , i n p a r t : "Before the 
parade began, a p o l i c e c a r c r u i s e d the r o u t e , a s k i n g 
parade goers t o observe a moment of s i l e n c e f o r the 
f o u r c h i l d r e n of K i e u Phan. P o l i c e have s a i d her 
husband, Lam Luong, has c o n f e s s e d t o t h r o w i n g the 
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f o u r from the Dauphin I s l a n d B r i d g e . One of the 
b o d i e s was r e c o v e r e d Saturday. Many people hung 
t h e i r heads f o r a moment b e f o r e t u r n i n g t h e i r 
a t t e n t i o n back t o the p a r t y . " 

January 14, 2008: "Another Body Found; Two are S t i l l  
M i s s i n g . " R e p o r t e d t h a t the body of t h r e e - y e a r - o l d 
Ryan Phan was d i s c o v e r e d i n M i s s i s s i p p i , t h a t Luong 
had c o n f e s s e d t o the murders, t h a t Luong's lawyer 
s a i d t h a t Luong had been p r e s s u r e d by p o l i c e t o 
c o n f e s s , t h a t Luong's a t t o r n e y i n t e n d e d t o ask f o r 
an i n t e r p r e t e r , t h a t Luong had been c a l l i n g K i e u 
Phan from j a i l , and t h a t an account "Love f o r the 4" 
had been s e t up a t a l o c a l bank t o pay f o r the 
f u n e r a l arrangements. 

January 14, 2008: " L o c a l E x p e r t s Weigh i n on Why  
P a r e n t s K i l l . " T h i s a r t i c l e d i s c u s s e d the p o s s i b l e 
reasons why a p a r e n t would k i l l a c h i l d -- revenge 
or d e s p e r a t i o n -- and the s t a t i s t i c s on the number 
of p a r e n t s who k i l l t h e i r c h i l d r e n . The a r t i c l e 
s t a t e d , i n p a r t , "How c o u l d a man throw f o u r 
c h i l d r e n from the top of an 8 0 - f o o t b r i d g e ? I t ' s a 
q u e s t i o n t h a t has been h a u n t i n g p e o p l e i n the area 
s i n c e Lam Luong, a 3 7 - y e a r - o l d I r v i n g t o n man, t o l d 
p o l i c e he h u r l e d h i s c h i l d r e n , r a n g i n g i n age from 
4 months t o 3 y e a r s , i n t o the s w i f t waters beneath 
the Dauphin I s l a n d B r i d g e l a s t week. Luong 
c o n f e s s e d t o k i l l i n g the c h i l d r e n i n an attempt t o 
get back a t h i s w i f e , a s t o r y he l a t e r r e c a n t e d . " 

January 15, 2008: "Pray For T h i s Mother." Repor t e d 
t h a t everyone i n community was p r a y i n g f o r the 
mother, t h a t a c a n d l e l i g h t v i g i l was h e l d t o honor 
the c h i l d r e n , and what p o s s i b l e motives Luong c o u l d 
have had t o murder h i s c h i l d r e n . 

January 15, 2008: The "Sound O f f " s e c t i o n of the 
paper c o n t a i n e d a comment from a r e a d e r t h a t i t was 
no time t o have a Ma r d i Gras parade when the 
community was s t i l l l o o k i n g f o r the m i s s i n g 
c h i l d r e n . 
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January 15, 2008: " T h e i r C a l l . " R e p o r t e d the 
tel e p h o n e c a l l s t h a t Luong had been making t o h i s 
w i f e from the M o b i l e j a i l . 

J anuary 15, 2008: "Oddfellows Cemetery Donates  
Graves f o r C h i l d r e n . " R e p o r t e d t h a t a l o c a l 
cemetery had donated graves i n which the c h i l d r e n 
c o u l d be b u r i e d and a l s o had s e t a s i d e another p l o t 
f o r t h e i r mother. 

January 16, 2008: " T h i r d C h i l d ' s Body Found." 
Report e d t h a t the t h i r d c h i l d ' s body had been found, 
t h a t Luong had been p r e s s u r e d t o make a c o n f e s s i o n , 
t h a t c o u n s e l had r e q u e s t e d t o h i r e an i n t e r p r e t e r , 
t h a t the d i s t r i c t a t t o r n e y had o b j e c t e d , a r g u i n g 
t h a t Luong u n d e r s t o o d and spoke E n g l i s h , and t h a t 
Luong wore a b u l l e t p r o o f v e s t a t the h e a r i n g on the 
i s s u e of the i n t e r p r e t e r . 

January 16, 2008: "Bayou R e s i d e n t s Mourn f o r  
C h i l d r e n . " D e t a i l e d the v a r i o u s temporary 
memorials t h a t had been e r e c t e d i n memory of the 
f o u r c h i l d v i c t i m s . 

January 17, 2008: "Rain D i s r u p t s Search f o r G i r l . " 
R e p o r t e d the s e a r c h e f f o r t s t h a t had been made t o 
f i n d the f o u r t h c h i l d and the d i f f i c u l t i e s the 
a u t h o r i t i e s had encountered. 

on 
o t h e r s 

January 18, 2008: "Bayou Tragedy Takes Ba c k s e a t  
N a t i o n a l News." Re p o r t e d t h a t " [ l ] i k e many o t h 
i n the M o b i l e a r e a , Don M i d d l e t o n has found h i m s e l f 
consumed by the t r a g e d y of the f o u r young c h i l d r e n 
who p o l i c e say were thrown t o t h e i r deaths from the 
h i g h e s t p o i n t of the Dauphin I s l a n d b r i d g e . He s a i d 
he had watched, l i s t e n e d t o and re a d e v e r y r e p o r t he 
found about the t r a g e d y -- and he i s upset t h a t the 
s t o r y s eemingly has taken a b a c k s e a t t o o t h e r news 
events and c r i m i n a l cases i n n a t i o n a l media 
coverage." A l s o noted t h a t e v e r y time a body had 
been d i s c o v e r e d the l o c a l t e l e v i s i o n s t a t i o n s would 
break i n t o normal programming. 
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January 18, 2008: "Search t o Continue f o r L a s t  
M i s s i n g C h i l d . " R e p o r t e d t h a t over 150 v o l u n t e e r s 
had been h e l p i n g w i t h the s e a r c h t o l o c a t e the l a s t 
c h i l d ' s body, t h a t Luong had c o n f e s s e d , and t h a t 
Luong was a d d i c t e d t o c r a c k c o c a i n e . 

January 18, 2008: In the " L e t t e r s t o the E d i t o r " 
s e c t i o n a r e s i d e n t d i s a g r e e d w i t h the o b s e r v a t i o n s 
made by a d o c t o r i n an e a r l i e r p u b l i s h e d s t o r y about 
why p a r e n t s k i l l . She ended the l e t t e r by s t a t i n g , 
" I would, however, s t r o n g l y d i s a g r e e t h a t Mr. Lam 
Luong had no o t h e r way out but t o k i l l h i s c h i l d r e n . 
T h i s i s a v e r y , v e r y sad s t o r y . " 

January 19, 2008: "Search t o Continue Today f o r L a s t  
C h i l d . " R e p o r t e d the problems e n c o u n t e r e d i n 
s e c u r i n g a body i n the water i n c o l d temperatures 
because the body o f t e n s t a y s under water. A l s o 
r e p o r t e d t h a t Luong had c o n f e s s e d t h a t he threw the 
c h i l d r e n o f f the b r i d g e i n an a c t of revenge a g a i n s t 
h i s w i f e . 

January 19, 2008: " S t o r i e s of 4 L i t t l e L i v e s . " Gave 
a d e t a i l e d b i o g r a p h y of each of the f o u r v i c t i m s . 

January 19, 2008: In the " L e t t e r s t o the E d i t o r " 
s e c t i o n a M o b i l e County r e s i d e n t wrote: " A f t e r 
r e a d i n g a ... January 13 column ('Where are the b i g 
media i n South Alabama?') c o n c e r n i n g the r e c e n t 
murders of f o u r l o c a l c h i l d r e n , a l l e g e d l y by t h e i r 
f a t h e r , I f e l t an overwhelming sense of dismay. 
I n s t e a d of a s k i n g why the n a t i o n a l news media i s not 
' a l l over the scene,' as w i t h Andrea Yates i n 
Houston and the d i s a p p e a r a n c e of N a t a l e e Holloway, 
s h o u l d n ' t we ask why such coverage i s d e s i r a b l e or 
a c c e p t a b l e i n any t r a g e d y ? ... Lam Luong, the 
c h i l d r e n ' s f a t h e r , has been quoted as w a n t i n g t o 
become famous f o r t h i s h o r r i b l e deed. I s n ' t h i s 
w i s h b e i n g f u l f i l l e d each time t h i s s t o r y i s 
r e p e a t e d and s e n s a t i o n a l i z e d ? Has 24-hour 'news' 
coverage caused such a demand f o r s t o r i e s t o f i l l 
t h a t v a s t time t h a t i t has c r e a t e d a hungry monster 
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whose a p p e t i t e can never be s a t i s f i e d ? Are we 
becoming so i n s e n s i t i v e by the c o n s t a n t bombardment 
w i t h heinous a c t s committed by u n s t a b l e human b e i n g s 
t h a t a n o t her's t r a g e d y becomes our e n t e r t a i n m e n t ? " 

January 20, 2008: " H e r o i c Search E f f o r t . " R e p o r t e d 
a g a i n the problems e n c o u n t e r e d i n the s e a r c h 
e f f o r t s . 

January 20, 2008: " I n our Anger, L e t ' s Remember the  
Bottom L i n e . " T h i s e d i t o r i a l d i s c u s s e d the 
community's outrage a g a i n s t Luong and s t a t e d , i n 
p a r t : 

" C o n s i d e r t h i s c a l l the o t h e r day. 
'That guy t h a t threw them k i d s from the 
b r i d g e . ... Someone ought t o break him out 
of j a i l and take him and s t i c k him out on 
a f i r e ant h i l l and l e t the ants eat him 
j u s t t o e n j o y [ h i s ] screams. I t e l l you, 
anybody who does t h a t t o a k i d , e s p e c i a l l y 
t h e i r own k i d s , d e s e r v e s t o be dead 
i m m e d i a t e l y . ' 

" T h i s i s not an i s o l a t e d s e n t i m e n t i n 
the M o b i l e community about Lam Luong, who 
i s accused of murdering h i s f o u r young 
c h i l d r e n . In a d d i t i o n t o c a l l i n g the 
P r e s s - R e g i s t e r ' s 'Sound O f f , ' p e o p l e have 
f l o o d e d l o c a l TV s t a t i o n s ' b l o g s t o e x p r e s s 
the same s o r t of f e e l i n g s . 

"They want Luong t o d i e , and t h e y are 
not p a r t i c u l a r l y w o r r i e d about h i s r i g h t t o 
a f a i r t r i a l . E s p e c i a l l y , t h e y are not 
concerned about h i s c o n s t i t u t i o n a l 
p r o t e c t i o n from c r u e l and u n u s u a l 
punishment. 

"'A c r u e l father(who) drowned h i s f o u r 
b e a u t i f u l c h i l d r e n s h o u l d have the same 
t h i n g done t o him,' another c a l l e r 
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i n s i s t e d . 'Shackle h i s f e e t and put some 
weight on him and throw him o v e r b o a r d and 
l e t him drown w i t h h i s c h i l d r e n . ' " 

T h i s a r t i c l e ended by s t a t i n g t h a t Luong was 
e n t i t l e d t o h i s day i n c o u r t . 

January 20, 2008: "Who Is ... Lam Luong?" Repor t e d 
t h a t Luong had p r e v i o u s l y t u r n e d h i m s e l f i n t o p o l i c e 
f o r b u y i n g i l l e g a l drugs, t h a t Luong had p r i o r 
a r r e s t s f o r d r u g - r e l a t e d o f f e n s e s , and t h a t Luong's 
p a s t b e f o r e he came t o the U n i t e d S t a t e s was a 
mystery. 

January 20, 2008: " S m a l l Crews Search i n C o l d  
Weather f o r Remaining M i s s i n g C h i l d ' s Body." 
Report e d the problems t h a t s e a r c h e r s were 
e n c o u n t e r i n g i n t r y i n g t o l o c a t e the body of the 
f o u r t h c h i l d . 

January 21, 2008: "Sound O f f " column r e p o r t e d t h a t 
one rea d e r had s a i d , "Enough of Lam Lung." 

January 21, 2008: " T i m e l i n e : Two T r a g i c Weeks." 
Reporte d a day-by-day account of the two weeks a f t e r 
January 7, 2008. 

January 21, 2008: "Body B e l i e v e d t o be F o u r t h C h i l d  
Found." Repor t e d t h a t the body of the f o u r t h c h i l d 
had been found and the e x t e n s i v e e f f o r t s t h a t had 
been made t o l o c a t e the body. 

January 22, 2008: "Autopsy of G i r l ' s Body Set Today  
i n L o u i s i a n a . " R e p o r t e d t h a t an autopsy would be 
conducted on the c h i l d ' s body a f t e r she had been 
found i n the M i s s i s s i p p i R i v e r and t h a t Luong had 
c o n f e s s e d t o murdering h i s f o u r c h i l d r e n and gave a 
s y n o p s i s of where the o t h e r t h r e e c h i l d r e n ' s b o d i e s 
had been found. 

January 22, 2008: "Sound O f f " column c o n t a i n e d a 
quote: "How apt t h a t [a r e p o r t e r ] would quote such 
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a n e g a t i v e c a l l e r t o Sound O f f . When she and o t h e r 
s e l f - r i g h t e o u s people get through, and the l e g a l 
p r o c e s s i s p l a y e d out, Lam Luong w i l l be p o r t r a y e d 
as a v i c t i m . In a sense, he i s , but of h i s own 
making. I wonder i f they r e a d about each i n d i v i d u a l 
c h i d and t h e i r own l i t t l e p e r s o n a l i t i e s . Give us 
the r i g h t t o our o p i n i o n s and o u t r a g e . " 

January 23, 2008: "Body ID'd as Hannah Luong." 
Report e d t h a t the c h i l d ' s body d i s c o v e r e d i n the 
M i s s i s s i p p i R i v e r was Hannah's body. 

January 24, 2008: " F a m i l y t o Hold Memorial f o r Four  
C h i l d r e n . " I n v i t e d the p u b l i c t o a memorial s e r v i c e 
t o be h e l d f o r the f o u r v i c t i m s and t o a g r a v e s i d e 
s e r v i c e f o r the v i c t i m s , and r e p o r t e d t h a t K i e u ' s 
f a m i l y would h o s t an a p p r e c i a t i o n d i n n e r f o r the 
i n d i v i d u a l s who had h e l p e d i n the s e a r c h f o r the 
c h i l d r e n . 

January 27, 2008: " H e a r t b r e a k i n g F i n a l F a r e w e l l . " 
R e p o r t e d t h a t 600 peop l e had a t t e n d e d the memorial 
s e r v i c e f o r the c h i l d r e n . The a r t i c l e s a i d , i n p a r t : 
"Cards, l e t t e r s , drawings, song l y r i c s and a q u i l t 
hung a l o n g one w a l l of the community c e n t e r , an 
o u t p o u r i n g of su p p o r t from Bayou La B a t r e and a c r o s s 
the n a t i o n . " 

January 29, 2008: "Sound O f f " c o n t a i n e d the 
f o l l o w i n g quote: "There was a c a l l e r Sunday who s a i d 
Lam Luong s h o u l d get l i f e i n p r i s o n and h a r d l a b o r . 
I suppose they t h i n k t h a t John Wayne Gacy, Timothy 
McVeigh, and Ted Bundy should've g o t t e n the e x a c t 
same t h i n g -- j u s t h a r d l a b o r . Those p e o p l e were 
monsters. They de s e r v e d t o d i e , and t h i s man who 
k i l l e d h i s c h i l d r e n deserves the same t h i n g . He 
s h o u l d have t o watch. "They should've taken Lam 
Luong t o the scene each time they found one of those 
l i t t l e a n g e l s or a t l e a s t f i l m e d i t and made him 
watch i t over and over and over a g a i n , even i f they 
had t o f o r c e f u l l y h o l d h i s eyes open." 
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January 30, 2008: "Sound O f f " column had the 
f o l l o w i n g quote: " L e t h a l i n j e c t i o n s are on h o l d , so 
what are the y g o i n g t o do w i t h Luong?" 

Febr u a r y 3, 2008: " F a m i l y Saw Dad Changed by Drugs." 
Re p o r t e d how Luong's f a m i l y saw h i s d e c l i n e as a 
r e s u l t of drug abuse. 

Fe b r u a r y 11, 2008: "Crack P e r s i s t s i n the Bayou." 
Reported, " D e s p i t e p o l i c e sweeps, some s t r u g g l i n g 
areas of south M o b i l e County c o n t i n u e t o be ravaged 
by the r o c k s , as e v i d e n c e d by the charges a g a i n s t 
Lam Luong." 

Febr u a r y 11, 2008: " V o l u n t e e r s on a M i s s i o n . " 
R e p o r t e d the M o b i l e County S h e r i f f ' s F l o t i l l a 
e f f o r t s t o rescue drowning v i c t i m s and i n d i v i d u a l s 
who had been r e p o r t e d m i s s i n g and the e f f o r t s they 
had made t o r e c o v e r the b o d i e s of the f o u r c h i l d r e n . 

F e b r u a r y 12, 2008: "Commission Giv e s F l o t i l l a a 
Boost. " R e p o r t e d t h a t the M o b i l e County S h e r i f f ' s 
F l o t i l l a had h e l p e d i n the s e a r c h f o r the f o u r 
c h i l d r e n . 

F e b r u a r y 26, 2008: "Grand J u r y I n d i c t s Luong." 
Report e d t h a t Luong had been i n d i c t e d f o r f i v e 
counts of c a p i t a l murder and gave a s y n o p s i s of the 
case. 

March 1, 2008: "A Journey of L i v i n g , Doing." 
R e p o r t e d a l o c a l p a s t o r ' s e f f o r t s t o h e l p K i e u a f t e r 
her c h i l d r e n were k i l l e d . 

March 2, 2008: " F u n d r a i s e r f o r Four A n g e l s . " 
R e p o r t e d t h a t a l o c a l s c h o o l had r a i s e d money f o r 
K i e u . 

March 5, 2008: " F u n d r a i s e r f o r Four A n g e l s . " A g a i n 
r e p o r t e d t h a t a l o c a l s c h o o l had r a i s e d money f o r 
K i e u . 
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A p r i l 2, 2008: "Lam Luong A r r a i g n e d on Murder  
Charges." R e p o r t e d t h a t Luong had been a r r a i g n e d 
f o r f i v e charges of c a p i t a l murder. "A mental 
e v a l u a t i o n of the a l l e g e d l y c r a c k - a d d i c t e d Luong 
c o u l d p l a y a major r o l e i n h i s de f e n s e . " A l s o 
r e p o r t e d the " [ o ] f f i c i a l s a l s o agreed t h a t e f f o r t s 
t o move the t r i a l venue from M o b i l e — i n l i g h t of 
the p u b l i c ' s sympathy and outrage over the case -
w i l l be made. G r a d d i c k t o l d the c o u r t Tuesday he 
b e l i e v e d t h a t by the time the t r i a l r o l l s around, a 
f a i r j u r y c o u l d be found i n M o b i l e County, 
unencumbered by the wrenching news t h a t f l o w e d from 
the G u l f Coast i n January." 

May 28, 2008: "Memorial f o r the Ages." Repor t e d 
t h a t a permanent g r a n i t e memorial had been e r e c t e d 
i n M a r i t i m e Park i n Bayou La B a t r e i n memory of the 
f o u r c h i l d r e n . 

August 9, 2008: "Lam Luong's Murder T r i a l Coming up  
i n 7 Months." Judge G r a d d i c k was quoted a s a y i n g 
t h a t i f a group of f a i r j u r o r s c o u l d not be s e c u r e d 
i n M o b i l e County the case would be moved. The 
a r t i c l e a l s o s a i d : "The judge s a i d e v e r y t h i n g would 
be done t o see t h a t , d e s p i t e the p u b l i c i t y and 
emotions the c h i l d r e n ' s deaths caused i n M o b i l e , 
Luong would r e c e i v e an impeccable t r i a l . " 

October 15, 2008: "Defense Seeking Funding f o r 
T r i p . " R e p o r t e d t h a t Luong's a t t o r n e y s were s e e k i n g 
funds t o t r a v e l t o Vietnam t o i n v e s t i g a t e Luong's 
c h i l d h o o d . 

October 19, 2008: "Sound O f f " s e c t i o n of the paper 
quoted a M o b i l e r e s i d e n t as s a y i n g : "Why can't the 
defense l a w y e r s f o r Lam Luong pay f o r t h i s man's 
f a m i l y t o come over here from Vietnam? The o n l y 
reason t h e y want t o send someone over t h e r e i s so 
they can sock i t t o us t a x p a y e r s . " 

November 14, 2 008: " F a t h e r R e c o n s i d e r s G u i l t y P l e a ,  
E x e c u t i o n Wish." R e p o r t e d t h a t Luong had i n d i c a t e d 
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t h a t he wished t o be executed, t h a t he had 
r e c o n s i d e r e d , and t h a t a p s y c h o l o g i c a l e v a l u a t i o n 
r e v e a l e d t h a t he w ished t o p l e a d g u i l t y . A l s o 
r e p o r t e d t h a t "[w]hen [Luong] e n t e r e d from a h o l d i n g 
c e l l b e h i n d G r a d d i c k ' s bench, f i v e c o r r e c t i o n s 
o f f i c e r s f o l l o w e d him. A l t o g e t h e r , n e a r l y a dozen 
u n i f o r m e d o f f i c e r s s t o o d a t v a r i o u s p o s t s around the 
courtroom, as much t o p r o t e c t Luong as t o guard 
him." 

December 31, 2008: "Top 10 L o c a l S t o r i e s of t h i s 
Year." R e p o r t e d t h a t the P r e s s - R e g i s t e r s t a f f had 
v o t e d Luong's s t o r y the top s t o r y of the y e a r . 

Most of the a r t i c l e s c i t e d above appeared on the f r o n t 

page of the P r e s s - R e g i s t e r and were o f t e n accompanied by 

photographs of the f o u r c h i l d r e n , photographs of the r e c o v e r y 

e f f o r t s , and photographs of i n d i v i d u a l s mourning the l o s s of 

the f o u r v i c t i m s . I t was r e p o r t e d on numerous o c c a s i o n s t h a t 

Luong had been d e s c r i b e d by the l o c a l community as a c r a c k 

a d d i c t , t h a t the motive f o r the murders was revenge, t h a t 

Luong had a c r i m i n a l h i s t o r y , t h a t Luong had been i n t r o u b l e 

w i t h the law i n G e o r g i a and M i s s i s s i p p i , t h a t Luong had been 

a r r e s t e d i n G e o r g i a f o r p o s s e s s i n g c r a c k c o c a i n e , t h a t Luong 

had p l e a d e d g u i l t y i n 1997 t o p o s s e s s i n g c o c a i n e i n the S t a t e 

of M i s s i s s i p p i , t h a t Luong had had another drug charge i n 2000 

but t h a t charge was dropped, t h a t Luong's drug problem and h i s 

b e h a v i o r were g e t t i n g worse, and t h a t Luong had s a i d t h a t he 
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wanted h i s case t o be more famous than V i r g i n i a Tech or 

September 11, 2001. 7 

There were a r t i c l e s d e s c r i b i n g the impact of the crime on 

the community and the community's e f f o r t s t o come t o terms 

w i t h the r a m i f i c a t i o n s of Luong's a c t i o n s . There was 

e x t e n s i v e p u b l i c i t y c o n c e r n i n g the community's i n v o l v e m e n t i n 

the case and the r e c o v e r y e f f o r t s the community had undertaken 

to f i n d the b o d i e s of the f o u r c h i l d r e n . At one p o i n t over 

150 p e o p l e , m o s t l y v o l u n t e e r s , h e l p e d w i t h the r e c o v e r y 

e f f o r t s , and the newspaper asked a l l owners of p r o p e r t y near 

the water t o walk t h e i r p r o p e r t i e s . A l o c a l cemetery donated 

the p l o t s f o r the c h i l d r e n t o be b u r i e d and s e t a s i d e a p l o t 

f o r the c h i l d r e n ' s mother. A l o c a l s c h o o l r a i s e d money f o r 

the mother. A permanent memorial was e r e c t e d a t M a r i t i m e Park 

i n Bayou La B a t r e t o honor the c h i l d r e n . The community was 

i n v i t e d t o the g r a v e s i d e s e r v i c e f o r the c h i l d r e n , the f a m i l y 

of the v i c t i m s h o s t e d an a p p r e c i a t i o n d i n n e r f o r the 

v o l u n t e e r s who had s e a r c h e d f o r the c h i l d r e n ' s b o d i e s , and a 

7On A p r i l 16, 2007, 33 p e o p l e , i n c l u d i n g the gunmen, were 
k i l l e d on the campus of V i r g i n i a Tech. On September 11, 2001, 
commercial a i r l i n e s h i j a c k e d by t e r r o r i s t s c r a s h e d i n t o The 
World Trade Center i n New York C i t y , The Pentagon, and a f i e l d 
i n P e n n s y l v a n i a , r e s u l t i n g i n the l o s s of thousands of l i v e s . 
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moment of s i l e n c e was observed a t a Ma r d i Gras parade t o honor 

the c h i l d r e n . I n d i v i d u a l s i n d i c a t e d how consumed the M o b i l e 

community had become w i t h the t r a g e d y and the anger and 

outrage t h a t the community f e l t toward Luong. 

Luong's case a l s o r e c e i v e d e x t e n s i v e l o c a l t e l e v i s i o n 

coverage. Bob Cashen, news d i r e c t o r f o r l o c a l FOX a f f i l i a t e 

WALA-TV, Channel 10, s t a t e d t h a t h i s s t a t i o n a i r e d 143 news 

segments r e l a t e d t o the murders. C h r i s t i a n S t a p l e t o n , the 

c u s t o d i a n of r e c o r d s f o r l o c a l CBS a f f i l i a t e WKRG, Channel 5, 

s t a t e d t h a t 442 s t o r i e s had been a i r e d c o n c e r n i n g the case 

from January 2008 through January 2009. (C.R. 844.) Wes 

F i n l e y , news d i r e c t o r f o r l o c a l NBC a f f i l i a t e WPMI, Channel 

15, f u r n i s h e d a l i s t o f 93 s t o r i e s t h a t had been a i r e d about 

the case. WKRG a l s o h o s t e d an o n l i n e forum c o n c e r n i n g the 

murders e n t i t l e d " C h i l d r e n Thrown from the B r i d g e . " One t o p i c 

i n t h i s forum e n t i t l e d "How Should the Baby K i l l e r be D e a l t 

W i t h " was viewed over 16,000 t i m e s . 

"'[A] presumption of p r e j u d i c e ... r e q u i r e s the 
presence of e x c e p t i o n a l c i r c u m s t a n c e s , ' e.g., 
whether the p u b l i c i t y c o n s i s t e d of s e n s a t i o n a l , 
i n f l a m m a t o r y , and s l a n t e d a r t i c l e s demanding 
c o n v i c t i o n ; whether i t r e v e a l e d the e x i s t e n c e of the 
defendant's p r i o r c r i m i n a l r e c o r d ; whether i t 
r e f e r r e d t o the defendant's c o n f e s s i o n s or 
adm i s s i o n s of the crime; and whether i t i s the 
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p r o d u c t of p o l i c e or p r o s e c u t o r i a l r e p o r t s . 
[Commonwealth v. Casper, 481 Pa. 143], 392 A.2d a t 
292 [ ( 1 9 7 8 ) ] ( c i t a t i o n s o m i t t e d ) . 'Should any of the 
above elements be found, the next s t e p of the 
i n q u i r y i s t o determine whether such p u b l i c i t y has 
been so e x t e n s i v e , so s u s t a i n e d and so p e r v a s i v e 
t h a t the community must be deemed t o have been 
s a t u r a t e d w i t h i t . ' I d . " 

Commonwealth v. Young, 561 Pa. 34, 66, 748 A.2d 166, 183 

(1999). "The Court has c o n s i d e r e d whether the a s s o c i a t e d 

media coverage has i n c l u d e d a ' c o n f e s s i o n or o t h e r b l a t a n t l y 

p r e j u d i c i a l i n f o r m a t i o n of the type r e a d e r s or v i e w e r s c o u l d 

not r e a s o n a b l y be e x p e c t e d t o shut from s i g h t . ' " P r i c e v. 

A l l e n , 679 F.3d 1315, 1321 (11th C i r . 2012). 

"[T]he p e r t i n e n t q u e s t i o n i n d e t e r m i n i n g whether 
p u b l i c i t y i s ' i nflammatory' i s not s i m p l y whether 
the media r e p o r t s c o n t a i n ' e d i t o r i a l i z i n g , ' whether 
t h e y were ' c a l c u l a t e d ' t o a c h i e v e a s i n i s t e r 
purpose, or whether they r e p o r t ' f a c t u a l ' 
i n f o r m a t i o n . A l t h o u g h these are r e l e v a n t f a c t o r s , 
the focus must be on the p u b l i c i t y ' s l i k e l y e f f e c t 
on the j u r y p o o l . Thus, we t a k e t h i s o p p o r t u n i t y t o 
c l a r i f y the meaning of 'inflammatory' p u b l i c i t y f o r 
purposes of the p r e t r i a l - p u b l i c i t y t e s t . 
'Inflammatory' p u b l i c i t y i s p u b l i c i t y which, by i t s 
n a t u r e , has the tendency t o s t i r up i n the community 
p e r v a s i v e and s t r o n g p a s s i o n s of anger, h a t r e d , 
i n d i g n a t i o n , r e v u l s i o n , and upset such t h a t t h e r e 
are r e a s o n a b l e grounds t o b e l i e v e t h a t j u r o r s chosen 
from t h i s community c o u l d not determine the 
defendant's g u i l t or innocence i n a f a i r and 
u n b i a s e d manner and based s o l e l y upon the e v i d e n c e 
a d m i t t e d a t t r i a l . " 

43 



CR-08-1219 

S t a t e v. D e v l i n , 349 Mont. 67, 75-76, 201 P.3d 791, 797 

(2009). 

A l t h o u g h a g r e a t d e a l of the media coverage of the crimes 

was f a c t u a l i n n a t u r e , a g r e a t d e a l was a l s o i n f l a m m a t o r y and 

c o n s i s t e d of p e r s o n a l a t t a c k s a g a i n s t Luong and comments 

c o n c e r n i n g what Luong's punishment s h o u l d be. Based on the 

media coverage, i t would appear t h a t Luong was t r i e d and 

c o n v i c t e d b e f o r e h i s t r i a l . 

(3) Timing of the Media Coverage 

The m a j o r i t y of the media coverage o c c u r r e d i n January 

2008 d u r i n g the f i r s t month a f t e r the murders. Numerous 

a r t i c l e s were a l s o p u b l i s h e d i n November and December 2008 and 

d u r i n g the v o i r d i r e p r o c e e d i n g s i n March 2009. 

"Alabama c o u r t s have h e l d t h a t the passage of time i s a 

f a c t o r t h a t can b r i n g o b j e c t i v i t y t o a case i n which the 

p r e t r i a l p u b l i c i t y has been e x t e n s i v e . " Ex p a r t e T r a v i s , 776 

So. 2d 874, 878 ( A l a . 2000). However, the "proper manner f o r 

a s c e r t a i n i n g whether adverse p u b l i c i t y may have b i a s e d the 

p r o s p e c t i v e j u r o r s i s t h r o u g h the v o i r d i r e e x a m i n a t i o n . " 

Anderson v. S t a t e , 362 So. 2d 1296, 1299 ( A l a . Crim. App. 
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1978). No e x t e n s i v e v o i r d i r e e x a m i n a t i o n was conducted on 

the i s s u e of p r e t r i a l p u b l i c i t y . 

U n l i k e the j u r y i n S k i l l i n g , the j u r y i n t h i s case d i d 

not a c q u i t Luong of any charge; i n s t e a d , the j u r y c o n v i c t e d 

Luong of a l l f i v e counts of c a p i t a l murder as charged i n the 

i n d i c t m e n t . 

(4) Media I n t e r f e r e n c e 

B e f o r e Luong's t r i a l began the c i r c u i t c o u r t i n d i c a t e d 

t h a t i t had been approached by media o u t l e t s and asked i f 

cameras c o u l d be used i n the courtroom t o stream the t r i a l 

p r o c e e d i n g s l i v e . (R. 341.) The c i r c u i t c o u r t i n d i c a t e d t h a t 

i t would not g r a n t t h a t r e q u e s t i f any p a r t y o b j e c t e d . The 

d i s t r i c t a t t o r n e y o b j e c t e d and i n d i c a t e d t h a t he had i n f o r m e d 

l o c a l media and one n a t i o n a l media o u t l e t t h a t he o b j e c t e d t o 

the use of cameras i n the courtroom. (R. 342.) The c i r c u i t 

c o u r t r u l e d t h a t no cameras or r e c o r d i n g equipment c o u l d be 

used i n the courtroom. (R. 342.) 

Du r i n g v o i r d i r e e x a m i n a t i o n , a f t e r the c i r c u i t c o u r t 

excused one j u r o r based on h i s b e l i e f t h a t Luong s h o u l d be 

sentenced t o death, the c i r c u i t c o u r t s t a t e d : "We're g o i n g t o 

take you out the back because i t i s my u n d e r s t a n d i n g the news 
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media i s t r y i n g t o i n t e r v i e w p e o p l e who have been excused. 

And I'd j u s t soon not s u b j e c t you t o t h a t . " (R. 865.) 

Couns e l a l s o n oted when r e q u e s t i n g i n d i v i d u a l v o i r d i r e 

t h a t p u b l i c i t y around the case had been e x t e n s i v e a f t e r Luong 

d e c i d e d t o withdraw h i s p l e a of g u i l t y the week b e f o r e the 

s c h e d u l e d t r i a l . 

A n a l y s i s 

Based on the r e c o r d b e f o r e us, i t i s c l e a r t h a t p u b l i c i t y 

s u r r o u n d i n g the murders c o m p l e t e l y s a t u r a t e d the M o b i l e 

community i n 2008. A g r e a t d e a l of t h a t p u b l i c i t y was 

p r e j u d i c i a l . The coverage c o n s i s t e d of Luong's p r i o r 

c r i m i n a l h i s t o r y , Luong's c o n f e s s i o n , Luong's d e s i r e t o p l e a d 

g u i l t y , Luong's d e c i s i o n t o withdraw h i s g u i l t y p l e a , the 

community's outrage over the death of the f o u r c h i l d r e n , and 

what the community b e l i e v e d s h o u l d be Luong's punishment. At 

the time of Luong's t r i a l , the case was s t i l l of g r e a t 

i n t e r e s t t o the p u b l i c . The r e c o r d i n d i c a t e s t h a t , when 11 

j u r o r s were i n d i v i d u a l l y q u e s t i o n e d about a comment the y had 

made t h a t Luong s h o u l d be sentenced t o death, i t was c l e a r 

t h a t the media coverage of the case was s t i l l prominent i n the 

minds of these j u r o r s . What d i s t i n g u i s h e d t h i s case from the 
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average case was not o n l y the e x t e n s i v e and p e r v a s i v e 

p u b l i c i t y but a l s o the p u b l i c ' s i n v o l v e m e n t i n a l l a s p e c t s of 

the case -- from e f f o r t s t o r e c o v e r the v i c t i m s t o o p i n i o n s on 

what punishment Luong s h o u l d r e c e i v e . 

In S t a t e v. James, 767 P.2d 549 (Utah 1989), the Utah 

Supreme Court a d d r e s s e d an i n t e r l o c u t o r y a p p e a l i n v o l v i n g the 

c i r c u i t c o u r t ' s d e n i a l of James's motion f o r a change of venue 

a f t e r James was charged w i t h murdering h i s th r e e - m o n t h - o l d 

c h i l d by t h r o w i n g the i n f a n t i n t o a r i v e r . In h o l d i n g t h a t 

the lower c o u r t e r r e d i n denying James's motion f o r a change 

of venue, the Utah Supreme Court found t h a t the community 

in v o l v e m e n t i n the case was so g r e a t t h a t a change of venue 

was n e c e s s a r y t o p r o t e c t James's r i g h t t o an i m p a r t i a l j u r y . 

The c o u r t s t a t e d : 

" [ A ] n o t h e r f a c t o r ... c l i n c h e s our b e l i e f t h a t a 
r e a s o n a b l e l i k e l i h o o d e x i s t s t h a t defendant cannot 
r e c e i v e a f a i r and i m p a r t i a l t r i a l i n Cache County. 
U n l i k e any case which has come b e f o r e t h i s C ourt 
where i t has been contended t h a t a change of venue 
s h o u l d have been g r a n t e d , i n the i n s t a n t case t h e r e 
was a wi d e s p r e a d community e f f o r t t o l o c a t e the 
m i s s i n g c h i l d . T h i s e f f o r t touched many a d u l t s , 
s c h o o l c h i l d r e n , and b u s i n e s s e s . They responded w i t h 
money, m a t e r i a l , and c o u n t l e s s hours of l a b o r . T h i s 
community i n v o l v e m e n t brought many peop l e much 
c l o s e r t o t h i s a l l e g e d crime than o r d i n a r i l y o c c u r s . 
One t e l e v i s i o n news s t o r y r e p o r t e d t h a t the events 
had 'touched the community a t i t s v e r y c o r e ' ; 
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another news r e l e a s e quoted a Logan r e s i d e n t as 
s a y i n g , 'We're a l l t a k i n g t h i s v e r y p e r s o n a l l y . I t ' s 
as though someone has v i o l a t e d our homes ... our 
f a m i l i e s . ' In S t a t e v. Wood, 648 P.2d 71 (Utah 
1982), S t a t e v. P i e r r e , 572 P.2d 1338 (Utah 1977), 
c e r t . d e n i e d , 439 U.S. 882, 99 S.Ct. 219, 58 L.Ed.2d 
194 (1978), S t a t e v. L a f f e r t y , 749 P.2d 1239 (Utah 
1988), and S t a t e v. B i s h o p , 753 P.2d 439 (Utah 
1988), a l l r e c e n t c a p i t a l murder cases i n which we 
h e l d t h a t the t r i a l c o u r t had not abused i t s 
d i s c r e t i o n i n d e nying motions f o r change of venue 
even though the crime i n each case was heinous and 
aroused many of the p o p u l a c e , t h e r e was no community 
i n v o l v e m e n t . We b e l i e v e t h i s i n v o l v e m e n t g i v e s the 
i n s t a n t case a v e r y d i f f e r e n t dimension and 
a c c e n t u a t e s the d i f f i c u l t y i n s e a t i n g a j u r y which 
has not been touched i n some way, e i t h e r d i r e c t l y or 
through f a m i l y or f r i e n d s , w i t h t h i s c rime, which 
p l a y e d a prominent p a r t i n the l i v e s of Cache County 
r e s i d e n t s f o r a month and o n e - h a l f . " 

767 P.2d a t 554-55. See a l s o Annot., P e t e r G. G u t h r i e , J.D., 

P r e t r i a l P u b l i c i t y i n C r i m i n a l Cases as Ground f o r Change of  

Venue, 33 A.L.R.3d 17 (1970). 

T h i s Court i s c o n v i n c e d t h a t Luong's case r e p r e s e n t s one 

of t h o s e r a r e i n s t a n c e s where p r e j u d i c e must be presumed. 

Seldom does a community e x p e r i e n c e a crime as i n c o m p r e h e n s i b l e 

as the one h e r e , where a f a t h e r i s accused and c o n v i c t e d of 

murdering h i s f o u r c h i l d r e n by t h r o w i n g them o f f a b r i d g e . 

C l e a r l y , the e x t e n s i v e media coverage aroused p a s s i o n s , 

o u t r a g e , and anger toward Luong. The s e n t i m e n t d i s p l a y e d by 

the p u b l i c i n e d i t o r i a l s and comments i n the "Sound O f f " 
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column of the l o c a l paper e v i d e n c e d the p u b l i c ' s c l e a r 

a n i m o s i t y toward Luong. The community i n v o l v e m e n t i n t h i s 

case " a c c e n t u a t e [ d ] the d i f f i c u l t y i n s e a t i n g a j u r y which 

ha[d] not been touched i n some way, e i t h e r d i r e c t l y or through 

f a m i l y or f r i e n d s , w i t h t h i s crime which p l a y e d a prominent 

p a r t i n the l i v e s of [Mobile] County r e s i d e n t s f o r [months]." 

767 P.2d a t 555. 

B. A c t u a l P r e j u d i c e 

Luong f u r t h e r argues t h a t , even i f he f a i l e d t o e s t a b l i s h 

presumed p r e j u d i c e , the c i r c u i t c o u r t p r e c l u d e d him from 

showing a c t u a l p r e j u d i c e because, he says, the c i r c u i t c o u r t 

withdrew i t s e a r l y r u l i n g a l l o w i n g i n d i v i d u a l v o i r d i r e 

e x a m i n a t i o n and merely asked the j u r o r s , as a whole, a few 

q u e s t i o n s r e l a t e d t o the media coverage of the case. For the 

f o r e g o i n g r easons, we must agree. 

"' I n Alabama, t h e r e i s no requirement t h a t a 
defendant be a l l o w e d t o q u e s t i o n each p r o s p e c t i v e 
j u r o r i n d i v i d u a l l y d u r i n g v o i r d i r e e x a m i n a t i o n . 
T h i s r u l e a p p l i e s t o c a p i t a l c a s e s , and the g r a n t i n g 
of a r e q u e s t f o r i n d i v i d u a l v o i r d i r e i s 
d i s c r e t i o n a r y w i t h the t r i a l c o u r t . ' C o r a l v.  
S t a t e , 628 So. 2d 954, 968 ( A l a . Cr. App. 1992) . 
'The f a c t t h a t the a p p e l l a n t ' s case i n v o l v e d c a p i t a l 
murder i s not alone reason t o r e q u i r e i n d i v i d u a l 
v o i r d i r e A t r i a l c o u r t ' s d e c i s i o n i n d enying 
i n d i v i d u a l v o i r d i r e e x a m i n a t i o n of a j u r y p a n e l 
w i l l not be d i s t u r b e d on a p p e a l absent an abuse of 
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t h a t d i s c r e t i o n . ' Smith v. S t a t e , 588 So. 2d 561, 
579 ( A l a . Cr. App. 1991) . See a l s o Henderson v.  
S t a t e , 583 So. 2d 276, 283 ( A l a . Cr. App. 1990), 
a f f i r m e d , 583 So. 2d 305 ( A l a . 1991), c e r t . d e n i e d , 
503 U.S. 908, 112 S.Ct. 1268, 117 L.Ed.2d 496 
(1992)." 

T a y l o r v. S t a t e , 666 So. 2d 36, 66 ( A l a . Crim. App. 1994). 

A l t h o u g h we have r e c o g n i z e d t h a t a t r i a l judge has d i s c r e t i o n 

t o conduct i n d i v i d u a l v o i r d i r e , t h i s C ourt has a l s o 

r e c o g n i z e d t h a t 

" [ t ] h i s d i s c r e t i o n i s l i m i t e d , however, by the 
r e q u i r e m e n t s of due p r o c e s s . U n i t e d S t a t e s v.  
Hawkins, 658 F.2d 279 (5th C i r . 1981); Waldrop v.  
S t a t e [, 462 So. 2d 1021 ( A l a . Crim. App. 1984)] 
I n d i v i d u a l q u e s t i o n i n g may be n e c e s s a r y under some 
c i r c u m s t a n c e s t o ensure t h a t a l l p r e j u d i c e has been 
exposed." 

Haney v. S t a t e , 603 So. 2d 368, 402 ( A l a . Crim. App. 1991) . 

" I t i s the v o i r d i r e p r o c e s s through which the i n f l u e n c e of 

p r e t r i a l p u b l i c i t y i s t e s t e d as t o i n d i v i d u a l j u r o r s . " U n i t e d 

S t a t e s v. Jamieson, 264 F. Supp. 2d 603, 606 (N.D. Ohio 2003). 

"No h a r d - a n d - f a s t f o r m u l a d i c t a t e s the n e c e s s a r y depth or 

b r e a d t h of v o i r d i r e . " S k i l l i n g , U.S. a t , 130 S.Ct. 

a t 2917. However, 

"Questions on v o i r d i r e must be s u f f i c i e n t t o 
i d e n t i f y p r o s p e c t i v e j u r o r s who h o l d views t h a t 
would p r e v e n t or s u b s t a n t i a l l y i m p a i r them from 
p e r f o r m i n g the d u t i e s r e q u i r e d of j u r o r s . Morgan, 
504 U.S. a t 734-735, 112 S.Ct. 2222, 119 L.Ed.2d 
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492. Moreover, the f a c t t h a t defendant be a r s the 
burden of e s t a b l i s h i n g j u r o r p a r t i a l i t y , see 
Wainwright v. W i t t , 469 U.S. a t 423, 105 S.Ct. 844, 
83 L.Ed.2d 841, makes i t a l l the more i m p e r a t i v e 
t h a t a defendant be e n t i t l e d t o m e a n i n g f u l 
e x a m i n a t i o n a t v o i r d i r e i n o r d e r t o e l i c i t 
p o t e n t i a l b i a s e s h e l d by p r o s p e c t i v e j u r o r s . Mu'Min  
v. V i r g i n i a , 500 U.S. a t 441, 111 S.Ct. 1899, 114 
L.Ed.2d 493 ( M a r s h a l l , J . , d i s s e n t i n g ) . " 

S t a t e v. J a c k s o n , 107 Ohio S t . 3d 53, 64, 836 N.E.2d 1173, 

1191 (2005). See a l s o U n i t e d S t a t e s v. Guy, 924 F.2d 702, 707 

(7th C i r . 1991). 

C o u r t s have condemned the use of g e n e r a l v o i r d i r e 

q u e s t i o n s c o n c e r n i n g p r e t r i a l p u b l i c i t y when the m a j o r i t y of 

the j u r o r s have been exposed t o p u b l i c i t y s u r r o u n d i n g a case. 

The U n i t e d S t a t e s Court of Appeals f o r the E l e v e n t h C i r c u i t i n 

Cummings v. Dugger, 862 F.2d 1504 (11th C i r . 1989), s t a t e d : 

" [ I ] n a case where a l l the j u r o r s had been exposed 
t o some p r e t r i a l p u b l i c i t y , s i m p l y a s k i n g members of 
the j u r y v e n i r e t o i n d i c a t e by a show of hands 
whether the p u b l i c i t y would i m p a i r t h e i r a b i l i t y t o 
render an i m p a r t i a l d e c i s i o n d i d not a d e q u a t e l y 
p r o t e c t the defendant's c o n s t i t u t i o n a l r i g h t s . 
[ U n i t e d S t a t e s v. D a v i s , 583 F.2d 190] a t 196 
[ ( 1 9 7 8 ) ] . " 

862 F.2d a t 1507-08. 

The U n i t e d S t a t e s Court of Appeals f o r the F i f t h C i r c u i t 

i n U n i t e d S t a t e s v. Hawkins, 658 F.2d 279 (5th C i r . 1981), 

s t a t e d : 
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"As i n [ U n i t e d S t a t e s v.] D a v i s , [583 F.2d 190 
(5th C i r . 1978)] t h i s Court i s co m p e l l e d t o conclude 
t h a t , i n l i g h t of the n a t u r e and e x t e n t of the 
p r e t r i a l p u b l i c i t y s u r r o u n d i n g t h i s case, and the 
f a c t t h a t f o r t y - e i g h t of the f i f t y - s i x p o t e n t i a l 
j u r o r s acknowledged some exposure t o the p u b l i c i t y , 
the d i s t r i c t c o u r t ' s a b b r e v i a t e d t r e a t m e n t of t h i s 
i s s u e s i m p l y does not a f f o r d 'a r e a s o n a b l e assurance 
t h a t p r e j u d i c e would (have been) d i s c o v e r e d i f 
p r e s e n t . ' U n i t e d S t a t e s v. D e l v a l , 600 F.2d [1098] 
at 1102 [ ( 5 t h C i r . 1979)], q u o t i n g U n i t e d S t a t e s v.  
N e l l , 525 F.2d [1223] a t 1229 [ ( 5 t h C i r . 1979)]. 
C o n t r a r y t o the d i s t r i c t c o u r t ' s o b s e r v a t i o n t h a t a 
s p e c i f i c i n q u i r y i n t o what each a f f e c t e d j u r o r had 
read or hear d was ' i n s i g n i f i c a n t and not i m p o r t a n t , ' 
the c l e a r t e a c h i n g of Davis i s t h a t , when a 
s i g n i f i c a n t p o s s i b i l i t y e x i s t s t h a t a j u r o r w i l l be 
i n e l i g i b l e t o se r v e because of p o t e n t i a l l y 
p r e j u d i c i a l p u b l i c i t y , i t i s the o b l i g a t i o n of the 
d i s t r i c t c o u r t t o determine whether t h a t j u r o r can 
l a y a s i d e any i m p r e s s i o n or o p i n i o n due t o the 
exposure. Of co u r s e , t h i s does not mean t h a t e v e r y 
case i n v o l v i n g exposure t o p r e t r i a l p u b l i c i t y 
a u t o m a t i c a l l y r e q u i r e s the 'time consuming, p r o b i n g , 
p r e f e r a b l y i n d i v i d u a l v o i r d i r e d e s c r i b e d i n D a v i s , ' 
U n i t e d S t a t e s v. G e r a l d , 624 F.2d [1291] a t 1298 
[ ( 5 t h C i r . 1980)]; nor does i t mean t h a t such an 
e x a m i n a t i o n , when n e c e s s a r y , must always be 
conducted a p a r t from the o t h e r j u r o r s . As i n D a v i s , 
'(w)e r e c o g n i z e the d i s t r i c t c o u r t ' s need f o r 
f l e x i b i l i t y i n i n t e r r o g a t i n g j u r o r s as t o p o s s i b l e 
p r e j u d i c e . ' 583 F.2d a t 197. What i t does mean, 
however, i s t h a t when the n a t u r e of the p u b l i c i t y as 
a whole r a i s e s a s i g n i f i c a n t p o s s i b i l i t y of 
p r e j u d i c e , and a j u r o r acknowledges some exposure t o 
t h a t p u b l i c i t y , more than the a b b r e v i a t e d 
q u e s t i o n i n g conducted i n Davis and i n the case sub 
j u d i c e i s n e c e s s a r y : 'The j u r o r i s p o o r l y p l a c e d t o 
make a d e t e r m i n a t i o n as t o h i s own i m p a r t i a l i t y . 
I n s t e a d , the t r i a l c o u r t s h o u l d make t h i s 
d e t e r m i n a t i o n . ' 583 F.2d a t 190. Consequently, our 
c o n c l u s i o n t h a t the d i s t r i c t c o u r t ' s i n q u i r y was, 
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under D a v i s , i n s u f f i c i e n t t o r e v e a l p o s s i b l e j u r o r 
p r e j u d i c e , r e q u i r e s r e v e r s a l of the c o n v i c t i o n s of 
a p p e l l a n t s " 

658 F.2d a t 285. See Commonwealth v. Toolan, 460 Mass. 452, 

468, 951 N.E.2d 903, 918 (2011) ("Where p o t e n t i a l j u r o r s have 

had p r e t r i a l exposure t o a case, i n d i v i d u a l v o i r d i r e i s the 

means by which a judge can d i s t i n g u i s h between mere exposure 

and b i a s . " ) ; S t a t e v. H o w e l l , 868 S.W. 2d 238, 247 (Tenn. 

1993) ("Where the crime i s h i g h l y p u b l i c i z e d , the b e t t e r 

p r ocedure i s t o g r a n t the defendants i n d i v i d u a l , s e q u e s t e r e d , 

v o i r d i r e , but i t i s o n l y where t h e r e i s a ' s i g n i f i c a n t 

p o s s i b i l i t y ' t h a t a j u r o r has been exposed t o p o t e n t i a l l y 

p r e j u d i c i a l m a t e r i a l t h a t i n d i v i d u a l v o i r d i r e i s mandated."). 

In t h i s case, the n a t u r e and e x t e n t of the media coverage 

mandated t h a t i n d i v i d u a l v o i r d i r e be conducted. I t was the 

c i r c u i t c o u r t ' s "duty t o i n q u i r e about [the media's] impact 

upon the veniremen. ..." U n i t e d S t a t e s v. Sawyers, 423 F.2d 

1335, 1344 (4th C i r . 1970). T h i s Court cannot c o n c e i v e of a 

case where i n d i v i d u a l v o i r d i r e was more n e c e s s a r y or 

e s s e n t i a l than i n t h i s case. 

For the above reasons, we have no c h o i c e but t o f i n d t h a t 

the c i r c u i t c o u r t e r r e d i n d e n y i ng Luong's motion f o r a change 
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of venue and t h a t the c i r c u i t c o u r t abused i t s d i s c r e t i o n i n 

d e n y i ng Luong's r e q u e s t f o r i n d i v i d u a l v o i r d i r e c o n c e r n i n g 

the e f f e c t s of the p r e j u d i c i a l p r e t r i a l p u b l i c i t y on the 

j u r o r s ' s a b i l i t y t o be i m p a r t i a l . Luong was d e n i e d h i s 

c o n s t i t u t i o n a l r i g h t t o an i m p a r t i a l j u r y . T h e r e f o r e , we must 

r e v e r s e Luong's c o n v i c t i o n s and sentence of death and remand 

t h i s case f o r a new t r i a l . 

A l t h o u g h the c i r c u i t c o u r t ' s a c t i o n s w i t h r e g a r d t o the 

motion f o r a change of venue and the motion f o r i n d i v i d u a l 

v o i r d i r e mandate t h a t Luong's c o n v i c t i o n s be r e v e r s e d , we 

take t h i s o p p o r t u n i t y t o address s e v e r a l i s s u e s r a i s e d by 

Luong t h a t may a r i s e i n any subsequent p r o c e e d i n g s . 

I I . 

Luong argues t h a t the c i r c u i t c o u r t e r r e d i n not 

a p p r o v i n g e x t r a o r d i n a r y expenses so t h a t h i s a t t o r n e y s c o u l d 

t r a v e l t o Vietnam t o i n t e r v i e w h i s mother and o t h e r f a m i l y 

members, t o i n v e s t i g a t e m i t i g a t i o n e v i d e n c e . Luong l i v e d i n 

Vietnam u n t i l he was 13 y e a rs of age. 

The r e c o r d i n d i c a t e s t h a t Luong f i l e d an ex p a r t e motion 

r e q u e s t i n g $12,000 so h i s a t t o r n e y s c o u l d t r a v e l t o Vietnam 

w i t h the a s s i s t a n c e of Dr. P a u l Leung, a Vietnam n a t i v e and a 
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m i t i g a t i o n e x p e r t , t o i n t e r v i e w Luong's f a m i l y members and 

f r i e n d s . (C.R. 218.) Luong s t a t e d i n the motion t h a t : "Dr. 

P a u l Leung a d v i s e s t h a t the i n f o r m a t i o n p o s s e s s e d by these 

p o t e n t i a l w i t n e s s e s i s n e c e s s a r y f o r the c o m p l e t i o n of h i s 

e v a l u a t i o n and would be r e l e v a n t m i t i g a t i o n m a t e r i a l . " (C.R. 

220.) A t t a c h e d t o the motion who an a f f i d a v i t e x e c u t e d by Dr. 

Leung. Dr. Leung wrote: 

"Mr. Luong's c h i l d h o o d and a d o l e s c e n t e x p e r i e n c e s 
d u r i n g the years he spent i n Vietnam are i m p o r t a n t 
m i t i g a t i o n f a c t o r s i f Mr. Luong f a c e s a death 
p e n a l t y p r o s e c u t i o n . A c c o r d i n g t o Lam Luong he was 
born October 5, 1970 i n V i n h Long P r o v i n c e , Vietnam. 
H i s b i r t h was the r e s u l t of a b r i e f r e l a t i o n s h i p 
between a b l a c k American serviceman s e r v i n g i n the 
Vietnam War and h i s Vietnamese mother who l i v e d i n 
Saigon [now Ho C h i Minh C i t y ] . A f t e r h i s b i r t h he 
was g i v e n t o h i s m a t e r n a l g r a n d p a r e n t s t o r a i s e i n 
the c o u n t r y away from Saigon. He remained w i t h the 
gran d p a r e n t s u n t i l he was n i n e y e a r s o l d when he 
j o i n e d h i s mother, a s t e p - s i s t e r , and a s t e p - f a t h e r 
i n Saigon. Lam Luong came t o the U n i t e d S t a t e s when 
he was f o u r t e e n [ 8 ] years o l d and he and a few of h i s 
c o u s i n s l i v e d w i t h a f a m i l y under the Unaccompanied 
Minor Program run by C a t h o l i c C h a r i t i e s i n J e r s e y 
C i t y , New J e r s e y . ... I am of the o p i n i o n t h a t Lam 
Luong's c h i l d h o o d and ad o l e s c e n c e spent i n Vietnam 
i s s i g n i f i c a n t m i t i g a t i o n e v i d e n c e . Vietnamese 
s o c i e t y i s g e n e r a l l y c r u e l i n i t s tr e a t m e n t of 
Amerasian c h i l d r e n , e s p e c i a l l y b l a c k Amerasians, and 

8 V a r i o u s p a r t s of the r e c o r d i n d i c a t e t h a t Luong came t o 
the U n i t e d S t a t e s when he was 14 years o l d and o t h e r p o r t i o n s 
of the r e c o r d i n d i c a t e t h a t he was 13 years o l d when he 
immigrated. 

55 



CR-08-1219 

they are o f t e n o s t r a c i z e d and b a n i s h e d from s o c i e t y . 
Lam Luong i s a b l a c k Amerasian and h i s p e r s o n a l 
h i s t o r y r e v e a l s he was t r e a t e d much l i k e o t h e r 
Amerasian c h i l d r e n born b e f o r e the f a l l of Saigon i n 

1975." 

(C.R. 223-25.) 

At a p r e t r i a l h e a r i n g , the c i r c u i t c o u r t i n d i c a t e d t h a t 

i t b e l i e v e d t h a t i t was not n e c e s s a r y f o r c o u n s e l t o go t o 

Vietnam and t h a t the a t t o r n e y s c o u l d use t e l e c o n f e r e n c i n g as 

a means of communicating w i t h Luong's f a m i l y . Counsel argued 

t h a t , a c c o r d i n g t o the American Bar A s s o c i a t i o n g u i d e l i n e s f o r 

c o u n s e l r e p r e s e n t i n g a c a p i t a l - m u r d e r defendant and the U n i t e d 

S t a t e s Supreme C o u r t ' s d e c i s i o n i n Wiggins v. Smith, 539 U.S. 

510 (2003), they were o b l i g a t e d t o r e s e a r c h Luong's c h i l d h o o d 

and background f o r p o s s i b l e m i t i g a t i o n e v i d e n c e . Counsel 

f u r t h e r i n d i c a t e d t h a t Luong was r a i s e d i n a s m a l l r u r a l 

v i l l a g e about two hours o u t s i d e of Ho C h i Minh C i t y . Counsel 

asked the c o u r t t o w i t h h o l d r u l i n g on the motion u n t i l i t 

c o u l d i n v e s t i g a t e whether t e l e c o n f e r e n c i n g was p o s s i b l e . 

At a subsequent p r e t r i a l h e a r i n g , c o u n s e l argued as 

f o l l o w s : 
"[Luong] was taken from h i s mother and taken t o 

V i n h Long P r o v i n c e t o l i v e w i t h h i s g r a n d p a r e n t s . 
The communists — when the communists took over i n 
1975, they don't a l l o w them t o educate these 
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c h i l d r e n , they don't want them i n t h e i r s o c i e t y , 
t hey don't want them i n any of t h e i r programs, t h e y 
don't want a n y t h i n g t o do w i t h them. 

I I 

"[Luong] came here as p a r t of an unaccompanied 
minors program when he was 13 years o l d . He has 
v e r y l i t t l e — he has two f a m i l y members here t h a t 
he hasn't seen -- v e r y l i t t l e of s i n c e they b o t h 
came over here on the same program. And t h e y are 
g o i n g . So h i s e n t i r e f a m i l y remains i n Vietnam. 

"The o n l y p e r s o n we have any r e a l c o n t a c t and 
c o n t r o l over i s the mother. And she i s i n [Ho C h i 
Minh C i t y , f o r m e r l y S a i g o n ] . She i s poor. She 
doesn't have the w h e r e w i t h a l t o do what we need t o 
do t o i n v e s t i g a t e -- bot h i n v e s t i g a t e and p e r p e t u a t e 
t e s t i m o n y i n V i n h Long P r o v i n c e . 

I I 

"There i s no way, Judge, a c c o r d i n g t o Ms. Cook, 
t h a t those i n d i v i d u a l w i t n e s s e s i n the r u r a l a r e a 
where he grew up, t h e r e i s no way f o r them t o get t o 
[Ho C h i Minh C i t y ] , even i f they had the w h e r e w i t h a l 
to do i t , which they don't." 

(R. 110-12.) At t h i s h e a r i n g , c o u n s e l reduced h i s r e q u e s t 

f o r funds t o $7, 500 because, they s a i d , they were not g o i n g t o 

use Dr. Leung's s e r v i c e s w h i l e i n Vietnam. Counsel s t a t e d 

t h a t they i n t e n d e d t o p e r s o n a l l y i n t e r v i e w Luong's mother, h i s 

s i x a u nts, and numerous c o u s i n s who l i v e d i n and around Ho C h i 

Minh C i t y and t o o b t a i n the s e r v i c e s of a l o c a l i n t e r p r e t e r 

who the y d i s c o v e r e d would be more c o s t e f f i c i e n t than u s i n g 
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Dr. Leung. The c i r c u i t c o u r t s t a t e d t h a t i t b e l i e v e d t h a t 

c o u n s e l c o u l d conduct the i n t e r v i e w s by t e l e c o n f e r e n c e , t h a t 

c o u n s e l was g o i n g on a " f i s h i n g e x p e d i t i o n , " and t h a t i t would 

not approve expenses f o r c o u n s e l t o go t o Vietnam t o 

i n v e s t i g a t e Luong's c h i l d h o o d . (R. 170.) 

S e c t i o n 15-12-21, A l a . Code 1975, governs the 

compensation of c o u n s e l a p p o i n t e d t o r e p r e s e n t an i n d i g e n t i n 

Alabama. At the time of Luong's t r i a l , § 15-12-21(d), A l a . 

Code 1975, r e a d : 

"(d) Counsel a p p o i n t e d i n [ i n d i g e n t ] cases ... 
s h a l l be e n t i t l e d t o r e c e i v e f o r t h e i r s e r v i c e s a 
fee t o be approved by the t r i a l c o u r t . The amount of 
such fee s h a l l be based on the number of hours spent 
by the a t t o r n e y i n w o r k i n g on such case and s h a l l be 
computed a t the r a t e of $40.00 per hour f o r time 
expended i n c o u r t and $20.00 per hour f o r time 
r e a s o n a b l y expended out of c o u r t i n the p r e p a r a t i o n 
of such case. The t o t a l f e e s t o any one a t t o r n e y i n 
any one case, from the time of appointment through 
the t r i a l of the case, i n c l u d i n g motions f o r new 
t r i a l , s h a l l not, however, exceed $1,000.00, except 
as f o l l o w s : In cases where the o r i g i n a l case 
i n v o l v e s a c a p i t a l o f f e n s e or a charge which c a r r i e s 
a p o s s i b l e sentence of l i f e w i t h o u t p a r o l e , the 
l i m i t s s h a l l be $1,000.00 f o r o u t - o f - c o u r t work, 
p l u s payment f o r a l l i n - c o u r t work, s a i d work t o be 
b i l l e d a t the a f o r e m e n t i o n e d r a t e s . Counsel s h a l l 
a l s o be e n t i t l e d t o be r e i m b u r s e d f o r any expenses 
r e a s o n a b l y i n c u r r e d i n such defense t o be approved 
i n advance by the t r i a l c o u r t . R e t r i a l s of a case 
s h a l l be c o n s i d e r e d a new case." 
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In 2011, § 15-12-21(d), A l a . Code 1975, was amended; i t 

now reads, i n p e r t i n e n t p a r t : 

"Counsel s h a l l a l s o be e n t i t l e d t o be re i m b u r s e d f o r 
any nonoverhead expenses r e a s o n a b l y i n c u r r e d i n the 
r e p r e s e n t a t i o n of h i s or her c l i e n t , w i t h any 
expense i n excess of t h r e e hundred d o l l a r s ($300) 
s u b j e c t t o advance a p p r o v a l by the t r i a l c o u r t as 
n e c e s s a r y f o r the i n d i g e n t defense s e r v i c e s and as 
a r e a s o n a b l e c o s t or expense. Reimbursable expenses 
s h a l l not i n c l u d e overhead expenses. Fees and 
expenses of a l l e x p e r t s , i n v e s t i g a t o r s , and o t h e r s 
r e n d e r i n g i n d i g e n t s e r v i c e s t o be used by c o u n s e l 
f o r an i n d i g e n t defendant s h a l l be approved i n 
advance by the t r i a l c o u r t as n e c e s s a r y f o r the 
i n d i g e n t defense s e r v i c e s and as a r e a s o n a b l e c o s t 
or expense." 

There i s v e r y l i t t l e law i n Alabama on what c o n s t i t u t e s 

r e a s o n a b l e expenses under § 15-12-21(d), A l a . Code 1975. In 

May v. S t a t e , 672 So. 2d 1307 ( A l a . Crim. App. 1993), t h i s 

C o urt a d d r e s s e d whether o f f i c e o v e r h e a r d was a r e a s o n a b l e 

expense under § 15-12-21, and s t a t e d : 

" I n Robinson v. S t a t e , 584 So. 2d 533 ( A l a . Cr. 
App.), c e r t . d e n i e d , 584 So. 2d 542 ( A l a . 1991), 
t h i s c o u r t s a i d t h a t § 15-12-21(d) ' " c l e a r l y 
a u t h o r i z e s reimbursement f o r any expenses r e a s o n a b l y 
i n c u r r e d i n the defense of an i n d i g e n t by a c o u r t 
a p p o i n t e d a t t o r n e y . " ' 584 So. 2d a t 537, q u o t i n g 
B a i l e y v. S t a t e , 421 So. 2d 1364, 1367 ( A l a . Cr. 
App. 1982) . 

"'Al t h o u g h § 15-12-21(d) a u t h o r i z e s 
payment of c o u r t - a p p r o v e d expenses, " [ t ] h e 
t r i a l judge must f i n d some r e a s o n a b l e b a s i s 
f o r the e x p e n d i t u r e of s t a t e funds b e f o r e 
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he may a u t h o r i z e " payment under the 
s t a t u t e , Wiggins v. S t a t e , 440 So. 2d 1164, 
1167 ( A l a . Cr. App. 1983).' 

" W h i t t l e v. S t a t e , 518 So. 2d 793, 794 ( A l a . Cr. 
App. 1987)." 

672 So. 2d a t 1308. 

In S t a t e v. B u i , 888 So. 2d 1227 ( A l a . 2004), the Alabama 

Supreme Cou r t r e v i e w e d the S t a t e ' s p e t i t i o n f o r a w r i t of 

mandamus a f t e r the c i r c u i t c o u r t approved $54,000 i n funds so 

t h a t defense c o u n s e l c o u l d t r a v e l t o Vietnam t o conduct a 

m i t i g a t i o n i n v e s t i g a t i o n f o r B u i ' s r e t r i a l on c a p i t a l - m u r d e r 

charges. The S t a t e a s s e r t e d t h a t i t s h o u l d have been g i v e n 

the o p p o r t u n i t y t o respond t o B u i ' s motion f o r a p p r o v a l of the 

e x t r a o r d i n a r y expenses. In i s s u i n g the w r i t of mandamus, the 

Supreme Court s t a t e d : 

"While we r e c o g n i z e defense c o u n s e l ' s o b l i g a t i o n 
t o conduct a thorough i n v e s t i g a t i o n of a defendant's 
background, the t r i a l c o u r t must c o n s i d e r the 
re a s o n a b l e n e s s of the i n v e s t i g a t i o n . In Wiggins v.  
Smith, 539 U.S. 510, 527, 123 S.Ct. 2527, 2538, 156 
L.Ed.2d 471 (2003), the U n i t e d S t a t e s Supreme Court 
s t a t e d : 

" ' I n a s s e s s i n g the r e a s o n a b l e n e s s of an 
a t t o r n e y ' s i n v e s t i g a t i o n , ... a c o u r t must 
c o n s i d e r not o n l y the quantum of the 
evid e n c e a l r e a d y known t o c o u n s e l , but 
whether the known evi d e n c e would l e a d a 
re a s o n a b l e a t t o r n e y t o i n v e s t i g a t e 
f u r t h e r . ' " 
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S t a t e v. B u i , 888 So. 2d 1227, 1230 ( A l a . 2004) . B u i , 

however, i s f a c t u a l l y d i s t i n g u i s h a b l e from the one here i n 

t h a t the Supreme C o u r t ' s d e c i s i o n was based on the f a c t t h a t 

B u i ' s c o u n s e l i n h i s f i r s t t r i a l had been g r a n t e d funds t o 

t r a v e l t o Vietnam t o i n v e s t i g a t e B u i ' s background and t h a t 

c o u n s e l i n the second t r i a l had f a i l e d t o g i v e adequate 

reasons why a second t r i p t o Vietnam was n e c e s s a r y . 

I f c o n v i c t e d Luong f a c e d the u l t i m a t e punishment — 

death. Based on the s e v e r i t y of the p e n a l t y and the n e c e s s i t y 

of p r e s e n t i n g m i t i g a t i n g e v i d e n c e i n the p e n a l t y phase of a 

c a p i t a l - m u r d e r t r i a l , i t was r e a s o n a b l e and prudent f o r 

c o u n s e l t o r e q u e s t funds t o i n v e s t i g a t e Luong's d i f f i c u l t 

c h i l d h o o d i n Vietnam. Moreover, the sum r e q u e s t e d by c o u n s e l , 

$7,500, was not u n r e a s o n a b l e . The c i r c u i t c o u r t e r r e d i n 

d e n y i ng Luong's r e q u e s t f o r r e a s o n a b l e expenses t o t r a v e l t o 

Vietnam t o i n v e s t i g a t e Luong's c h i l d h o o d . 

I I I . 

Luong f u r t h e r argues t h a t the r e c o r d i s i n c o m p l e t e 

because, he says, a p o r t i o n of the v o i r d i r e e x a m i n a t i o n of 

the p r o s p e c t i v e j u r o r s was not i n c l u d e d i n the r e c o r d on 

a p p e a l . S p e c i f i c a l l y , Luong argues: "The i n s t r u c t i o n s from 
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the f i r s t day are r e l e v a n t t o numerous p o i n t s of e r r o r a l l e g e d 

i n t h i s a p p e a l . The judge may have a l s o i n s t r u c t e d the j u r o r s 

t h a t Luong had p l e d g u i l t y . " (Luong's b r i e f a t p. 127-28.) 

A f t e r the t r a n s c r i p t of Luong's t r i a l was f i l e d w i t h t h i s 

C o u r t , Luong moved t h a t the r e c o r d be supplemented w i t h the 

p r o c e e d i n g s h e l d on March 9, 2009. The case-action-summary 

sheet i n d i c a t e s t h a t j u r y s e l e c t i o n began on t h a t d a t e . (C.R. 

14.) When denying the motion t o supplement the r e c o r d , the 

c i r c u i t c o u r t s t a t e d : 

"There were no i n - c o u r t or in-chambers 
p r o c e e d i n g s h e l d on t h i s d a t e . T h i s C o u r t went t o 
the j u r y assembly room, i n s t r u c t e d the p r o s p e c t i v e 
j u r o r s t o f i l l out the i n d i v i d u a l j u r o r 
q u e s t i o n n a i r e , t u r n them i n t o c o u r t p e r s o n n e l and 
o r d e r e d the p r o s p e c t i v e j u r o r s t o r e t u r n on 
Wednesday, March 11, 2009, f o r the j u r y s e l e c t i o n 
p r o c e s s . " 

(Suppl. R. 27.) 

Luong a s s e r t s t h a t j u r y s e l e c t i o n began on March 9, 2009, 

when the j u r o r s completed q u e s t i o n n a i r e s . However, the S t a t e 

a s s e r t s t h a t v o i r d i r e of the j u r y d i d not b e g i n u n t i l March 

11, 2009, when o r a l v o i r d i r e e x a m i n a t i o n began. 

Rule 19 . 4 ( a ) , A l a . R. Crim. P., s p e c i f i c a l l y p r o v i d e s : 

" I n a l l c a p i t a l cases ( c r i m i n a l t r i a l s i n which 
the defendant i s charged w i t h a death p e n a l t y 
o f f e n s e ) , the c o u r t r e p o r t e r s h a l l take f u l l 
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s t e n o g r a p h i c notes of v o i r d i r e of the j u r y and of  
the arguments of c o u n s e l , whether or not such i s  
o r d e r e d by the judge or r e q u e s t e d by the p r o s e c u t i o n  
or defense. T h i s duty may not be a b r o g a t e d by the  
judge or waived by the d e f e n d a n t . " 9 

(Emphasis added.) 

In a d d r e s s i n g the scope of t h i s R u l e , the Alabama Supreme 

Court has s t a t e d : 

" Although Land c l a i m s e r r o r i n the l a c k of a 
t r a n s c r i p t of the c o u r t ' s s e l e c t i o n of the v e n i r e 
and of the a c t u a l s t r i k i n g of the j u r y , Rule 19.4(a) 
r e q u i r e s o n l y t r a n s c r i p t i o n of the ' v o i r d i r e of the 
v e n i r e , ' which was t r a n s c r i b e d i n f u l l and which i s 
p a r t of the r e c o r d i n t h i s case. Nor does Rule 
19.4(a) r e q u i r e t r a n s c r i p t i o n of the p o l l i n g of the 
j u r y . The t r a n s c r i p t shows t h a t b o t h f o l l o w i n g the 
j u r y foreman's pronouncement of the j u r y ' s f i n d i n g 
as t o g u i l t and then l a t e r f o l l o w i n g the foreman's 
pronouncement of the j u r y ' s recommended sentence, 
the c o u r t r e p o r t e r made a contemporaneous n o t a t i o n 
i n d i c a t i n g t h a t the judge p o l l e d the j u r y . " 

Ex p a r t e Land, 678 So. 2d 224, 245 ( A l a . 1996). 1 0 

"Because the purpose b e h i n d j u r o r q u e s t i o n n a i r e s i s 

merely t o e x p e d i t e the e x a m i n a t i o n of p r o s p e c t i v e j u r o r s , i t 

9 T h i s Rule was amended e f f e c t i v e January 1, 1991, t o 
r e q u i r e a complete r e c o r d a t i o n of the v o i r d i r e e x a m i n a t i o n i n 
a l l c a p i t a l c a s e s. 

1 0 R u l e 18.2(b), A l a . R. Crim. P., p r o v i d e s t h a t j u r o r 
q u e s t i o n n a i r e s i n c l u d e d w i t h a r e c o r d on a p p e a l are " a v a i l a b l e 
f o r i n s p e c t i o n o n l y by the c o u r t and the p a r t i e s t o the 
a p p e a l . " 
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f o l l o w s t h a t such q u e s t i o n n a i r e s are p a r t of the v o i r d i r e 

p r o c e s s . " S t a t e ex r e l . Beacon J o u r n a l P u b l . Co. v. Bond, 98 

Ohio S t . 3d 146, 781 N.E.2d 180 (2002). " I t i s c l e a r t h a t 

when the c o u r t d i s t r i b u t e d the q u e s t i o n n a i r e s t o the 

v e n i r e p e r s o n s w i t h i n s t r u c t i o n s t o f i l l them out, v o i r d i r e 

had begun. The f a c t t h a t the q u e s t i o n i n g of j u r o r s was 

l a r g e l y done i n w r i t t e n form r a t h e r than o r a l l y i s of no 

c o n s t i t u t i o n a l i m p o r t . " Copley P r e s s , I n c . v. S u p e r i o r C o u r t , 

228 C a l . App. 3d 77, 89, 278 C a l . R p t r . 443, 451 (1991). See 

a l s o Huber v. R o h r i g , 280 Neb. 868, 791 N.W.2d 590 (2010). 

"[A] w r i t t e n q u e s t i o n n a i r e s e r v e s as an a l t e r n a t i v e t o o r a l 

d i s c l o s u r e of the same i n f o r m a t i o n i n open c o u r t and i s , 

t h e r e f o r e , synonymous w i t h , and a p a r t o f , v o i r d i r e . " Forum 

Commc'ns Co. v. Pa u l s o n , 752 N.W.2d 177, 185 (N.D. 2008). 

"Although v o i r d i r e o r d i n a r i l y contemplates s e e i n g 
the j u r o r s and h e a r i n g them speak, see g e n e r a l l y 
C a r d i n a l v. Gorczyk, 81 F.3d 18, 20 (2d C i r . 1996) 
( r e f e r e n c i n g a defendant's r i g h t t o 'see and hear' 
p r o s p e c t i v e j u r o r s d u r i n g v o i r d i r e ) , any 
c o u r t - s u p e r v i s e d e x a m i n a t i o n of p r o s p e c t i v e j u r o r s 
i s r e a s o n a b l y u n d e r s t o o d t o be p a r t of v o i r d i r e . 
D i s t r i c t c o u r t s r o u t i n e l y employ q u e s t i o n n a i r e s t o 
f a c i l i t a t e v o i r d i r e i n a number of c i r c u m s t a n c e s , 
e.g., where a l a r g e number of p r o s p e c t i v e j u r o r s 
must be screened, see, e.g., U n i t e d S t a t e s v.  
Rahman, 189 F.3d 88, 121 (2d C i r . 1999) (app r o v i n g 
c o u r t ' s use of comprehensive q u e s t i o n n a i r e i n case 
i n v o l v i n g over 500 p r o s p e c t i v e j u r o r s ) ; where an 
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anonymous j u r y i s t o be empaneled, see, e.g., U n i t e d 
S t a t e s v. T h a i , 29 F.3d [785] a t 801 [(2d C i r . 
1994 ) ] ; where t h e r e has been e x t e n s i v e p r e - t r i a l 
p u b l i c i t y , see, e.g., U n i t e d S t a t e s v. Stewa r t , 433 
F.3d [273] a t 303 [(2d C i r . 2 0 0 6 ) ] ; or where the 
death p e n a l t y i s sought, see, e.g., U n i t e d S t a t e s v.  
W i l s o n , 493 F. Supp. 2d 537, 544 (E.D.N.Y. 2007) 
( o b s e r v i n g , i n a c a p i t a l case, t h a t ' [ n ] e a r l y 600 
p o t e n t i a l j u r o r s came t o t h i s courtroom t o f i l l out 
56-page q u e s t i o n n a i r e s p r e p a r e d by the p a r t i e s and 
by the c o u r t ' ) ; see a l s o U n i t e d S t a t e s v. McVeigh, 
153 F.3d 1166, 1181 (10th C i r . 1998). The use of 
such a procedure as a p r e l i m i n a r y s c r e e n i n g t o o l 
f a l l s w e l l w i t h i n the d i s t r i c t c o u r t ' s broad 
d i s c r e t i o n i n c o n d u c t i n g v o i r d i r e . See g e n e r a l l y 
U n i t e d S t a t e s v. Rahman, 189 F.3d a t 121-22 
( h o l d i n g , where d i s t r i c t c o u r t removed some 
p o t e n t i a l j u r o r s f o r cause based on responses t o 
q u e s t i o n n a i r e s w h i l e c o n d u c t i n g o r a l v o i r d i r e of 
r e m a i n i n g v e n i r e p e r s o n s , t h a t c o u r t ' s ' v o i r d i r e 
s k i l l f u l l y b a l a n c e d the d i f f i c u l t t a s k of 
q u e s t i o n i n g such a l a r g e j u r y p o o l w i t h the 
de f e n d a n t s ' r i g h t t o i n q u i r e i n t o the s e n s i t i v e 
i s s u e s t h a t might a r i s e i n the c a s e ' ) ; U n i t e d S t a t e s  
v. C o n t r e r a s , 108 F.3d 1255, 1269-70 (10th C i r . 
1997) ( s a n c t i o n i n g removal of p r o s p e c t i v e j u r o r s f o r 
cause i n n o n - c a p i t a l cases based on q u e s t i o n n a i r e 
r e s p o n s e s ) ; U n i t e d S t a t e s v. P a r a d i e s , 98 F.3d 1266, 
1277-81 (11th C i r . 1996) (same)." 

U n i t e d S t a t e s v. Quinones, 511 F.3d 289, 299-300 (2d C i r . 

2007). 

Rule 19.4, A l a . R. Crim. P., p r o v i d e s t h a t the c o u r t 

r e p o r t e r s h a l l take " f u l l s t e n o g r a p h i c notes of the v o i r d i r e " 

i n a l l d e a t h - p e n a l t y c a s e s . The c o m p l e t i o n of a j u r o r 

q u e s t i o n n a i r e r e l a t e d t o a s p e c i f i c case i s p a r t of the v o i r 
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d i r e p r o c e s s ; t h u s , a c c o r d i n g t o Rule 19.4, A l a . R. Crim. P., 

the c o u r t ' s i n s t r u c t i o n s r e l a t e d t o those q u e s t i o n n a i r e s 

s h o u l d be r e c o r d e d and t r a n s c r i b e d by the c o u r t r e p o r t e r . 

IV. 

Luong f u r t h e r argues t h a t the c i r c u i t c o u r t e r r e d i n 

a l l o w i n g a v i d e o t a p e of Cpt. D a r r y l W i l s o n t h r o w i n g sandbags 

o f f of the Dauphin I s l a n d B r i d g e t o be a d m i t t e d i n t o e v i d e n c e 

d u r i n g the p e n a l t y phase. S p e c i f i c a l l y , he argues t h a t the 

a d m i s s i o n of the v i d e o t a p e and t e s t i m o n y c o n c e r n i n g Cpt. 

W i l s o n ' s s i m u l a t i o n was erroneous because, he says, Cpt. 

W i l s o n was not o f f e r e d as an e x p e r t w i t n e s s and the experiment 

was a s c i e n t i f i c experiment t h a t s h o u l d have been conducted by 

an e x p e r t . 

Immediately b e f o r e the p e n a l t y phase, defense c o u n s e l 

o b j e c t e d t o the S t a t e ' s attempt t o admit a v i d e o t a p e d 

experiment t h a t showed Cpt. W i l s o n t h r o w i n g f o u r sandbags o f f 

the Dauphin I s l a n d B r i d g e . Defense c o u n s e l s t a t e d t h a t the 

v i d e o t a p e was more p r e j u d i c i a l than p r o b a t i v e , t h a t the 

c o n d i t i o n s on the day of the experiment were d i f f e r e n t than 

those on the day of the murders, and t h a t the c o n d i t i o n s c o u l d 

have a f f e c t e d the r a t e of descent of the b o d i e s . Luong a l s o 
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argued t h a t the experiment was a s c i e n t i f i c experiment t h a t 

r e q u i r e d the t e s t i m o n y of an e x p e r t w i t n e s s . The S t a t e 

a s s e r t e d t h a t the v i d e o t a p e was a d m i s s i b l e i n the p e n a l t y 

phase t o e s t a b l i s h the a g g r a v a t i n g c i r c u m s t a n c e t h a t the 

murders were e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l because 

the v i d e o t a p e showed the f o r c e w i t h which the b o d i e s h i t the 

water. The c i r c u i t c o u r t a l l o w e d the v i d e o t a p e t o be a d m i t t e d 

i n t o e v i d e n c e . (R. 1506.) 

D u r i n g the p e n a l t y phase of Luong's t r i a l , Cpt. W i l s o n 

t e s t i f i e d t h a t he conducted an experiment by u s i n g sandbags 

t h a t corresponded t o the d i f f e r e n t w e i g h t s of the c h i l d r e n and 

t h a t he threw them i n d i v i d u a l l y o f f the Dauphin I s l a n d 

B r i d g e . 1 1 He t e s t i f i e d t h a t he used a c o n v e r s i o n c h a r t t h a t 

he had o b t a i n e d on the I n t e r n e t t o c a l c u l a t e the speed a t 

which each c h i l d h i t the water. Cpt. W i l s o n t e s t i f i e d t h a t 

the c h i l d r e n were desc e n d i n g and h i t the water a t a r a t e of 25 

m i l e s per hour. (R. 1533.) 

"The p a r t y o f f e r i n g i n e v i d e n c e the r e s u l t s of 
an experiment must surmount the h u r d l e p r e s e n t e d by 

11We q u e s t i o n the a c c u r a c y of the body w e i g h t s , g i v e n t h a t 
Cpt. W i l s o n s a i d t h a t he used the w e i g h t s of the c h i l d r e n a t 
the time of the a u t o p s i e s , which c o u l d have d i f f e r e d 
s i g n i f i c a n t l y from t h e i r w e ights a t the time of death. 
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the t e s t of ' s u b s t a n t i a l s i m i l a r i t y . ' I t has been 
h e l d t h a t e v i d e n c e of an experiment, conducted out 
of c o u r t and h a v i n g p r o b a t i v e v a l u e on a ma t t e r i n 
i s s u e , i s a d m i s s i b l e i f the c o n d i t i o n s of the 
experiment were s u b s t a n t i a l l y s i m i l a r t o the 
c o n d i t i o n s e x i s t i n g a t the time of the o c c u r r e n c e 
i n v o l v e d i n the l i t i g a t i o n . Whether t h i s c o n d i t i o n 
of s i m i l a r i t y has been met i s a q u e s t i o n l e f t 
l a r g e l y t o the d i s c r e t i o n of the t r i a l j udge." 

C h a r l e s Gamble and Robert Goodwin, M c E l r o y ' s Alabama E v i d e n c e , 

§81.01(2) (6th ed 2009) ( f o o t n o t e s o m i t t e d ) . 

"However, b e f o r e the d e m o n s t r a t i o n , the t r i a l 
c o u r t s h o u l d determine i f the p r e j u d i c i a l e f f e c t of 
the d e m o n s t r a t i o n s u b s t a n t i a l l y outweighs i t s 
p r o b a t i v e v a l u e . Even i f the t r i a l c o u r t f i n d s the 
d e m o n s t r a t i o n t o be r e l e v a n t and h e l p f u l t o the 
j u r y , the t r i a l c o u r t may s t i l l e x c l u d e i t i f the 
p r o b a t i v e v a l u e i s s u b s t a n t i a l l y outweighed by the 
danger of u n f a i r p r e j u d i c e . " 

Minor v. S t a t e , 780 So. 2d 707, 763 ( A l a . Crim. App. 1999), 

r e v ' d on o t h e r grounds, 780 So. 2d 796 ( A l a . 2000). "There 

must be a s i m i l a r i t y of c o n d i t i o n t o g i v e an experiment 

p r o b a t i v e v a l u e s u f f i c i e n t t o wa r r a n t i t s a d m i s s i o n a t t r i a l . 

D i s s i m i l a r i t y of e s s e n t i a l p a r t i c u l a r s between the t e s t and 

a c t u a l c o n d i t i o n s r e q u i r e t h a t such e v i d e n c e be r e j e c t e d . " 

G i l l e y v. S t a t e , 367 So. 2d 597, 599 ( A l a . Crim. App. 1978). 

Moreover, when an experiment i s v i d e o t a p e d and the 

v i d e o t a p e i s a d m i t t e d a t t r i a l the proponent must a l s o l a y a 

p r o p e r f o u n d a t i o n f o r the a d m i s s i o n of the r e c o r d i n g . 
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"[B]ecause a f i l m e d reenactment of a p a r t i c u l a r 
event i s a type of e v i d e n c e which has the p o t e n t i a l 
t o cause g r e a t p r e j u d i c e , a c o u r t s h o u l d e x e r c i s e 
c a u t i o n when r u l i n g upon the a d m i s s i b i l i t y of a 
f i l m e d reenactment i n a c r i m i n a l case. Most 
j u r i s d i c t i o n s t h a t have a d m i t t e d f i l m e d reenactments 
as e v i d e n c e i n a c r i m i n a l case have r e q u i r e d the 
proponent of t h i s e v i d e n c e t o l a y a p r o p e r 
f o u n d a t i o n showing t h a t the v i d e o tape or f i l m 
a c c u r a t e l y p o r t r a y s the event i n q u e s t i o n . See S t a t e  
v. Trahan, 543 So. 2d 984, 997 (La. App. 3d C i r . ) , 
r e v ' d on o t h e r grounds, 551 So. 2d 1303 n. 3 (La. 
1989); Morgan v. S t a t e , 518 So. 2d 186, 189 ( A l a . 
Crim. App. 1987); S t a t e v. T i l l i n g h a s t , 465 A.2d 
191, 196 (R.I. 1983); see a l s o A n n o t a t i o n , 
A d m i s s i b i l i t y of V i d e o t a p e F i l m i n Evidence i n  
C r i m i n a l T r i a l , 60 A.L.R.3d 333, 337 (1974) ( s t a t i n g 
t h a t ' i t i s g e n e r a l l y r e c o g n i z e d t h a t b e f o r e a 
v i d e o t a p e f i l m can be a d m i t t e d as e v i d e n c e a p r o p e r 
f o u n d a t i o n of i t s a u t h e n t i c i t y and a c c u r a c y must be 
l a i d ' ) . A d d i t i o n a l l y , the proponent must e s t a b l i s h 
t h a t the reenactment was f i l m e d under c o n d i t i o n s 
s u b s t a n t i a l l y s i m i l a r t o those e x i s t i n g a t the time 
of the event. T i l l i n g h a s t s u p r a . " 

S t a t e v. Leroux, 133 N.H. 781, 784-85, 584 A.2d 778, 780-81 

(1990). "The s t r o n g impact of s e e i n g an i n a c c u r a t e 

reenactment c r e a t e s such a s u b s t a n t i a l p o s s i b i l i t y of 

p r e j u d i c e t h a t i t i s u n l i k e l y c r o s s - e x a m i n a t i o n c o u l d 

e f f e c t i v e l y p o i n t out the d i s c r e p a n c i e s . " S t a t e v. Trahan, 

576 So. 2d 1, 8 (La. 1990). 

In t h i s case Cpt. W i l s o n o f f e r e d no t e s t i m o n y c o n c e r n i n g 

the s i m i l a r i t i e s of the experiment and the events t h a t took 

p l a c e on January 7, 2008. Indeed, we q u e s t i o n whether t h a t 
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t e s t c o u l d be s a t i s f i e d i n t h i s case, g i v e n the many v a r i a b l e s 

t h a t c o u l d e x i s t w i t h the use of sandbags as b o d i e s . Nor was 

any t e s t i m o n y p r e s e n t e d c o n c e r n i n g the p r o p e r f o u n d a t i o n f o r 

the a d m i s s i o n of the v i d e o t a p e . 

F u r t h e r , Cpt. W i l s o n t e s t i f i e d c o n c e r n i n g the r a t e of 

speed of the f a l l i n g b o d i e s based on a s c i e n t i f i c f o r m u l a t h a t 

he s a i d he o b t a i n e d on the I n t e r n e t . Cpt. W i l s o n had no 

s c i e n t i f i c knowledge of the computation of t h i s f o r m u l a or 

what c o n d i t i o n s , i f any, c o u l d a f f e c t t h a t computation. 

A c c o r d i n g t o Rule 702, A l a . R. E v i d . : 

"(a) I f s c i e n t i f i c , t e c h n i c a l , or o t h e r 
s p e c i a l i z e d knowledge w i l l a s s i s t the t r i e r of f a c t 
t o u n d e r s t a n d the evi d e n c e or t o determine a f a c t i n 
i s s u e , a w i t n e s s q u a l i f i e d as an e x p e r t by 
knowledge, s k i l l , e x p e r i e n c e , t r a i n i n g , or e d u c a t i o n 
may t e s t i f y t h e r e t o i n the form of an o p i n i o n or 
o t h e r w i s e . " 

"When a w i t n e s s p r e s e n t s i n f o r m a t i o n t h a t i s o u t s i d e the 

wor k i n g knowledge of an average l a y p e r s o n , then the need f o r 

an e x p e r t e x i s t s . " U n i t e d S t a t e s v. Lawson, (No. 3:08-21-DCR) 

(E.D. Ky. May 1, 2009) (not r e p o r t e d i n F. Supp. 2d ), c i t i n g 

U n i t e d S t a t e s v. White, 492 F.3d 380, 403 (6th C i r . 2007). 

"The f u n c t i o n of an e x p e r t i s t o 'p r o v i d e t e s t i m o n y on 

s u b j e c t s t h a t are beyond the common sense, e x p e r i e n c e and 
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e d u c a t i o n of the average j u r o r . ' " F e l d e r v. P h y s i o t h e r a p y  

A s s o c s . , 215 A r i z . 154, 165, 158 P.3d 877, 888 (2007). " T r i a l 

c o u r t s h o u l d admit e x p e r t t e s t i m o n y i f r e l y i n g on the 

'"knowledge and a p p l i c a t i o n of p r i n c i p l e s of p h y s i c s , 

e n g i n e e r i n g , and o t h e r s c i e n c e s [ i s ] beyond the ken of the 

average j u r o r . " ' . " Denham v. Holmes, 60 So. 3d 773, 787 

(Miss. 2011), c i t i n g 9 Am.Jur. 3d Proof of F a c t s § 115, 4 

(2010). We can l o c a t e no caselaw a l l o w i n g a l a y p e r s o n t o 

t e s t i f y c o n c e r n i n g the r a t e of a c c e l e r a t i o n of a f a l l i n g body. 

C e r t a i n l y m a t t e r s of p h y s i c s and v e l o c i t y are not ma t t e r s 

w i t h i n the common knowledge of an average j u r o r . See S t a t e v.  

Mann, 129 N.M. 600, 604, 11 P.3d 564, 568 (2000)("The e x p e r t 

w i t n e s s t e s t i f i e d r e g a r d i n g the mechanics, i n c l u d i n g the speed 

of f a l l i n g b o d i e s . . . . " ) ; Mathews v. C h r y s l e r R e a l t y Corp., 627 

S.W.2d 314 (1982) (expert t e s t i f i e d t o f o r c e of f a l l i n g body); 

Texas Employer's I n s . Ass'n v. Gregory, 521 S.W.2d 898, 900 

(Tex. C i v . App. 1975), r e v ' d on o t h e r grounds, 530 S.W.2d 105 

(Tex. 1975) (the e x p e r t " t e s t i f i e d ... a p p l y i n g the laws of 

p h y s i c s as t o f a l l i n g o b j e c t s " t h a t the body would have been 

t r a v e l i n g a t a speed of 9-15 m i l e s per h o u r ) ; Gose v. True, 

197 Iowa 1094, 198 N.W. 528 (1924) (expert t e s t i f i e d 
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c o n c e r n i n g f o r c e of impact of the v e h i c l e as compared t o the 

impact of f a l l i n g body). Because an a p p r o p r i a t e e x p e r t d i d 

not t e s t i f y c o n c e r n i n g the f o r m u l a used t o c a l c u l a t e the r a t e 

and speed of descent of the f o u r v i c t i m s , the a d m i s s i o n of 

e v i d e n c e of Cpt. W i l s o n ' s experiment was e r r o r . 

V. 

Luong next argues t h a t the i n t e r p r e t e r h i r e d t o a s s i s t 

c o u n s e l i n communicating w i t h him was inadequate and 

u n r e l i a b l e . S p e c i f i c a l l y , he a s s e r t s t h a t the i n t e r p r e t e r was 

not c e r t i f i e d or r e g i s t e r e d i n Alabama and t h a t h i s 

i n t e r p r e t a t i o n s were inadequate and u n r e l i a b l e . 

The r e c o r d i n d i c a t e s t h a t i n March 2008 Luong moved f o r 

funds so t h a t he c o u l d h i r e a V i e t namese-speaking i n t e r p r e t e r 

t o a s s i s t c o u n s e l i n communicating w i t h Luong. (C.R. 76-77.) 

Luong had an i n t e r p r e t e r a t h i s a r r a i g n m e n t i n A p r i l 2008. 1 2 

(R. 17.) In November 2008, c o u n s e l r e q u e s t e d t h a t the c o u r t 

a l l o w him t o c o n t a c t the c o u r t ' s i n t e r p r e t e r or the 

i n t e r p r e t e r who would i n t e r p r e t the t r i a l p r o c e e d i n g s . At 

t h i s h e a r i n g , Luong i n d i c a t e d t h a t the Alabama A d m i n i s t r a t i v e 

1 2 T h i s i n t e r p r e t e r was a l s o p r e s e n t a t t r i a l but the 
r e c o r d r e f l e c t s t h a t Luong r a r e l y used t h i s i n t e r p r e t e r d u r i n g 
the c i r c u i t c o u r t p r o c e e d i n g s . 
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O f f i c e of C o u r t s ("AOC") had r e c e n t l y adopted new p o l i c i e s 

r e g a r d i n g f o r e i g n - l a n g u a g e i n t e r p r e t e r s and t h a t those 

p r o c e d u r e s p r o v i d e d t h a t i n t e r p r e t e r s be r e g i s t e r e d w i t h AOC 

so t h a t a background check c o u l d be conducted. See P o l i c i e s  

and Procedures f o r F o r e i g n Language I n t e r p r e t e r s . The c i r c u i t 

c o u r t i n d i c a t e d t h a t b e f o r e t r i a l the i n t e r p r e t e r he a p p o i n t e d 

needed t o r e g i s t e r w i t h AOC. (R. 183.) The r e c o r d i n d i c a t e s 

t h a t the c o u r t gave the i n t e r p r e t e r an o a th; however, the 

c o n t e n t s of t h a t oath i s not c o n t a i n e d i n the r e c o r d . (R. 

967.) 

S e c t i o n 15-1-3(a), A l a . Code 1975, addresses the use of 

f o r e i g n - l a n g u a g e i n t e r p r e t e r s and p r o v i d e s , i n p a r t : 

"(3) I f the c o u r t determines t h a t due p r o c e s s 
c o n s i d e r a t i o n s r e q u i r e an i n t e r p r e t e r , the c o u r t 
s h a l l a p p o i n t a q u a l i f i e d p e r s o n t o i n t e r p r e t the 
p r o c e e d i n g s f o r the defendant, j u v e n i l e , or w i t n e s s 
r e q u e s t i n g a s s i s t a n c e . The i n t e r p r e t e r s h a l l a l s o 
i n t e r p r e t the t e s t i m o n y or statements of the 
defendant, j u v e n i l e , or w i t n e s s , and, where 
a p p l i c a b l e , a s s i s t i n communications w i t h c o u n s e l . " 

As t h i s C ourt noted i n A l b a r r a n v. S t a t e , 96 So. 2d 131 

( A l a . Crim. App. 2011), Alabama has no s t a t u t e r e q u i r i n g t h a t 

i n t e r p r e t e r s be c e r t i f i e d . However, e f f e c t i v e October 1, 

2008, AOC, under the d i r e c t i o n of then C h i e f J u s t i c e Sue B e l l 

Cobb, adopted a 25-page p o l i c y r e g a r d i n g the use of 
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i n t e r p r e t e r s i n Alabama c o u r t s . These g u i d e l i n e s p r o v i d e t h a t 

an i n t e r p r e t e r s h o u l d be r e g i s t e r e d w i t h AOC, t h a t the 

i n t e r p r e t e r s h o u l d be a d m i n i s t e r e d an oath by the c o u r t , t h a t 

the i n t e r p r e t e r s h o u l d be g i v e n c e r t a i n i n s t r u c t i o n s r e g a r d i n g 

h i s or her f u n c t i o n , t h a t a n o n c e r t i f i e d i n t e r p r e t e r may be 

a p p o i n t e d but t h a t t h a t i n t e r p r e t e r s h o u l d be g i v e n more 

d e t a i l e d i n s t r u c t i o n s than a c e r t i f i e d i n t e r p r e t e r , and t h a t 

the i n t e r p r e t e r must abide by the F o r e i g n Language 

I n t e r p r e t e r s ' Code of P r o f e s s i o n a l R e s p o n s i b i l i t y . These 

g u i d e l i n e s f u r t h e r p r o v i d e t h a t " I n a l l cases, the r e c o r d 

s h o u l d r e f l e c t the i n t e r p r e t e r ' s o a t h and/or the adequacy of 

the i n t e r p r e t e r ' s p r i o r w r i t t e n o a t h . " S e c t i o n 6, F. Oath. 

The r e c o r d i n t h i s case r e f l e c t s t h a t the i n t e r p r e t e r was 

g i v e n an oath but the oath was not t r a n s c r i b e d i n t o the 

r e c o r d . N e i t h e r are t h e r e any documents showing t h a t the 

i n t e r p r e t e r was r e g i s t e r e d w i t h AOC or t h a t the i n t e r p r e t e r 

had been g i v e n any s p e c i f i c i n s t r u c t i o n s r e g a r d i n g h i s conduct 

d u r i n g the c o u r t p r o c e e d i n g s . S e c t i o n 10, E. 1 3 

1 3 T h i s s e c t i o n p r o v i d e s , i n p a r t : 

"When a C e r t i f i e d i n t e r p r e t e r has not been 
a p p o i n t e d , the c o u r t s h o u l d g i v e i n s t r u c t i o n s t o the 
o t h e r w i s e q u a l i f i e d i n t e r p r e t e r , e i t h e r o r a l l y or i n 
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The r e c o r d f u r t h e r r e f l e c t s t h a t the S t a t e ' s f i r s t t h r e e 

w i t n e s s e s d u r i n g the g u i l t phase r e l i e d on the s e r v i c e s of the 

c o u r t i n t e r p r e t e r . Luong argues t h a t the t r a n s l a t i o n s of 

t h e i r t e s t i m o n y was in a d e q u a t e . A r e v i e w of the r e c o r d 

i n d i c a t e s t h a t a t one p o i n t when the S t a t e ' s f i r s t w i t n e s s , 

w r i t i n g , t h a t s u b s t a n t i a l l y conform t o the 
f o l l o w i n g : 

"1. Do not d i s c u s s the pending p r o c e e d i n g s w i t h 
a p a r t y or w i t n e s s , o u t s i d e of p r o f e s s i o n a l 
employment i n the same case. 

"2. Do not d i s c l o s e communications between 
c o u n s e l and c l i e n t . 

"3. Do not attempt t o g i v e l e g a l a d v i c e t o a 
p a r t y or w i t n e s s . R e f e r l e g a l q u e s t i o n s t o the 
a t t o r n e y or t o the c o u r t . 

"4. Inform the c o u r t i f you are unable t o 
i n t e r p r e t a word, e x p r e s s i o n , s p e c i a l t e r m i n o l o g y , 
or d i a l e c t , or have doubts about your l i n g u i s t i c 
e x p e r t i s e or a b i l i t y t o p e r f o r m a d e q u a t e l y i n a 
p a r t i c u l a r case. 

"5. I n t e r p r e t a l l words, i n c l u d i n g s l a n g , 
v u l g a r i s m s , and e p i t h e t s , t o convey the i n t e n d e d 
meaning. 

"7. D i r e c t a l l i n q u i r e s or problems t o the 
c o u r t and not t o the w i t n e s s or c o u n s e l . I f 
ne c e s s a r y , you may r e q u e s t p e r m i s s i o n t o approach 
the bench w i t h c o u n s e l t o d i s c u s s a problem. ... " 
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Dung Ngoc Dhi Phan, was t e s t i f y i n g on c r o s s - e x a m i n a t i o n , the 

f o l l o w i n g o c c u r r e d : 

"[Defense c o u n s e l ] : Was Mr. Luong p a r t i c u l a r and 
c a r e f u l about even f a m i l y members t a k i n g the 
c h i l d r e n o f f ? 

" ( I n t e r p r e t e r t r a n s l a t i n g . ) 

"The i n t e r p r e t e r : Can you r e p e a t the q u e s t i o n ? 
A c t u a l l y I don't q u i t e u n d e r s t a n d your q u e s t i o n 
m y s e l f . " 

(R. 1000.) L a t e r , d u r i n g the same c r o s s - e x a m i n a t i o n , the 

f o l l o w i n g o c c u r r e d : 

"[Phan]: I heard t h a t word [dust of l i f e ] , but I 
d i d n ' t u n d e r s t a n d i t because I l i v e i n the 
c o u n t r y s i d e w i t h my g r a n d p a r e n t s . 

"[Defense c o u n s e l ] : D i d she know t h a t was 
r e f e r r i n g t o a mixed-race c h i l d ? 

"The i n t e r p r e t e r : I don't agree w i t h t h a t . 

"Judge, would you a l l o w me t o e x p l a i n the word? 
M i s a p p l y . 

"The C o u r t : You w i l l have t o t r a n s l a t e what the 
w i t n e s s says as opposed t o y o u r s e l f . " 

(R. 1006-07.) 

In any f u r t h e r p r o c e e d i n g s , we urge the c i r c u i t c o u r t t o 

f u l l y comply w i t h the proc e d u r e s adopted by AOC when d e a l i n g 

w i t h f o r e i g n - l a n g u a g e s p e a k i n g i n t e r p r e t e r s . 
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V I . 

Luong f u r t h e r argues t h a t the c i r c u i t c o u r t e r r e d i n 

a l l o w i n g h i s statements t o p o l i c e t o be a d m i t t e d i n t o e v i d e n c e 

because, he sa y s , he d i d not v o l u n t a r i l y waive h i s Miranda 

w a r n i n g s , 1 4 h i s statements were not v o l u n t a r y , and law-

enforcement o f f i c e r s f a i l e d t o c l a r i f y h i s r e q u e s t f o r a 

Vietnamese a t t o r n e y . 

When r e v i e w i n g a t r i a l c o u r t ' s r u l i n g on a motion t o 

supp r e s s , we use the s t a n d a r d a r t i c u l a t e d by the Alabama 

Supreme Court i n McLeod v. S t a t e , 718 So. 2d 727 ( A l a . 1998) : 

"For a c o n f e s s i o n , or an i n c u l p a t o r y statement, 
to be a d m i s s i b l e , the S t a t e must prove by a 
preponderance of the evi d e n c e t h a t i t was v o l u n t a r y . 
Ex p a r t e S i n g l e t o n , 465 So. 2d 443, 445 ( A l a . 1985). 
The i n i t i a l d e t e r m i n a t i o n i s made by the t r i a l 
c o u r t . S i n g l e t o n , 465 So. 2d a t 445. The t r i a l 
c o u r t ' s d e t e r m i n a t i o n w i l l not be d i s t u r b e d u n l e s s 
i t i s c o n t r a r y t o the g r e a t weight of the evi d e n c e 
or i s m a n i f e s t l y wrong. Marschke v. S t a t e , 450 So. 
2d 177 ( A l a . Crim. App. 1984).... 

"The F i f t h Amendment t o the C o n s t i t u t i o n of the 
U n i t e d S t a t e s p r o v i d e s i n p e r t i n e n t p a r t : 'No pers o n 
... s h a l l be co m p e l l e d i n any c r i m i n a l case t o be a 
w i t n e s s a g a i n s t h i m s e l f . . . . ' S i m i l a r l y , § 6 of the 
Alabama C o n s t i t u t i o n of 1901 p r o v i d e s t h a t ' i n a l l 
c r i m i n a l p r o s e c u t i o n s , the accused ... s h a l l not be 
com p e l l e d t o g i v e e v i d e n c e a g a i n s t h i m s e l f . ' These 
c o n s t i t u t i o n a l guarantees ensure t h a t no i n v o l u n t a r y 

1 4 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966). 
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c o n f e s s i o n , or o t h e r i n c u l p a t o r y statement, i s 
a d m i s s i b l e t o c o n v i c t the accused of a c r i m i n a l 
o f f e n s e . Culombe v. C o n n e c t i c u t , 367 U.S. 568, 81 
S.Ct. 1860, 6 L.Ed.2d 1037 (1961); Hubbard v. S t a t e , 
283 A l a . 183, 215 So. 2d 261 (1968). 

" I t has l o n g been h e l d t h a t a c o n f e s s i o n , or any 
i n c u l p a t o r y statement, i s i n v o l u n t a r y i f i t i s 
e i t h e r c o e r c e d through f o r c e or i n d u c e d through an 
expr e s s or i m p l i e d promise of l e n i e n c y . Bram v.  
U n i t e d S t a t e s , 168 U.S. 532, 18 S.Ct. 183, 42 L.Ed. 
568 (1897). In Culombe, 367 U.S. a t 602, 81 S.Ct. a t 
1879, the Supreme Court of the U n i t e d S t a t e s 
e x p l a i n e d t h a t f o r a c o n f e s s i o n t o be v o l u n t a r y , the 
defendant must have the c a p a c i t y t o e x e r c i s e h i s own 
f r e e w i l l i n c h o o s i n g t o c o n f e s s . I f h i s c a p a c i t y 
has been i m p a i r e d , t h a t i s , ' i f h i s w i l l has been 
overborne' by c o e r c i o n or inducement, then the 
c o n f e s s i o n i s i n v o l u n t a r y and cannot be a d m i t t e d 
i n t o e v i d e n c e . I d . (emphasis added). 

"The Supreme Court has s t a t e d t h a t when a c o u r t 
i s d e t e r m i n i n g whether a c o n f e s s i o n was g i v e n 
v o l u n t a r i l y i t must c o n s i d e r the ' t o t a l i t y of the 
c i r c u m s t a n c e s . ' Boulden v. Holman, 394 U.S. 478, 
480, 89 S.Ct. 1138, 1139-40, 22 L.Ed.2d 433 (1969); 
Greenwald v. W i s c o n s i n , 390 U.S. 519, 521, 88 S.Ct. 
1152, 1154, 20 L.Ed.2d 77 (1968); see Beecher v.  
Alabama, 389 U.S. 35, 38, 88 S.Ct. 189, 191, 19 
L.Ed.2d 35 (1967). Alabama c o u r t s have a l s o h e l d 
4 - 1 ^ - ^ 4 - -X ^ ^ n n T ^ 4 - v ^ n n ^ 4 - ^ ^ ^ ^ ^ ^ ^ T ^ 4 - T ^ ^ 4 - ^ 4 . 1 ^ 4 - T T t h a t a c o u r t must c o n s i d e r the t o t a l i t y of the 
ci r c u m s t a n c e s t o determine i f the defendant's w i l l 
was overborne by c o e r c i o n or inducement. See Ex  
p a r t e Matthews, 601 So. 2d 52, 54 (Ala.) ( s t a t i n g 
t h a t a c o u r t must a n a l y z e a c o n f e s s i o n by l o o k i n g a t 
the t o t a l i t y of the c i r c u m s t a n c e s ) , c e r t . d e n i e d , 
505 U.S. 1206, 112 S.Ct. 2996, 120 L.Ed.2d 872 
(1992); Jackson v. S t a t e , 562 So. 2d 1373, 1380 
(A l a . Crim. App. 1990) ( s t a t i n g t h a t , t o admit a 
c o n f e s s i o n , a c o u r t must determine t h a t the 
defendant's w i l l was not overborne by p r e s s u r e s and 
ci r c u m s t a n c e s s w i r l i n g around him); Eakes v. S t a t e , 
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387 So.2d 855, 859 ( A l a . Crim. App. 1978) ( s t a t i n g 
t h a t the t r u e t e s t t o be employed i s 'whether the 
defendant's w i l l was overborne a t the time he 
co n f e s s e d ' ) ( e m p h a s i s added)." 

718 So. 2d a t 729 ( f o o t n o t e o m i t t e d ) . 

B e f o r e t r i a l , Luong moved t o suppress h i s s t a t e m e n t s , and 

an e x t e n s i v e h e a r i n g was h e l d on the motion a t which s e v e r a l 

p o l i c e o f f i c e r s t e s t i f i e d . (C.R. 204; R. 186-275.) D u r i n g 

the s u p p r e s s i o n h e a r i n g , Jason Edwards, a c o r p o r a l w i t h the 

Bayou La B a t r e p o l i c e department, t e s t i f i e d t h a t a t around 

8:00 p.m. i n the ev e n i n g of January 7, 2008, he was d i s p a t c h e d 

t o Luong's house i n response t o a m i s s i n g person's c a l l . C p l . 

Edwards t e s t i f i e d t h a t when he a r r i v e d a t the house, Luong was 

s t a n d i n g i n the f r o n t y a r d , and Luong a d v i s e d him t h a t h i s 

f o u r c h i l d r e n were m i s s i n g . Luong t o l d C p l . Edwards t h a t he 

had g i v e n the c h i l d r e n t o a women named Kim. L a t e r t h a t 

n i g h t , a t a p p r o x i m a t e l y 10:00 p.m., C p l . Edwards s a i d t h a t 

Luong came t o the p o l i c e s t a t i o n . C p l . Edwards t e s t i f i e d t h a t 

a t t h a t time C p l . S h e l l y a d v i s e d Luong of h i s Miranda r i g h t s 

and t h a t Luong s i g n e d a w a i v e r - o f - r i g h t s form. 

C l i f f Adams, a d e t e c t i v e w i t h the Bayou La B a t r e p o l i c e 

department, t e s t i f i e d t h a t he i n t e r v i e w e d Luong on the e v e n i n g 

of January 7, 2008, a f t e r Luong had been a d v i s e d of h i s 
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Miranda r i g h t s . He s a i d t h a t Luong t o l d p o l i c e t h a t h i s 

c h i l d r e n were w i t h a women named Kim. Det. Adams f u r t h e r 

t e s t i f i e d t h a t Luong d i d not appear t o be under the i n f l u e n c e 

of a n y t h i n g , t h a t he d i d not promise Luong a n y t h i n g i n 

exchange f o r a statement, t h a t he c o u l d u n d e r s t a n d Luong's 

E n g l i s h , and t h a t Luong appeared t o u n d e r s t a n d the p o l i c e 

o f f i c e r s based on h i s responses t o q u e s t i o n s . 

S c o t t R i v a , a former D e t e c t i v e w i t h the Bayou La B a t r e 

p o l i c e department, t e s t i f i e d t h a t he f i r s t came i n t o c o n t a c t 

w i t h Luong on the e v e n i n g of January 7, 2008, when Luong came 

to the p o l i c e s t a t i o n . R i v a s a i d t h a t Luong came t o the 

p o l i c e s t a t i o n a g a i n on the morning of January 8, 2008, w i t h 

h i s w i f e . A t t h a t time R i v a asked Luong i f he would ta k e 

p o l i c e t o the e x a c t l o c a t i o n where he gave the c h i l d r e n t o 

Kim. 

D a r r y l W i l s o n , a c a p t a i n w i t h the Bayou La B a t r e p o l i c e 

department, t e s t i f i e d t h a t he a r r i v e d a t the p o l i c e s t a t i o n on 

January 8, 2008, a t a p p r o x i m a t e l y 11:00 a.m. and Luong was a t 

the p o l i c e s t a t i o n . Cpt. W i l s o n t e s t i f i e d t h a t he g r e e t e d 

Luong, t h a t he went t o get a Miranda form, t h a t he rea d Luong 

h i s r i g h t s , and t h a t Luong s i g n e d a w a i v e r - o f - r i g h t s form. 
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Luong t o l d him t h a t he c o u l d u n d e r s t a n d and speak E n g l i s h , 

t h a t he had been i n the U n i t e d S t a t e s s i n c e 1984 when he was 

14 years o l d , and t h a t he u n d e r s t o o d Cpt. W i l s o n " v e r y w e l l . " 

(R. 236.) Cpt. W i l s o n f u r t h e r t e s t i f i e d t h a t he d i d not 

promise Luong a n y t h i n g and t h a t Luong was not t h r e a t e n e d . A t 

t h i s t i m e , Luong t o l d Cpt. W i l s o n t h a t he had g i v e n the 

c h i l d r e n t o a woman named Kim. Cpt. W i l s o n t o l d Luong t h a t he 

d i d not b e l i e v e him and t h a t Luong had a l l o w e d a g i r l f r i e n d t o 

take the c h i l d r e n , t h a t he had s o l d the c h i l d r e n f o r c r a c k 

c o c a i n e , or t h a t he had k i l l e d the c h i l d r e n . Cpt. W i l s o n s a i d 

t h a t Luong dropped h i s head, and he asked Luong t o take him t o 

the c h i l d r e n . Cpt. W i l s o n t e s t i f i e d t h a t he and C h i e f Joyner 

drove w i t h Luong t o B i l o x i , where Luong s a i d he had g i v e n the 

c h i l d r e n t o Kim. They a l l r e t u r n e d t o the p o l i c e s t a t i o n 

a f t e r f a i l i n g t o f i n d a woman named Kim, and when Cpt. W i l s o n 

was p u t t i n g Luong i n t o a h o l d i n g c e l l Luong asked him i f he 

c o u l d speak w i t h h i s w i f e . Cpt. W i l s o n s a i d t h a t Luong and 

h i s w i f e had a c o n v e r s a t i o n f o r about f o u r minutes m o s t l y i n 

Vietnamese and t h a t a t the end of t h a t time K i e u dropped t o 

the f l o o r and s t a r t e d t o c r y h y s t e r i c a l l y . K i e u t o l d W i l s o n 

t h a t Luong had s a i d t o her t h a t he had k i l l e d the c h i l d r e n . 
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Cpt. W i l s o n s a i d t h a t he asked Luong where the c h i l d r e n were 

and t h a t Luong s a i d he would take p o l i c e t o them. Cpt. W i l s o n 

and Luong got i n t o a p a t r o l c a r and Cpt. W i l s o n asked Luong 

where he needed t o d r i v e . Luong t o l d Cpt. W i l s o n t o go t o the 

Dauphin I s l a n d B r i d g e . Cpt. W i l s o n then t e s t i f i e d : 

"And not fathoming what he s a i d , I t u r n e d around 
and s a i d : Do you mean t o t e l l me t h a t you threw your 
f o u r c h i l d r e n o f f the top of the Dauphin I s l a n d 
B r i d g e ? And he s a i d yes. 

"And, t h e r e a g a i n , I asked him a second time: 
You k i l l e d your c h i l d r e n by t h r o w i n g them o f f the 
top of the Dauphin I s l a n d B r i d g e ? And a g a i n he 
responded: Yes. And I asked him why. I s a i d : Why? 
And he s a i d : Ask my f a m i l y ; they know why." 

(R. 252.) 

A. 

Luong f i r s t argues t h a t the w a i v e r of h i s Miranda r i g h t s 

was not knowing and v o l u n t a r y because, he says, he spoke 

l i m i t e d E n g l i s h , he had a l i m i t e d e d u c a t i o n , and he s u f f e r e d 

from a mental i l l n e s s . 

"Miranda i t s e l f i n d i c a t e d t h a t no t a l i s m a n i c i n c a n t a t i o n 

was r e q u i r e d t o s a t i s f y i t s s t r i c t u r e s . " C a l i f o r n i a v.  

P r y s o c k , 453 U.S. 355, 359 (1981). "[A] l a c k of f l u e n c y i n 

E n g l i s h does not a u t o m a t i c a l l y p r e c l u d e a defendant from 

e x e c u t i n g a knowing and v o l u n t a r y w a i v e r of r i g h t s i n t h a t 
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language...." U n i t e d S t a t e s v. Oc a s i o , 8 0 Fed. Appx. 127, 12 9 

(2nd C i r . 2003). 1 5 "While a ' l i m i t e d a b i l i t y t o u n d e r s t a n d 

E n g l i s h may render a w a i v e r of r i g h t s d e f e c t i v e , ' t h i s alone 

i s not d i s p o s i t i v e . " U n i t e d S t a t e s v. Monr e a l , 602 F. Supp. 

2d 719, 722 (E.D. Va. 2008). 

"Language d i f f i c u l t i e s e n c o u n t e r e d by a defendant 
are c o n s i d e r e d i n d e t e r m i n i n g i f t h e r e has been a 

1 5 "Although the 11th C i r c u i t does not 
mandate r e a d i n g Miranda i n a language o t h e r 
than E n g l i s h , i t s pr e c e d e n t c l e a r l y 
i n d i c a t e s r e a d i n g Miranda i n a language the 
su s p e c t understands would a l l o w f o r a 
knowing w a i v e r of s u s p e c t ' s Miranda R i g h t s . 
See, e.g., U n i t e d S t a t e s v. B e r n a l - B e n i t e z , 
594 F.3d 1303, 1316-19 (11th C i r . 2010) 
( f i n d i n g t h a t b o t h defendants knowingly 
waived Miranda r i g h t s when they were re a d 
t o them i n Spa n i s h by an FBI agent f l u e n t 
i n S p a n i s h ) ; U n i t e d S t a t e s v. B e a l e , 921 
F.2d 1412, 1434-35 (11th C i r . 1991) 
( h o l d i n g t h a t a defendant who d i d not speak 
E n g l i s h , nor c o u l d r e a d S p a n i s h , c o u l d 
s t i l l k nowingly waive h i s r i g h t s when 
Miranda Warning was rea d t o him i n 
S p a n i s h ) ; U n i t e d S t a t e s v. Boon San Chong, 
829 F.2d 1572, 1574 (11th C i r . 1987) 
( h o l d i n g Miranda w a i v e r v a l i d where 
defendant was a d v i s e d of h i s r i g h t s i n h i s 
n a t i v e language and E n g l i s h and c l a i m e d t o 
u n d e r s t a n d ) . " 

U n i t e d S t a t e v. Domingo, (No. 2:09-cr-42-FtM-36SOC, October 
28, 2010) (Not r e p o r t e d i n F. Supp. 2d). 

83 



CR-08-1219 

v. 
C i r . 

v a l i d w a i v e r . See, e.g., U n i t e d S t a t e s 
Hernandez, 913 F.2d 1506, 1509-1510 (10th _ _ 
1990); U n i t e d S t a t e s v. Boon San Chong, 829 F.2d 
1572, 1574-1575 (11th C i r . 1987); P e r r i v. D i r e c t o r ,  
Department of C o r r e c t i o n s , S t a t e of I l l i n o i s , 817 
F.2d 448, 452-453 (7th C i r . 1987); U n i t e d S t a t e s v.  
Be r n a r d S., 795 F.2d 749, 751-753 (9th C i r . 1986); 
U n i t e d S t a t e s v. S h o r t , 790 F.2d 464, 469 (6th C i r . 
1986). ... 

"...[T]he f a c t t h a t the Defendant may not have 
u n d e r s t o o d a l l of the consequences of h i s w a i v e r and 
was u n f a m i l i a r w i t h the American l e g a l system i s 
i n s u f f i c i e n t t o i n v a l i d a t e the w a i v e r so l o n g as the 
p r o o f shows, as i t d i d here, the r e q u i s i t e l e v e l of 
comprehension ( i . e . , t h a t he need not t a l k , t h a t he 
c o u l d have a la w y e r , and t h a t any statements can be 
used a g a i n s t him). C o l o r a d o v. S p r i n g , 479 U.S. 
564, 573-576, 107 S.Ct. 851, 857-858, 93 L.Ed.2d 954 
(1987); U n i t e d S t a t e s v. Y u n i s , 859 F.2d 953, 964¬
966 (D.C. C i r . 1988)." 

S t a t e v. Van Tran, 864 S.W.2d 465, 473 (Tenn. 1993). 

"Even though h i s p r o f i c i e n c y i n the E n g l i s h 
language may have been l i m i t e d , i t d i d not p r e v e n t 
him from making a knowing and i n t e l l i g e n t w a i v e r of 
h i s c o n s t i t u t i o n a l r i g h t s . [The defendant's] n a t i v e 
tongue i s Sp a n i s h . N o n e t h e l e s s , the r e c o r d , and i n 
p a r t i c u l a r the t r a n s c r i p t of the r e c o r d e d i n t e r v i e w , 
r e v e a l s t h a t , a l t h o u g h he spoke i n broken E n g l i s h 
w i t h an ac c e n t and o c c a s i o n a l l y l a p s e d i n t o S p a n i s h , 
h i s command of E n g l i s h was s u f f i c i e n t f o r him t o 
have u n d e r s t o o d the Miranda warnings g i v e n t o him." 

Campaneria v. R e i d , 891 F.2d 1014, 1020 (2d C i r . 1989). 

When d e t e r m i n i n g whether a defendant whose E n g l i s h i s h i s 

or her second language had v o l u n t a r i l y waived h i s or her 

Miranda r i g h t s , we c o n s i d e r the f o l l o w i n g : 
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" ( I ) [W]hether the defendant i n d i c a t e d i n the 
a f f i r m a t i v e when asked i f he u n d e r s t o o d h i s r i g h t s ; 
( i i ) whether the defendant i n d i c a t e d he u n d e r s t o o d 
E n g l i s h ; ( i i i ) the l e n g t h of defendant's r e s i d e n c y 
w i t h i n the U n i t e d S t a t e s ; and ( i v ) defendant's 
p r e v i o u s encounters w i t h the c r i m i n a l j u s t i c e 
system." 

U n i t e d S t a t e s v. Moreno, 122 F. Supp. 2d 679, 681 (E.D. Va. 

2000). See a l s o K i m b e r l y J . Winbush, J.D., Annot., S u p p r e s s i o n  

of Statements Made Du r i n g P o l i c e I n t e r v i e w of N o n - E n g l i s h -

Speaking Defendant, 49 A.L.R. 6th 343 (2009). 

C o n c e r n i n g the impact of a defendant's mental s t a t e on 

the v o l u n t a r i n e s s of a c o n f e s s i o n , t h i s C ourt has s t a t e d : 

"Having a low IQ w i l l not render a w a i v e r 
i n e f f e c t i v e u n l e s s the i n d i v i d u a l ' s IQ i s so low 
t h a t the per s o n a t t e m p t i n g t o waive h i s r i g h t s 
a b s o l u t e l y cannot u n d e r s t a n d h i s Miranda r i g h t s . 
A r n o l d v. S t a t e , 448 So. 2d 489 ( A l a . Crim. App. 
1984) . 

"'We have o f t e n h e l d t h a t "the f a c t 
t h a t a defendant may s u f f e r from a mental 
impairment or low i n t e l l i g e n c e w i l l n o t , 
w i t h o u t o t h e r e v i d e n c e , render a c o n f e s s i o n 
i n v o l u n t a r y . " See Co l o r a d o v. C o n n e l l y , 
479 U.S. 157, 163-65, 107 S.Ct. 515, 520, 
93 L.Ed.2d 473 (1986); Baker v. S t a t e , 599 
So.2d 60, 63 ( A l a . Cr. App. 1991), S t a t e v.  
A u s t i n , [596 So. 2d 598 ( A l a . Cr. App. 
1991) ] , H o l l a d a y v. S t a t e , 549 So. 2d 122 
( A l a . Cr. App. 1988), a f f ' d , 549 So. 2d 135 
( A l a . 1989), c e r t . d e n i e d , 493 U.S. 1012, 
110 S.Ct. 575, 107 L.Ed.2d 569 (1989).' 
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"Youngblood v. S t a t e , 656 So. 2d 385, 387 ( A l a . Cr. 
App. 1993). 

"'[A] defendant's mental impairment, even 
i f i t e x i s t s , i s merely one f a c t o r 
a f f e c t i n g the v a l i d i t y of h i s w a i v e r of 
r i g h t s and the v o l u n t a r i n e s s of h i s 
c o n f e s s i o n . See g e n e r a l l y Annot., 8 
A.L.R.4th 16 (1981). "While an accused's 
i n t e l l i g e n c e and l i t e r a c y are i m p o r t a n t 
f a c t o r s t o be c o n s i d e r e d i n d e t e r m i n i n g 
whether he i n t e l l i g e n t l y and v o l u n t a r i l y 
w aived h i s c o n s t i t u t i o n a l r i g h t s and made 
a c o n f e s s i o n , weak i n t e l l e c t or i l l i t e r a c y 
a l o n e w i l l not render a c o n f e s s i o n 
i n a d m i s s i b l e . " Hobbs v. S t a t e , 401 So. 2d 
276, 282 ( A l a . Cr. App. 1981).' 

" W h i t t l e v. 
T\^^ 1 Q Q T \ " 

S t a t e , 518 So. 2d 793, 796-97 ( A l a . Cr. 
App. 1987) 

Dobyne v. S t a t e , 672 So. 2d 1319, 1337 ( A l a . Crim. App. 1994) . 

The r e c o r d i n d i c a t e s t h a t Luong came t o the U n i t e d S t a t e s 

when he 14 years o l d , t h a t he was 37 y e a rs o l d a t the time of 

the murders, t h a t he a t t e n d e d h i g h s c h o o l i n the U n i t e d S t a t e s 

t hrough the 11th grade, t h a t he had h e l d v a r i o u s j o b s , and 

t h a t he had had p r i o r e x p e r i e n c e s w i t h law enforcement. Luong 

s i g n e d a Miranda w a i v e r - o f - r i g h t s form. A l s o , a mental 

e v a l u a t i o n of Luong had been conducted b e f o r e t r i a l . N o t h i n g 

i n the r e c o r d suggests t h a t Luong's mental c a p a c i t y r e n d e r e d 

h i s statement i n v o l u n t a r y or t h a t Luong was i n c a p a b l e of 

w a i v i n g h i s r i g h t s a f t e r they were re a d t o him i n E n g l i s h . 
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B. 

Luong next argues t h a t h i s c o n f e s s i o n was not v o l u n t a r y 

because, he says, h i s w i l l was overborne by the p o l i c e 

o f f i c e r s . 

"The fundamental r e q u i r e m e n t s f o r v o l u n t a r i n e s s 
of c o n f e s s i o n s are t h a t the c o u r t must co n c l u d e , i n 
o r d e r t o f i n d a defendant's c o n f e s s i o n v o l u n t a r y , 
t h a t he made an independent and i n f o r m e d c h o i c e of 
h i s own f r e e w i l l , t h a t he p o s s e s s e d the c a p a c i t y t o 
do so, and t h a t h i s w i l l was not overborne by 
p r e s s u r e s and c i r c u m s t a n c e s s w i r l i n g around him. ... 
The f a c t u a l i n q u i r y c e n t e r s on the conduct of the 
law enforcement o f f i c i a l s i n c r e a t i n g p r e s s u r e and 
the s u s p e c t ' s c a p a c i t y t o r e s i s t t h a t p r e s s u r e . 
Mincey v. A r i z o n a , 437 U.S. 385 (1978); M a r t i n v.  
Wainwright, 770 F.2d 918 (11th C i r . 1985); Jurek v.  
E s t e l l e , [623 F.2d 929 (5th C i r . 198 0 ) ] . The 
defendant's p e r s o n a l c h a r a c t e r i s t i c s as w e l l as h i s 
p r i o r e x p e r i e n c e w i t h the c r i m i n a l j u s t i c e system 
are f a c t o r s t o be c o n s i d e r e d i n d e t e r m i n i n g h i s 
s u s c e p t i b i l i t y t o p o l i c e p r e s s u r e s . F i k e s v.  
Alabama, 352 U.S. 191 (1957); S t e i n v. New York, 346 
U.S. 156 (1953); Haley v. Ohio, 332 U.S. 596 (1948); 
M a r t i n v. W a i n w r i g h t [ , 770 F.2d 918 (11th C i r . 
1985) . ] " 

J a ckson v. S t a t e , 562 So. 2d 1373, 1380-81 ( A l a . Crim. App. 

1990). 

There i s a b s o l u t e l y no e v i d e n c e t h a t the p o l i c e p l a c e d 

undue p r e s s u r e on Luong t o c o n f e s s or t h a t h i s w i l l was 

overborne. 
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C. 

Luong f i n a l l y argues t h a t the c i r c u i t c o u r t e r r e d i n 

a l l o w i n g h i s l a s t statement t o be r e c e i v e d i n t o e v i d e n c e 

because, he says, q u e s t i o n i n g d i d not cease when he asked f o r 

a Vietnamese a t t o r n e y . 

In Luong's l a s t statement made on January 9, 2008, Luong 

a g a i n s a i d t h a t he had g i v e n the c h i l d r e n t o a person named 

Kim. T h i s statement was s u b s t a n t i a l l y s i m i l a r t o a p r e v i o u s 

statement t h a t was o f f e r e d and a d m i t t e d a t t r i a l . However, a t 

the b e g i n n i n g of t h i s statement, C p l . W i l s o n asks Luong i f he 

u n d e r s t o o d t h a t he had the r i g h t t o an a t t o r n e y . Luong then 

s t a t e d : "Vietnamese. They w i l l g i v e me Vietnamese a t t o r n e y ? " 

(Supple. R. 160.) 

" I n v o c a t i o n of the Miranda r i g h t t o c o u n s e l 
' r e q u i r e s , a t a minimum, some statement t h a t can 
r e a s o n a b l y be c o n s t r u e d t o be an e x p r e s s i o n of a 
d e s i r e f o r the a s s i s t a n c e of an a t t o r n e y . ' M c N e i l  
v. W i s c o n s i n , 501 U.S., [171] a t 178 [ ( 1 9 9 1 ) ] . But 
i f a s u s p e c t makes a r e f e r e n c e t o an a t t o r n e y t h a t 
i s ambiguous or e q u i v o c a l i n t h a t a r e a s o n a b l e 
o f f i c e r i n l i g h t of the c i r c u m s t a n c e s would have 
u n d e r s t o o d o n l y t h a t the s u s p e c t might be i n v o k i n g 
the r i g h t t o c o u n s e l , our p r e c e d e n t s do not r e q u i r e 
the c e s s a t i o n of q u e s t i o n i n g . See i b i d . ('[T]he 
l i k e l i h o o d t h a t a s u s p e c t would w i s h c o u n s e l t o be 
p r e s e n t i s not the t e s t f o r a p p l i c a b i l i t y of 
Edwards'); Edwards v. A r i z o n a , 451 U.S., 485 
[(1981)] ( i m p e r m i s s i b l e f o r a u t h o r i t i e s 'to 
r e i n t e r r o g a t e an accused i n c u s t o d y i f he has 
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c l e a r l y a s s e r t e d h i s r i g h t t o counsel') (emphasis 
added). 

"Rather, the s u s p e c t must unambiguously r e q u e s t 
c o u n s e l . As we have observed, 'a statement e i t h e r i s 
such an a s s e r t i o n of the r i g h t t o c o u n s e l or i t i s 
not. Smith v. I l l i n o i s , 469 U.S., [91] a t 97-98 
[(1984)] ... A l t h o u g h a s u s p e c t need not 'speak w i t h 
the d i s c r i m i n a t i o n of an O x f o r d don,' p o s t , a t 476, 
114 S.Ct., a t 2364 (Souter, J . , c o n c u r r i n g i n 
judgment) , he must a r t i c u l a t e h i s d e s i r e t o have 
c o u n s e l p r e s e n t s u f f i c i e n t l y c l e a r l y t h a t a 
r e a s o n a b l e p o l i c e o f f i c e r i n the c i r c u m s t a n c e s would 
u n d e r s t a n d the statement t o be a r e q u e s t f o r an 
a t t o r n e y . I f the statement f a i l s t o meet the 
r e q u i s i t e l e v e l of c l a r i t y , Edwards does not r e q u i r e 
t h a t the o f f i c e r s s t o p q u e s t i o n i n g the s u s p e c t . See 
Moran v. B u r b i n e , 475 U.S. 412, 433, n. 4 [(1986)] 
('[T]he i n t e r r o g a t i o n must cease u n t i l an a t t o r n e y 
i s p r e s e n t o n l y [ i ] f the i n d i v i d u a l s t a t e s t h a t he 
wants an a t t o r n e y ' ) ( c i t a t i o n s and i n t e r n a l 
q u o t a t i o n marks o m i t t e d ) . " 

Davis v. U n i t e d S t a t e s , 512 U.S. 452, 458-61 (1994). 

I t i s unnecessary f o r t h i s Court t o determine whether 

Luong made an u n e q u i v o c a l r e q u e s t f o r c o u n s e l because any 

a d m i s s i o n of t h i s statement was harmless g i v e n t h a t the 

c o n t e n t s of the statement were s u b s t a n t i a l l y s i m i l a r t o a 

p r e v i o u s statement t h a t was l a w f u l l y a d m i t t e d . See A r i z o n a v. 

F u l m i n a n t e , 499 U.S. 279 (1991). 

C o n c l u s i o n 

For the reasons s t a t e d i n P a r t s I , I I , and IV of t h i s 

o p i n i o n , t h i s Court has no a l t e r n a t i v e but t o r e v e r s e Luong's 
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c o n v i c t i o n s f o r c a p i t a l murder and h i s sentence of death and 

to remand t h i s case t o the c i r c u i t c o u r t f o r f u r t h e r 

p r o c e e d i n g s not i n c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Welch, K e l l u m , Burke, and J o i n e r , J J . , concur. Windom, 

P.J., r e c u s e s h e r s e l f . 
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