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I N  THE SUPREME COURT OF FLORIDA 

CLARENCE HILL,  

Appel lant ,  

V .  

STATE OF FLORIDA, 

Appel lee .  

CASE NO. 63,902 

I N I T I A L  BRIEF OF APPELLANT 

I PRELIMINARY STATEMENT 

Appel lant ,  CLARENCE HILL,  w a s  t h e  defendant  i n  t h e  t r i a l  cou r t  and w i l l  

Appel lee ,  be r e f e r r e d  t o  i n  t h i s  b r i e f  as a p p e l l a n t  o r  by h i s  proper  name. 

t h e  S t a t e  of F l o r i d a ,  w a s  t h e  p rosecu t ion  and w i l l  be  r e f e r r e d  t o  as t h e  

s tate.  

An Appendix r e l a t i n g  t o  t h e  j u r y  s e l e c t i o n  proceeding i s  a t t ached  t o  t h e  

b r i e f ;  i t  con ta in s  record r e f e r ences  t o  cha l lenges  f o r  cause ( succes s fu l  

and unsuccess fu l )  and peremptory cha l lenges  exe rc i s ed  by t h e  s t a te  and t h e  

defense ,  and t h e  composition of t h e  j u r y  which w a s  u l t i m a t e l y  s e l e c t e d .  

emphasis i s  suppl ied  un l e s s  t h e  con t r a ry  i s  ind i ca t ed .  

The record  on appea l  w i l l  be r e f e r r e d  t o  by use  of t h e  symbol "R". 

A l l  

I1 STATEMENT OF THE CASE 

Clarence H i l l  w a s  charged by indictment  r e tu rned  November 2 ,  1982 wi th  

t h e  f i r s t  degree murder of Pensacola  p o l i c e  o f f i c e r  Stephen Taylor ,  t h e  

at tempted f i r s t  degree murder of p o l i c e  o f f i c e r  Larry B a i l l y ,  t h r e e  counts  

of armed robbery ( a l l e g i n g  t h e  t ak ing  of money from t h e  custody of t h r e e  

i n d i v i d u a l s  a t  Freedom Savings and Loan Assoc i a t i on ) ,  and possess ion  of a 

f i r ea rm during t h e  commission of a fe lony  (R.1440-41). The Grand J u r y  which 

i n d i c t e d  a p p e l l a n t  a t  t h e  same t i m e  i s sued  a s e p a r a t e  presentment honoring 

Of f i ce r  Taylor ,  e n t i t l e d  "A T r i b u t e  t o  a Hero'' (R.1649-52). 

On A p r i l  14 ,  1983, t h e  defense  f i l e d  a motion f o r  change of venue 
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(R.1563-64, see R.1565-1657). Af t e r  a hear ing  on A p r i l  21 ,  1983 ,  t h e  t r i a l  

judge ru l ed  t h a t  he would at tempt  t o  select a j u r y  i n  Escambia County 

(R.1723). 

occasions during t h e  j u r y  s e l e c t i o n  proceeding (R.27-28, 1 8 6 ,  347,  650) .  

The t r i a l  cou r t  denied t h e  motion (R.650).  

Defense counsel  renewed h i s  motion f o r  change of venue on s e v e r a l  

A t  t h e  conclusion of t h e  t r i a l ,  t h e  j u r y  re turned  a v e r d i c t  f i nd ing  

appe l l an t  g u i l t y  of f i r s t  degree murder (premeditated and felony murder) and 

g u i l t y  as charged on a l l  o the r  counts  (R.1660-61). Following t h e  penal ty  

phase of t h e  t r i a l ,  t h e  j u r y  recommended t h a t  a dea th  sentence be imposed 

(R.1665). On May 27,  1983 ,  t h e  t r i a l  cour t  sentenced appe l l an t  t o  dea th  

on t h e  murder convic t ion ,  f i nd ing  f i v e  aggravat ing circumstances,  and f ind ing  

t h a t  " [ t l h e  age and background of [ a p p e l l a n t ]  do l i t t l e  t o  m i t i g a t e  t h e  

circumstances of t h e  k i l l i n g  of Of f i ce r  Taylor" (R.1668-69, 1673 ,  1690) .  

The cour t  imposed consecut ive l i f e  sen tences  f o r  t he  attempted murder and 

armed robbery convic t ions ,  and d i d  no t  impose a s e p a r a t e  sen tence  on t h e  

s i x t h  count (R.1671, 1674-78, 1689) .  Notice of Appeal w a s  f i l e d  on 

June 27, 1983  (R.1694).  

I11 STATEMENT OF THE FACTS 

* 
The evidence presented  a t  t r i a l  e s t ab l i shed  t h a t  on t h e  a f te rnoon of 

October 1 9 ,  1982 ,  Clarence H i l l  and C l i f f  Jackson, both of Mobile, Alabama, 

en tered  t h e  Freedom Savings and Loan Assoc ia t ion  i n  downtown Pensacola and 

robbed i t  a t  gunpoint.  Money w a s  taken from t h e  custody of tellers Tina 

Neese and Melanie Morris ,  and another  t e l l e r ,Pa t r i c i a  Devlin,  w a s  forced 

t o  open t h e  v a u l t .  During t h e  course of t h e  robbery, e i t h e r  by t h e  robbers '  

* 
Due t o  t h e  l eng th  of t h i s  b r i e f ,  and s i n c e  appe l l an t  i s  no t  cha l lenging  

on appeal  t he  s u f f i c i e n c y  of t h e  evidence t o  withstand a motion f o r  judg- 
ment of a c q u i t t a l ,  t h e  fol lowing i s  no t  intended t o  be a complete summary 
of t h e  evidence presented a t  t r i a l .  Fur ther  f a c t s  of t h e  case ,  as they 
re la te  t o  t he  p a r t i c u l a r  i s s u e s  r a i s e d ,  w i l l  be  set f o r t h  i n  t h e  app ropr i a t e  
s e c t i o n  of argument. 



act  of p u l l i n g  t h e  " b a i t  money'' ou t  of t h e  tel lers '  drawers o r  by t h e  

a s s i s t a n t  manager P a t  P r i n c e ' s  s e t t i n g  o f f  t h e  alarm, hidden cameras i n  

t h e  lobby w e r e  a c t i v a t e d  and t h e  p o l i c e  w e r e  n o t i f i e d  (R.719, 723-24, 740- 

41, 797). Bank manager Alex S p a r r  w a s  i n  h i s  o f f i c e  on t h e  second f l o o r ;  

when he s a w  squad c a r s  a r r i v i n g  i n  f r o n t  of t h e  bu i ld ing ,  he phoned down- 

stairs t o  f i n d  out  what w a s  going on (R.805-06, 849-50). Spa r r ' s  c a l l  

a l e r t e d  t h e  robbers  t h a t  something had gone wrong (R.717, 806).  Jackson 

went out  t h e  f r o n t  door and appe l l an t  went ou t  t h e  back (R.717, 806, 1099).  

Jackson w a s  immediately apprehended by Of f i ce r  Larry B a i l l y ,  who had been 

pos i t ioned  o u t s i d e  t h e  door (R.864-65). B a i l l y  ordered Jackson t o  t h e  

ground, and then  k n e l t  down t o  handcuff him; Of f i ce r  Stephen Taylor had come 

over t o  assist B a i l l y  (R.866-68). Meanwhile, a p p e l l a n t ,  who w a s  on h i s  way 

back t o  h i s  car, turned around and s a w  t h a t  t h e  p o l i c e  had caught Jackson 

(R.llOO-01). 

o f f i c e r s  (R.836, 351, 901-02, 1101-02). 

Appel lant  went back around t h e  corner  and came up behind t h e  

[While t h e  s t a t e ' s  numerous wi tnesses  gave a g r e a t  d e a l  of c o n f l i c t i n g  

testimony as t o  t h e  d e t a i l s  of t h e  robbery and shoot ing and as t o  t h e  

sequence of events ,  t he  s t a t e  and t h e  defense were p r e t t y  much i n  agreement 

as t o  t h e  above- stated f a c t s .  It is  a t  t h e  po in t  where t h e  shoot ing began 

t h a t  t h e  s tate and defense  t h e o r i e s  d ive rge ] .  

Appel lant  t e s t i f i e d  t h a t  when he approached t h e  o f f i c e r s ,  he d id  not  

in tend  t o  k i l l  anyone (R.1106). Rather ,  i t  w a s  h i s  i n t e n t i o n  t o  f o r c e  t h e  

o f f i c e r  t o  drop h i s  gun and release Jackson (R.llO1-02, 1106). He came up 

behind t h e  o f f i c e r  [ B a i l l y ]  who w a s  kneel ing over Jackson and t o l d  him t o  

h a l t  (R.1103). The o f f i c e r  f r o z e  f o r  a second, then wheeled around and 

f i r e d ;  a t  t h e  same t i m e  appe l l an t  pu l l ed  t h e  t r i g g e r  bu t  h i s  gun mis f i r ed  

(R.1103-04, 1119-23). Appel lant  w a s  shot  i n  t h e  stomach (R.1103-05). H e  

and Of f i ce r  Ba i l l y  both continued f i r i n g  (R.1103-05). When a p p e l l a n t  heard 

B a i l l y ' s  gun c l i c k ,  he began t o  run (R.1105). Appel lant  w a s  sho t  f i v e  t i m e s  
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(R.1104). H e  d id  not  r e a l i z e  t h a t  t h e  o the r  o f f i c e r ,  Taylor ,  had been 

shot  and k i l l e d  u n t i l  he learned  about i t  i n  t h e  h o s p i t a l  t h a t  n igh t  (R.1106). 

Of f i ce r  B a i l l y  t e s t i f i e d  t h a t  he w a s  kneel ing over C l i f f  Jackson, g e t t i n g  

ready t o  handcuff him, and Of f i ce r  Taylor w a s  s tanding  behind him (R.867-68). 

A s  he  reached f o r  h i s  handcuffs ,  B a i l l y  heard a bang and f e l t  a s t i n g  on t h e  

l e f t  s i d e  of h i s  neck (R.868). That one bang w a s  t h e  only sho t  he heard 

(R.869). H e  looked t o  h i s  r i g h t  and s a w  a b lack  m a l e  s tanding  seven o r  

e i g h t  f e e t  behind him and po in t ing  a gun a t  him (R.868-69). 

around and commenced f i r i n g  (R.869). 

c l i cked  (R.869). Af te r  h i s  gun c l i c k e d ,  t h e  s u b j e c t  on the  ground [Jackson] 

began s t r u g g l i n g  wi th  him (R.870). Appel lant  turned and r an  toward t h e  north-  

east (where he w a s  apprehended near  t h e  Dainty D e l  Restaurant  by Officer 

Paul  Muller (R.925-28)) (R.870). Of f i ce r  B a i l l y  chased C l i f f  Jackson i n t o  

an  alleyway bes ide  t h e  bank (where Jackson w a s  apprehended by Of f i ce r  P a t  

Adamson (R.1022)) (R.870). Ba i l l ey  d i d  not  r e a l i z e  t h a t  Officer Taylor had 

been sho t  u n t i l  he came back out  of t h e  a l l e y  and s a w  him ly ing  i n  t h e  

street (R.872-73). 

B a i l l y  turned 

H e  f i r e d  s i x  rounds u n t i l  h i s  gun 

Of t h e  s ta te ' s  eyewitnesses ,  bank employees Tina Neese, Melanie Morris ,  

and P a t t y  Devlin d id  not  see t h e  shoot ing (R.718, 746, 762). Bank employee 

Glenn Pugh, who s a w  t h e  shoot ing when he went t o  he lp  P a t  P r ince  lock  t h e  

f r o n t  door ,  s a i d  appe l l an t  came wi th in  a f o o t  o r  two of t he  a f f i c e r  who 

w a s  kneel ing over t h e  o the r  suspec t  and sho t  him; t h e  o f f i c e r  f l i nched  and 

t r i e d  t o  g e t  up (R.784-87). Pugh w a s  p o s i t i v e  t h a t  t h e  o f f i c e r  he s a w  

kneel ing over t h e  suspec t  w a s  t h e  same o f f i c e r  he l a t e r  s a w  s t agge r  i n t o  

the  street and c o l l a p s e  by t h e  curb (R.787, 789-90). P a t  P r ince  Mowery, 

who a t  t h e  t i m e  w a s  a s s i s t a n t  manager of t he  bank and w a s  known as P a t  

P r ince ,  s a i d  appe l l an t  walked up behind t h e  policeman who w a s  s tanding  

and sho t  him t h r e e  o r  fou r  t i m e s  i n  t h e  back (R.809-11, 814-15). 

W i l l i a m  Mark Cooey, a bank customer who w a s  a l s o  helping t o  lock  t h e  

- 4 -  



f r o n t  door ,  s a w  one of t h e  robbers  [Cooey w a s  unable t o  i d e n t i f y  appe l l an t  

( R . 8 4 0 ) ]  shoot t h e  one o f f i c e r  and then t u r n  and shoot t h e  o the r  o f f i c e r  

( R . 8 3 6- 3 7 ) .  Cooey (un l ike  s e v e r a l  of t h e  o the r  wi tnesses ,  inc luding  Officer 

B a i l l y ,  who had Jackson wearing an  orange cap (R 866))  w a s  p o s i t i v e  t h a t  

t h e  person he s a w  doing t h e  shoot ing o u t s i d e  w a s  t h e  one wi th  t h e  orange 

cap on ( R . 8 4 1 ,  844) .  Cooey a l s o  t e s t i f i e d  t h a t  t he  robber who approached 

him i n  t h e  bank and pointed a gun a t  him w a s  not t h e  man who d id  t h e  shoot ing 

( R . 8 2 9 ,  845) ,  whi le  t h e  testimony of o the r  wi tnesses  showed t h a t  appe l l an t  

w a s  t h e  robber who w a s  rounding people up a t  gunpoint.  Cooey had t o l d  

t h e  p o l i c e  t h a t  t h e  man who approached him i n  t h e  bank wore an  orange cap, 

and t h a t  t he  only person he s a w  wi th  a gun w a s  t h e  man wi th  t h e  orange cap 

( R . 8 4 4 ) ;  y e t ,  as he acknowledged on cross- examination, t h e  photographs 

taken by the  hidden camera show t h a t  t h e  man approaching him i s  not t h e  

person wi th  t h e  orange cap on ( R . 8 4 1 ) .  Alex Spar r ,  t h e  bank manager, who 

observed t h e  shoot ing from a second s t o r y  window, s a w  only one o f f i c e r ,  who 

w a s  i n  a semi-crouched pos t ion  over t h e  suspec t  ( R . 8 5 0- 5 1 ) .  Sparr  s a w  

appe l l an t  walking b r i s k l y  from t h e  corner  d i r e c t l y  down t h e  sidewalk wi th  

a p i s t o l  i n  h i s  hand ( R . 8 5 1 ) .  H e  walked up behind t h e  o f f i c e r  and f i r e d  

four  s h o t s  i n  r ap id  success ion  ( R . 8 5 2 ) .  

* 

Donald Grat ton,  a bystander  who w a s  a t  t h e  bus s t o p  by t h e  P l a sma  

Center,saw appe l l an t  come from a d i f f e r e n t  d i r e c t i o n  than  what t h e  o the r  

wi tnesses  s a w .  Appel lant ,  according t o  Grat ton,  had been t a l k i n g  t o  some 

people on t h e  corner ,  came up t h e  sidewalk on t h e  oppos i t e  s i d e  of t h e  

s t ree t  from t h e  bank, crossed t h e  s treet  a t  a casua l  g a i t ,  and when he got  t o  

t h e  bank, pu l l ed  a gun and j u s t  s t a r t e d  shoot ing ( R . 8 8 7 ) .  H e  f i r e d  four  

o r  f i v e  t i m e s ,  shoot ing both o f f i c e r s  ( R . 8 8 7- 8 8 ) .  Gra t ton  descr ibed  i t  

* 
The testimony presented by t h e  s ta te  does no t  c l e a r l y  e s t a b l i s h  whether 

Jackson w a s  even armed. The t r i a l  c o u r t ,  i n  h i s  f i nd ings  i n  support  of 
t h e  dea th  sentence,  s p e c i f i c a l l y  found t h a t  Jackson w a s  unarmed ( R . 1 6 6 8 ) .  
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. . . Actua l ly ,  I don ' t  b e l i e v e  i n  murder o r  an th ing  bu t  i t  w a s  p r e t t y  

s l i c k  t h e  way he had done i t .  Almost l i k e  you would see on TV. H e  would 

come up t h e  sidewalk, and as he c rossed  t h e  s t r ee t ,  and as he go t  toward 

t h e  middle of t h e  s treet  he s o r t  of slowed down l i k e  he w a s  ca sua l ly  passing 

'I 

by and as he got  up t o  t h e  en t rance  of t h e  door ,  he s o r t  of reached down 

l i k e  t h i s  and s l i pped  i t  out  and s t a r t e d  firing"(R.893-94).  Grat ton test i-  

f i e d  t h a t  appe l l an t  w a s  r i g h t  up t o  t h e  o f f i c e r s  be fo re  he ever  pu l l ed  t h e  

gun o u t ,  and t h e  o f f i c e r s  d i d n ' t  even have t i m e  t o  shoot  back - "I d i d n ' t  

b e l i e v e  they even had t i m e  t o  g e t  t h e i r  guns ou t  of t h e i r  ho l s t e r s ' '  (R.894). 

Hayward Norred, a bystander ,  s a w  appe l l an t  come around t h e  corner  and 

come up behind t h e  o f f i c e r s  a t  c l o s e  range (R.901-03). Appel lant  aimed 

h i s  gun and f i r e d  fou r ,  f i v e ,  o r  maybe s i x  s h o t s  (R.903). A f t e r  hear ing 

those  s h o t s ,  Norred heard four  o r  f i v e  louder  s h o t s  which he surmised w e r e  

from a d i f f e r e n t  kind of gun (R.903-04). 

Donna Haner, a c i t y  employee who (escor ted  by Of f i ce r  B a i l l y )  had j u s t  

taken t h e  c i t y ' s  d e p o s i t s  t o  another  bank, s a i d  B a i l l y  got  t h e  alarm 

regard ing  a robbery a t  Freedom Savings (R.910). M s .  Haner w a s  a f a i r l y  

c l o s e  f r i e n d  of both B a i l l y  and Steve Taylor (R.913). Watching from t h e  

p a t r o l  car,  she  s a w  Taylor g e t  down t o  f r i s k  and handcuff t h e  suspec t ,  

and B a i l l y  backed of f  (R.912-13). M s .  Haner d id  not  n o t i c e  a p p e l l a n t ' s  

presence u n t i l  a f t e r  she  heard gunshots (R.913); a p p e l l a n t  w a s  f i v e  o r  t e n  

f e e t  from t h e  o f f i c e r s  and f i r i n g  h i s  gun, and Larry B a i l l y  w a s  shoot ing 

back a t  him (R.913). A f t e r  t h e  shoot ing ,  appe l l an t  r a n  toward t h e  Dainty 

D e l ,  B a i l l y  and a newly a r r i v e d  o f f i c e r ,  Miller, were s t r u g g l i n g  wi th  t h e  

o the r  suspec t ,  and Officer Taylor f e l l  over i n  t h e  street (R.914). 

The testimony of t he  a s s o c i a t e  medical examiner, D r .  Thomas Birdwell ,  

e s t ab l i shed  t h a t  Of f i ce r  Taylor had been sho t  t w i c e ;  one b u l l e t  en tered  

i n  t h e  lower back and t r ave l ed  r i g h t  t o  l e f t  a t  an upward angle ,  whi le  t h e  

o the r  b u l l e t  en tered  t h e  ches t  and t r ave l ed  l e f t  t o  r i g h t  a t  a downward 

ang le  (R.965-67, 975-76, 980). Of f i ce r  B a i l l y  rece ived  a b u l l e t  wound t o  
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t h e  l e f t  s i d e  of h i s  neck; h e  w a s  t r e a t e d  and r e l e a s e d  t h e  same day 

(R.873-75). 

F i rea rms  examiner Donald Champagne concluded t h a t  t h e  .22  c a l i b e r  

b u l l e t  which caused O f f i c e r  Tay lo r ' s  dea th  w a s  f i r e d  from a p p e l l a n t ' s  

revolver  (R.1078-79). H e  found t h a t  fou r  of t h e  expended c a r t r i d g e  cases 

w e r e  f i r e d  i n  t h i s  r evo lve r ,  and t h e  o the r  two had been m i s f i r e d  (R.1077). 
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I V  ARGUMENT 

ISSUE I 

THE TRIAL COURT ERRED I N  EXCUSING FOR CAUSE PROS- 
PECTIVE JURORS BONNER AND BONDURANT, SINCE NEITHER 
JUROR MADE I T  UNMISTAKABLY CLEAR THAT SHE WOULD 
AUTOMATICALLY VOTE AGAINST THE IMPOSITION OF CAPI- 
TAL PUNISHMENT REGARDLESS OF THE CIRCUMSTANCES, 
AND SINCE THE TRIAL COURT EMPLOYED AN INCORRECT 
STANDARD OF LAW I N  DETERMINING WHETHER THE JURORS 
SHOULD BE EXCUSED, I N  V I O L A T I O N  OF THE SIXTH AND 
FOURTEENTH AMENDMENTS T O  THE UNITED STATES CONSTI- 
T U T I O N ,  ARTICLE I ,  SECTION 16 OF THE FLORIDA CON- 
STITUTION, AND FLORIDA STATUTES PP913.03 and 913.13. 

I n  Witherspoon v. I l l i n o i s ,  391 U.S. 510 (1968) ,  t h e  Uni ted S t a t e s  

Supreme Court  r ecognized  t h a t  t h e r e  are c o n s t i t u t i o n a l  l i m i t a t i o n s  upon 

t h e  s ta te ' s  power t o  exc lude  j u r o r s  who e x p r e s s  o p p o s i t i o n  t o  t h e  d e a t h  

p e n a l t y .  Witherspoon h o l d s  t h a t  a s e n t e n c e  of d e a t h  cannot  b e  c a r r i e d  o u t  

if i t  w a s  imposed o r  recommended by a j u r y  from which one o r  more v e n i r e p e r -  

sons  were excluded "simply because  t h e y  vo iced  g e n e r a l  o b j e c t i o n s  t o  t h e  

d e a t h  p e n a l t y  o r  expressed  c o n s c i e n t i o u s  o r  r e l i g i o u s  s c r u p l e s  a g a i n s t  i t s  

i n f l i c t i o n . "  Witherspoon v. I l l i n o i s ,  s u p r a ,  391 U.S. a t  522; Davis v .  

Georgia ,  429 U.S. 122 (1976).  The Court  i n  Witherspoon f u r t h e r  determined 

t h a t  t h e  on ly  p r o s p e c t i v e  j u r o r s  who may c o n s t i t u t i o n a l l y  b e  excluded f o r  

c a u s e  from a c a p i t a l  t r i a l  j u r y  are t h o s e  who made i t  "unmistakably c lear  

(1) t h a t  they  would a u t o m a t i c a l l y  v o t e  a g a i n s t  t h e  i m p o s i t i o n  of c a p i t a l  

punishment w i t h o u t  r e g a r d  t o  any ev idence  t h a t  might  b e  developed a t  t h e  

t r i a l  of t h e  case b e f o r e  them, o r  (2)  t h a t  t h e i r  a t t i t u d e  toward t h e  d e a t h  

p e n a l t y  would p r e v e n t  them from making a n  i m p a r t i a l  d e c i s i o n  as t o  t h e  de- 

f e n d a n t ' s  g u i l t . "  Witherspoon v .  I l l i n o i s ,  s u p r a ,  391 U.S. a t  522, n .  21 

(emphasis i n  o r i g i n a l ) ;  see a l s o  Adams v. Texas, 448 U.S. 38, 44 (1980);  

Chandler v. S t a t e ,  442 So.2d 1 7 1 ,  173 (Fla .1983) ;  Downs v. State ,  386 So.2d 

788, 791 (Fla .1980) ;  Burns v. Estel le ,  592 F.2d 1297, 1299 ( 5 t h  C i r .  19791, 

adhered t o  -- e n  banc,  626 F.2d 396 ( 5 t h  C i r .  1980) .  

I n  t h e  p r e s e n t  case, two p r o s p e c t i v e  j u r o r s , M r s .  Bonner and M s .  Bon- 
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d u r a n t ,  were excused f o r  c a u s e  i n  clear v i o l a t i o n  of t h e  p r i n c i p l e s  se t  

f o r t h  i n  Witherspoon. Not on ly  d i d  t h e s e  two j u r o r s  "never [come] c l o s e  

t o  e x p r e s s i n g  t h e  u n y i e l d i n g  c o n v i c t i o n  and r i g i d i t y  of o p i n i o n  r e g a r d i n g  

t h e  d e a t h  p e n a l t y  which would a l l o w  t h e i r  e x c u s a l  f o r  c a u s e  under t h e  

Witherspoon s tandard"  [Chandler  v. S ta te ,  442 So.2d 171, 173-74 (Fla .1983)1,  

t h e  t r i a l  c o u r t  d i d  n o t  f i n d  t h a t  e i t h e r  of them made i t  unmistakably  clear 

t h a t  s h e  would a u t o m a t i c a l l y  v o t e  a g a i n s t  a d e a t h  s e n t e n c e  w i t h o u t  r e g a r d  

t o  t h e  ev idence .  I n s t e a d ,  t h e  t r i a l  c o u r t  a p p l i e d  a n  i n c o r r e c t  s t a n d a r d  

of l a w ,  and found ( a s  t o  Mrs. Bonner) t h a t  "I have unequivoca l ly  n o t e d  s h e  

i s  unsure  i f  s h e  could  recommend d e a t h  i n  any case" (R.337), and ( a s  t o  M s .  

Bondurant)  t h a t  "she is  unsure  whether  h e r  v e r d i c t  w i l l  b e  a f f e c t e d  i n  e i t h e r  

phase ,  p r i n c i p a l l y  i n  t h e  recommendation p o r t i o n  of t h e  t r i a l ,  because  of 

c a p i t a l  punishment" (R.340). However, t h e  s t a te  i s  n o t  e n t i t l e d  t o  a j u r y  

composed on ly  of pe rsons  who are f r e e  from doubt  abou t  whether  t h e y  cou ld  

v o t e  f o r  a d e a t h  s e n t e n c e .  See e .g .  G r a n v i e l  v. Estel le ,  655 F.2d 673, 677- 

78 ( 5 t h  C i r .  1981) ( j u r o r  H a r r i s o n  w a s  improper ly  excused,  where h e  s t a t e d  

t h a t  h e  d i d n ' t  t h i n k  h e  cou ld  v o t e  f o r  t h e  d e a t h  p e n a l t y ) ;  Peop le  v .  Szabo, 

447 N.E.2d 193, 206-07 (Ill. 1983) ( j u r o r  I v e z i c h  w a s  improper ly  excused,  

where s h e  s t a t e d  t h a t  s h e  would r a t h e r  n o t  v o t e  t o  p u t  somebody t o  d e a t h ,  and 

had some doubts  about  whether  s h e  could  do i t  under  any c i r c u m s t a n c e s ) ;  see 
a l s o  White v. S t a t e ,  674 P.2d 31 (Okla. C r .  1983) .  

Express ions  of doubt  do n o t  amount t o  e x c u s a l  f o r  cause .  
For a v e n i r e p e r s o n  t o  e x p r e s s  qualms about  imposing t h e  
d e a t h  p e n a l t y  i s  n o t  unexpected.  Witherspoon r e q u i r e s  
t h a t  t h e  venireman make i t  unmistakably  clear t h a t  h e  o r  
s h e  cou ld  n o t  impose t h e  d e a t h  p e n a l t y  r e g a r d l e s s  of t h e  
e ivdence  p r e s e n t e d .  

Peop le  v. Szabo, s u p r a ,  a t  207. 

Nor i s  t h e  s t a te  e n t i t l e d  t o  a j u r y  composed o n l y  of pe rsons  whoe v e r d i c t  

as t o  b o t h  g u i l t  and p e n a l t y  would n o t  b e  ' ' a f fected ' '  by t h e i r  a t t i t u d e s  

toward c a p i t a l  punishment. Adams v. Texas, s u p r a ,  448 U.S. a t  49-50; see 
Burns v. Estel le ,  592 F.2d 1297, 13019 ( 5 t h  C i r .  1979) ,  adhered t o  -- en  banc,  
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626 F.2d 396 ( 5 t h  C i r .  1980) ( j u r o r  Doss w a s  improper ly  excused,  where s h e  

s t a t e d  t h r e e  t i m e s  i n  s u c c e s s i o n  t h a t  s h e  "did  n o t  b e l i e v e  i n "  t h e  d e a t h  

p e n a l t y ,  and acknowledged t h a t  t h e  mandatory p e n a l t y  of d e a t h  o r  l i f e  i m-  

pr isonment  would ' ' a f fec t ' '  h e r  d e l i b e r a t i o n s ) .  

Both i n  t e r m s  of t h e i r  r e s p o n s e s  on v o i r  d i r e ,  and i n  t e r m s  of t h e  m i s -  

t a k e n  s t a n d a r d  of l a w  a p p l i e d  by t h e  t r i a l  c o u r t ,  M r s .  Bonner and M s .  Bon- 

d u r a n t  were removed from t h e  j u r y  on grounds b roader  t h a n  t h o s e  pe rmi t t ed  

by Witherspoon. 

cused on b r o a d e r  Witherspoon- type grounds t h a n  t h e s e  may impose a d e a t h  pen- 

S i n c e  " [ n l o  j u r y  from which even one person  h a s  been ex- 

a l t y  o r  s i t  i n  a case where i t  may b e  imposed, r e g a r d l e s s  of whether  an 

a v a i l a b l e  peremptory c h a l l e n g e  might have reached  him" [Chandler  v. S t a t e ,  

s u p r a ,  a t  174-75; Burns v. Estel le ,  s u p r a ,  592 F.2d 15 1300; see Davis v. 

Georgia ,  429 U.S. 122 (1976) ] ,  a p p e l l a n t ' s  d e a t h  s e n t e n c e  must b e  reversed 

and t h e  case remanded f o r  r e s e n t e n c i n g ,  i n c l u d i n g  a n  a d v i s o r y  v e r d i c t  t o  be  

rendered  by a j u r y  chosen i n  compliance w i t h  Witherspoon. 

s u p r a ,  a t  175. Appe l lan t  f u r t h e r  submits  t h a t ,  f o r  t h e  r e a s o n s  d i s c u s s e d  

Chandler v. S t a t e ,  

i n  Grigsby v. M a b g ,  569 F.Supp. 1273 (E.D. Ark. 1983) and Keeten v. Garri- 

s o n ,  578 F.Supp. 1164 (W.D. N.C .  1984) ,  a p p e l l a n t  i s  e n t i t l e d  t o  a new t r i a l  

as w e l l .  

Bonner 

I n  h i s  v o i r  d i r e  examinat ion o f  t h e  second group of t h i r t y  p r o s p e c t i v e  

j u r o r s ,  t h e  p r o s e c u t o r  asked whether  any of them had "any p e r s o n a l ,  r e l i g i o u s ,  

o r  p h i l o s o p h i c a l  o b j e c t i o n s  t o  t h e  i m p o s i t i o n  of t h e  d e a t h  pena l ty"  (R.254). 

One of t h e  j u r o r s  who i n d i c a t e d  t h a t  s h e  d i d  w a s  M r s .  Bonner. H e r  v o i r  d i r e  

examinat ion reveals t h e  f o l l o w i n g :  

MR. JOHNSON [ p r o s e c u t o r ] :  Yes, m a ' a m ,  your name p l e a s e ?  

M R S .  BONNER: Lana Bonner. 

THE COURT: I a m  s o r r y .  What w a s  t h e  name a g a i n ?  

MRS. BONNER: Bonner. 
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MR. JOHNSON: M r s .  Bonner? 

MRS. BONNER: Is t h e r e  e l ec t rocu t ion?  A r e  you sentencing 
him t o  j a i l  t o  go of f  i n  p r i son  and s t a y ?  

MR. JOHNSON: Okay. The t r i a l  i s  divided i n t o  two p a r t s .  
The f i r s t  p a r t ,  you know, t h e r e  i s  a v e r d i c t  of g u i l t y  o r  
no t  g u i l t y .  The second p a r t ,  t h e  j u r y  must recommend a 
l i f e  sen tence  o r  a dea th  sentence,  of course,  i f  t h e r e  
w a s  a dea th  sen tence ,  then  he would a w a i t  pos s ib l e  e lec-  
t r o c u t i o n  a t  some later  da t e .  A l i f e  sen tence ,  he would 
s i t  i n  p r i son  not  being e l i g i b l e  f o r  pa ro l e  f o r  a t  least  
twenty- five yea r s ,  bu t  t h e  j u r y  j u s t  makes a recommenda- 
t i o n .  The judge makes t h e  f i n a l  de te rmina t ion  and imposes 
t h e  sentence.  

What are you f e e l i n g s ,  M r s .  Bonner, about c a p i t a l  punish- 
ment? 

MRS. BONNER: Well, I w a s  th inking  about what way t o  k i l l .  
I would accept  t h a t ,  bu t  I would go f o r  sending him off  
and l e t  him do t i m e  o r  l i f e t i m e  o r  whatnot. 

MR. JOHNSON: You could go f o r  l i f e  sentence? 

MRS. BONNER: Y e s ,  s ir .  

MR. JOHNSON: Could you go wi th  t h e  dea th  sentence? 

MRS. BONNER: What i s  a dea th  sentence? 

MR. JOHNSON: Could you ever  recommend t h a t  t h i s  defendant 
be k i l l e d  f o r  what he has done? 

MR. TERRELL [defense  counsel] :  Object ion,  Your Honor, as- 
suming f a c t s .  I t 's  an improper ques t ion .  

THE COURT: I a m  going t o  s u s t a i n  the  ob jec t ion  t o  t h e  form 
of t h e  ques t ion .  P l ease  restate i t .  

MRS. BONNER: H e  k i l l e d  somebody. I mean, he i s  g u i l t y ,  
r i g h t ?  And he should be k i l l e d ,  r i g h t ;  i s  t h a t  what you are  
saying?  

MR. JOHNSON: Could you ever  recommend t h a t  t o  t h e  judge? 

MRS. BONNER: I w i l l  recommend him being s e n t  of f  f o r  t i m e ,  
bu t  I don ' t  know. I a m  a C h r i s t i a n .  

MR. JOHNSON: Okay. 

MRS. BONNER: And I do everything t h a t  I poss ib ly  can t o  
observe t h e  l a w ,  and s o ,  k i l l i n g ,  I don ' t  know. 

MR. JOHNSON: So,  do you th ink  you could ever  recommend a 
sentence  of dea th?  

MRS. BONNER: I don ' t  know because I b e l i e v e  i n  r i g h t ,  I s a y  
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l i k e  t h i s ,  I be l i eve  i n  r i g h t ,  bu t  I have never been 
on a j u r y  before .  

MR. JOKNSON: W e  are no t  asking you what you are going 
t o  do i n  t h i s  case because you don ' t  even know what 
t h e  evidence i s  i n  t h i s  case. 

MRS. BONNER: No. 

MR. JOHNSON: But, do you have an  opinion about t h e  dea th  
p e n a l t y  i n  c a p i t a l  punishment t h a t  you could never recom- 
mend i t ?  

14RS. BONNER: N o ,  I c a n ' t  s a y  t h a t .  

MR. JOHNSON: Okay. Tha t ' s  what I a m  t ry ing  t o  f i n d  out .  
Thank you, Mrs. Bonner. 

(R. 257-59). 

The prosecutor  subsequently chal lenged M r s .  Bonner f o r  cause,  inaccu- 

r a t e l y  s t a t i n g  t h a t  " [ s l h e  s a i d  she  cou ldn ' t  recommend under any circumstan-  

ces because of he r  r e l i g i o u s  f ee l ings"  (R.336-37). Defense counsel  s a i d  

" I ' m  no t  s u r e  t h a t ' s  what she  s a i d ,  Your Honor. I th ink  t h e r e  i s  a communi- 

c a t i o n  problem r i g h t  t h e r e .  She s a i d  she had some r e l i g i o u s  problems wi th  

i t ,  bu t  aga in  she  w a s  a c t i n g  l i k e  a person f ac ing  t h e  dec i s ion  f o r  t h e  f i r s t  

t i m e "  (R.337). The prosecutor  agreed t h a t  t h e r e  could be some communication 

problem (R.337). The t r i a l  cour t  then ru led :  

I have unequivocally noted she  i s  unsure i f  she  could rec-  
ommend dea th  i n  any case. 
t h a t  i s  a s t r a i g h t  ou t  of t h e  textbook in f luence  on t h e  
penal ty  phase which j u s t i f i e s  a cha l lenge  f o r  cause,  s o  
t h a t  cha l lenge  i s  granted .  

Based upon h e r  convic t ion  and 

(R.337). 

Defense counsel  requested a n  oppor tuni ty  t o  f u r t h e r  ques t ion  M r s .  Bonner 

(which w a s  denied) ,  and objec ted  t o  t h e  t r i a l  c o u r t ' s  r u l i n g  on t h e  cha l lenge  

f o r  cause be fo re  Xrs. Bonner w a s  excused (R.337-38, 340). Consequently, t he  

improper excusa l  of Mrs. Bonner i s  f u l l y  preserved f o r  a p p e l l a t e  review. See 
Paramore v .  S ta te ,  229 So.2d 855, 858 (Fla.1969); Brown v .  S t a t e ,  381 So.2d 

690, 693-94 (Fla.1980); Maggard v .  State,  399 So.2d 973, 975 (Fla.1981).  

I n  Downs v .  Sta te ,  386 So.2d 788, 790 (Fla.1980) t h i s  Court s a id :  
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The Supreme Court ,  i n  Witherspoon, he ld  t h a t  a sen tence  of 
dea th  cannot be c a r r i e d  ou t  i f  t h e  j u r y  t h a t  imposed o r  
recommended t h e  dea th  penal ty  w a s  chosen by excluding ve- 
niremen f o r  cause who voiced gene ra l  ob jec t ions  t o  t h e  
dea th  penal ty  o r  expressed consc ien t ious  o r  r e l i g i o u s  scru-  
p l e s  aga ins t  i t s  i n f l i c t i o n  bu t  who d id  not  s ta te  t h a t  they 
would au tomat ica l ly  v o t e  a g a i n s t  t h e  impos i t ion  of such 
punishment. 

Mrs. Bonner w a s  j u s t  such a j u r o r .  [ I n  c o n t r a s t ,  t h e r e  w a s  no rever-  

s i b l e  e r r o r  i n  Downs because i n  t h a t  case  a l l  of t h e  excluded j u r o r s  s t a t e d  

t h a t  they could n o t ,  under any circumstances,  v o t e  t o  impose t h e  dea th  pen- 

a l t y  a f t e r  a v e r d i c t  of g u i l t y  w a s  returned.Downs v.  S t a t e ,  supra ,  a t  7911. 

M r s .  Bonner, as defense counsel  observed, apparent ly  w a s  f ac ing  t h e  dec i s ion  

f o r  t h e  f i r s t  t i m e ,  and had never been on a j u r y  before  (R.259). She w a s  a 

Chr i s t i an ,  she  be l ieved  i n  r i g h t ,  and, s i g n i f i c a n t l y ,  be l ieved  i n  doing every- 

th ing  she  poss ib ly  could t o  observe t h e  l a w  (R.258-59). Her v o i r  d i r e  exami- 

na t ion  ind ica t ed ,  a t  most, t h a t  because of he r  r e l i g i o u s  f e e l i n g s  she  could 

"go fo r"  a l i f e  sen tence ,  bu t  had qualms about t h e  dea th  penal ty .  (R-257-58). 

To t h e  p rosecu to r ' s  ques t ion ing  as t o  whether she  could ever recommend a 

dea th  sen tence ,  she  c o n s i s t e n t l y  responded t h a t  she  d id  no t  know (R.258-59). 

Most impor tan t ly ,  when t h e  prosecutor  sought t o  p i n  he r  down wi th  t h e  bottom- 

l i n e  Witherspoon ques t ion  "But, do you have an  opinion about t h e  dea th  penal ty  

i n  c a p i t a l  punishment t h a t  you could never recommend it?", she  r e p l i e d  "NO, 

I can' t say tha t"  (R. 259). 

The t r i a l  c o u r t ,  having had t h e  oppor tuni ty  t o  observe t h e  j u r o r ' s  de- 

meanor and t h e  tone of he r  responses,  made a f ind ing  of f a c t  t h a t  M r s .  Bonner 

w a s  unsure i f  she  could recommend dea th  i n  any case; t h i s  f i nd ing  of f a c t  i s  

supported by the  record ,  and appe l l an t  c e r t a i n l y  does not  c o n t e s t  i t .  See 
Pa t ton  v .  Yount, U . S .  - (1984)(35 C r . L .  3152); -- see a l s o  Texas v.  Mead, 

- U.S. - (1984)(34 C r . L .  4196, 4197-99)(Justice Rehnquist ,  j o ined  by Chief 

J u s t i c e  Burger and J u s t i c e  O'Connor, d i s s e n t i n g  from d e n i a l  of c e r t i o r a r i ) .  

It i s  t h e  t r i a l  c o u r t ' s  conclusion of l a w ,  i . e .  t h a t  t h e  j u r o r ' s  unce r t a in ty  

i s  a " s t r a i g h t  ou t  of t h e  textbook inf luence"  on the  penal ty  phase which 
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j u s t i f i e s  a cha l lenge  f o r  cause, t h a t  i s  wrong. The f a c t  t h a t  a j u r o r ' s  

qualms o r  r e s e r v a t i o n s  about t h e  dea th  penal ty ,  o r  r e l i g i o u s  ob jec t ions  t o  

t h e  dea th  pena l ty ,  might ' ' influence" o r  " a f f ec t "  h i s  o r  he r  d e l i b e r a t i o n s  i n  

e i t h e r  phase of t h e  t r i a l  i s  no t  a s u f f i c i e n t  b a s i s  f o r  excusa l  under t he  

Witherspoon s tandard .  See e.g. Adams v .  Texas, supra;  Burns v .  Estel le ,  

supra.  S imi l a r ly ,  a j u r o r ' s  unce r t a in ty  about whether he o r  she could v o t e  

f o r  imposi t ion of a dea th  sen tence  i s  not  a s u f f i c i e n t  ground f o r  excusa l  

under t h e  Witherspoon c r i t e r i a .  - See e.g.  Granviel  v .  Es te l le ,  supra ;  People 

v.  Szabo, supra ;  White v .  S t a t e ,  supra.  Here, M r s .  Bonner s p e c i f i c a l l y  &- 

c l ined  t o  s ta te ,  i n  response t o  t h e  p rosecu to r ' s  l ead ing  ques t ion ,  t h a t  her  

opinion about t h e  dea th  penal ty  w a s  such t h a t  she could never recommend i t .  

P l a i n l y ,  she  d id  not  express  " the  unyielding convic t ion  and r i g i d i t y  of 

opinion" regarding the  dea th  penal ty  which would permit her  excusal  under 

t h e  Witherspoon s tandard .  - See  Chandler v .  S t a t e ,  supra ,  a t  173-74. P l a i n l y ,  

she  d id  not  make i t  "unmistakably clear . . . t h a t  [ she ]  would au tomat ica l ly  

vo te  a g a i n s t  t h e  impos i t ion  of c a p i t a l  punishment without  regard t o  any ev i-  

dence which might be developed a t  t h e  t r i a l  of t h e  case  be fo re  [he r ] . "  See 
Witherspoon v. I l l i n o i s ,  supra ,  391 U.S. a t  522 n.  21;  Adams v.  Texas, supra ,  

448 U . S .  a t  44; Chandler v .  S ta te ,  supra ,  a t  173;  Downs v.  Sta te ,  supra ,  a t  

791; Burns v .  Es t e l l e ,  supra ,  592 F.2d a t  1299 and 626 F.2d a t  398. A s  t h e  

U.S. Supreme Court commented i n  Witherspoon (391 U . S .  a t  515, n. 9), "Unless 

a venireman s t a t e s  unambiguously t h a t  he would au tomat ica l ly  v o t e  a g a i n s t  t h e  

imposi t ion of c ap i t a l  punishment no matter  what t h e  t r i a l  might r e v e a l ,  i t  

simply cannot be assumed t h a t  t h a t  i s  h i s  pos i t ion ."  

Bonner's answers f a i l  t o  support  a f i nd ing  t h a t  she  made i t  unmistakably 

Not only would Mrs. 

clear t h a t  she would au tomat ica l ly  vo te  a g a i n s t  a dea th  sen tence  without 

regard t o  t h e  evidence, t h e  t r i a l  cour t  d i d  n o t  make such a f ind ing .  In s t ead ,  

he "unequivocally noted'' t h a t  Mrs. Bonner "is unsure i f  she  could recommend 

dea th  i n  any case." However, t h e r e  i s  a world of d i f f e r e n c e  between a j u r o r ' s  
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u n c e r t a i n t y  o r  doubt as opposed t o  t h e  ' ' i r r e v o c a b l e  commit[ment], b e f o r e  

t h e  t r i a l  h a s  begun, t o  v o t e  a g a i n s t  t h e  p e n a l t y  of d e a t h  r e g a r d l e s s  of 

t h e  fac ts  and c i rcumstances  t h a t  might  ar ise i n  t h e  c o u r s e  of t h e  proceed-  

ings"  [ s e e  - Witherspoon v. I l l i n o i s ,  s u p r a ,  391 U.S. a t  522 n .  21; Burns v. 

Estelle,  s u p r a ,  592 F.2d a t  1299; G r a n v i e l  v. Estelle,  s u p r a ,  a t  6771. Only 

where a j u r o r  h a s  c l e a r l y  and unambiguously expressed  t h e  l a t t e r  p o s i t i o n  

may h e  b e  excluded from t h e  j u r y  w i t h o u t  v i o l a t i n g  t h e  c o n s t i t u t i o n a l  l i m i t -  

a t i o n s  set f o r t h  i n  Witherspoon. Mrs. Bonner never  s a i d  t h a t  s h e  would au to-  

m a t i c a l l y  v o t e  a g a i n s t  a d e a t h  s e n t e n c e  under  any c i rcumstances ,  t h e  t r i a l  

c o u r t  d i d  n o t  f i n d  t h a t  s h e  would a u t o m a t i c a l l y  v o t e  a g a i n s t  a d e a t h  s e n t e n c e  

under any c i rcumstances ,  and h e r  e x c u s a l  f o r  c a u s e  was " s t r a i g h t  o u t  of t h e  

textbook" e r r o r  under  t h e  Witherspoon s t a n d a r d ,  i n  v i o l a t i o n  of t h e  S i x t h  

and F o u r t e e n t h  Amendments t o  t h e  Uni ted S t a t e s  C o n s t i t u t i o n ,  Art ic le  I, 

S e c t i o n  16 of t h e  F l o r i d a  C o n s t i t u t i o n ,  and F l o r i d a  S t a t u t e s  PP913.03 and 

913.13. 

The e r roneous  e x c u s a l  of M r s .  Bonner r e q u i r e s ,  a t  minimum, reversal of 

a p p e l l a n t ' s  d e a t h  s e n t e n c e  f o r  a new t r i a l  on t h e  i s s u e  of p e n a l t y  b e f o r e  a 

p r o p e r l y  s e l e c t e d  j u r y .  Chandler v .  State,  442 So.2d 171, 175 (Fla .1983) .  

A s  p r e v i o u s l y  mentioned, no j u r y  from which even one person  h a s  been excused 

on grounds b r o a d e r  t h a n  t h o s e  p e r m i t t e d  by Witherspoon may impose a d e a t h  

s e n t e n c e  o r  s i t  i n  a case where t h e  d e a t h  p e n a l t y  may b e  imposed, r e g a r d l e s s  

of whether  a n  a v a i l a b l e  peremptory c h a l l e n g e  might have reached  him. 

e .g .  Davis v. Georgia ,  429 U.S. 122 (1976); Chandler v. S t a t e ,  s u p r a ,  a t  

174-75; Burns v .  Estel le ,  592 F.2d 1297, 1300 ( 5 t h  C i r .  1979) ,  adhered t o  

I- en  banc 626 F.2d 396 ( 5 t h  C i r .  1980);  Hance v. Zant ,  696 F.2d 940, 956 ( 1 1 t h  

C i r .  1983) ;  Peop le  v .  Szabo, 447 N.E.2d 193, 207 ( I l l .  1983) ;  White v. State,  

674 P.2d 31, 36 (Okla. C r .  1983) ;  Blankenship  v. S t a t e ,  280 S.E.2d 623 (Ga. 

1981) ;  Grijalva v. State ,  614 S.W.2d 420, 424-25 (Tex. C r .  App. 1980) .  I n  

Grijalva v .  S t a t e ,  s u p r a ,  a t  424-25, t h e  Texas Court  of Cr imina l  Appeals 

observed : 

- See 
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. . . t o  a l low r e t r o s p e c t i v e  e x e r c i s e  of peremptory chal-  
lenges  on appea l  g ives  t h e  S t a t e  even g r e a t e r  advantages.  
When used onappeal t h e  S t a t e  e f f e c t i v e l y  postpones exer- 
c i s e  of i t s  s t r i k e s  u n t i l  e r r o r  has  been found, and then 
wi th  t h e  b e n e f i t  of t h e  r u l i n g  of t h i s  Court as i t s  guide 
t h e  State  can maximize t h e  accuracy of t h e  s t r i k e s  n o t  
used a t  t r i a l .  I n  a c t u a l i t y  t h i s  Court n o t  only counsels  
t h e  S t a t e ,  bu t  a c t u a l l y  exercises t h e  s t r i k e  f o r  t h e  State.  
I n  e f f e c t  a peremptory s t r i k e  a g a i n s t  a p rospec t ive  j u r o r  
i s  transformed i n t o  a peremptory s t r i k e  a g a i n s t  a ground 
of e r r o r .  

Upon cons ide ra t i on  of t h e  va r ious  u n f a i r  advantages given 
t h e  S t a t e  by t h e  r u l i n g  i n  Chambers v .  S t a t e ,  sup ra ,  which 
allowed t h e  S t a t e  i n  e f f e c t  t o  e x e r c i s e  i t s  peremptory 
s t r i k e s  i n  t h e  l i g h t  of 20-20 h i n d s i g h t ,  i l l umina t ed  by a 
p r i v i l e g e d  view of a l l  p rospec t ive  j u r o r s ,  of t h e  defense  
e x e r c i s e  of peremptory s t r i k e s ,  and of t h e  subsequent ap- 
p e l l a t e  d e c i s i o n ,  w e  o v e r r u l e  t h a t  d e c i s i o n  and hold t h a t  
t h e  f a c t  t h a t  t h e  S t a t e  had unused peremptory cha l lenges  
does no t  cu re  t h e  e r r o r  i n  t h i s  case. 

Appel lant  f u r t h e r  contends,  based on t h e  d e c i s i o n s  i n  Grigsby V.  Mabry, 

569 F.Supp 

(W.D. N .C .  

those  op in  

Bondur a n t  

S ince  

1273 (E.D. Ark. 1983) and Keeten v .  Gar r i son ,  578 F.Supp. 1164 

1984),  and based on t h e  e m p i r i c a l  s t u d i e s  d i scussed  a t  l e n g t h  i n  

ons,  t h a t  he i s  e n t i t l e d  t o  a new t r i a l  as w e l l .  

t h e  improper excusa l  of Mrs. Bonner r e q u i r e s  r e v e r s a l ,  i t  i s  no t  

necessary  f o r  t h i s  Court t o  r e s o l v e  whether M s .  Bondurant w a s  improperly ex- 

cused as w e l l .  - See  Burns v .  Este l le ,  supra ,  592 F.2d a t  1301; People v .  Szabo, 

sup ra ,  a t  207. MS. Bondurant i n i t i a l l y  answered t h e  p r o s e c u t o r ' s  ques t i on  as 

t o  whether she  w a s  opposed t o  c a p i t a l  punishment, "I probably would be" (R.  

254). She s t a t e d  t h a t  s h e  had never been on a j u r y ,  and had never been i n  a 

courtroom be fo re  (R.255). The prosecutor  continued: 

Right .  I t ' s  n o t  something t h a t  any of u s  u s u a l l y  s i t  around 
and t h i n k  about .  Although I a m  s u r e  some of you have t a lked  
t o  people  about  i t ,  bu t  could you under any circumstances 
recommend a sen tence  of dea th  f o r  a c r imina l ly  accused? 

MS. BONDURANT: I r e a l l y  don ' t  know. 

MR. JOHNSON [p rosecu to r ] :  See, you have t o  a s s u r e ,  hopefu l ly  -- 

MS. BONDURANT: I have t o  be  s u r e ?  

MR. JOHNSON: The Court and t h e  defendant  -- 

- 16 - 



MR. TERRELL [ d e f e n s e  c o u n s e l ] :  O b j e c t i o n ,  Your Honor. 
T h a t ' s  n o t  p roper  s t a n d a r d .  

THE COURT: S u s t a i n e d .  

MR. JOHNSON: What w e  are t r y i n g  t o  f i n d  o u t ,  i f  you 
can  g i v e  t h e  S t a t e  of F l o r i d a  and t h e  de fendan t  a f a i r  
t r i a l ,  and a s s u r e  H i s  Honor t h a t  you w i l l  f o l l o w  t h e  
l a w  i n  t h i s  case? 

MS. BONDURANT: I w i l l  f o l l o w  t h e  l a w .  

MR. JOHNSON: Okay. So, d o  you f e e l  t h a t  you could  i n  
some c i rcumstances  recommend a s e n t e n c e  of d e a t h ?  

MS. BONDURANT: Y e s ,  I b e l i e v e  so .  

(R. 255). 

Subsequen t ly ,  M s .  Bondurant i n d i c a t e d  t h a t  s h e  had r e s e r v a t i o n s  about  

h e r  a b i l i t y  t o  recommend a d e a t h  s e n t e n c e  because  of h e r  r e l i g i o u s  b e l i e f s :  

MS. BONDURANT: From what Judge B a r f i e l d  s a i d  abou t  t h e  
d e a t h  p e n a l t y ,  are w e  p e r j u r i n g  o u r s e l v e s  i f  w e  s a y  t h a t  
w e  do n o t  b e l i e v e  i n  c a p i t a l  punishment? 

M R .  JOHNSON: What do you mean, do you p e r j u r e  y o u r s e l f ?  

MS. BONDURANT: Because w e  took a n  o a t h  t o  t e l l  t h e  t r u t h .  

MR. JOHNSON: Oh, commit p e r j u r y ?  

MS. BONDURANT: Yeah. 

MR. JOHNSON: Well, I d o n ' t  t h i n k  w e  are t o o  concerned w i t h  
t h a t  r i g h t  now, b u t  w e  do expec t  you a l l  t o  t a k e  t h a t  o a t h  
s e r i o u s l y .  And w e  do e x p e c t  you t o  f o l l o w  t h e  l a w ,  and i f  
you have a q u e s t i o n  o r  r e s e r v a t i o n  o r  know you c a n ' t ,  t h e n  
t h a t ' s  what w e  want t o  know. 

MS. BONDURANT: Well, I have thought  a l o t  abou t  i t ,  t o o ,  and 
I c a n ' t  r e a l l y  comple te ly  say  t h a t  I would, you know, s a y  
abou t  c a p i t a l  punishment,  abou t  d e a t h .  

MR. JOHNSON: What are t h e  n a t u r e  of your o b j e c t i o n s ?  

MS. BONDURANT: I t ' s  because  of God's l a w .  

MR. JOHNSON: So,  you t h i n k  you might have some d i f f i c u l t i e s ?  

MS. BONDURANT: I might have some r e s e r v a t i o n s .  

MR. JOHNSON: A r e  you s a y i n g  you are unsure  a t  t h i s  t i m e ?  

MS. BONDURANT: W e l l ,  I d o n ' t  t h i n k  I cou ld  say--1 cou ld  ever 
s a y  t h a t  I would b e  f o r  c a p i t a l  punishment.  
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MR. JOHNSON: You don ' t  t h ink  you would ever  be f o r  i t?  

MS. BONDURANT: Tha t ' s  r i g h t .  

(R.262-64, - see R.1738). 

The s t a t e  chal lenged M s .  Bondurant f o r  cause, i d e n t i f y i n g  her  as " the  

lady t h a t  cou ldn ' t  make up her  mind i f  she  could fo l low t h e  Cour t ' s  i n s t r u c-  

t i o n s  on c a p i t a l  punishment'' (R.339-40). Over defense  ob jec t ion ,  t h e  t r i a l  

cou r t  granted t h e  cha l lenge  f o r  cause: 

I n  my understanding of her  responses she  i s  unsure whether 
he r  v e r d i c t  w i l l  b e  a f f e c t e d  i n  e i t h e r  phase, p r i n c i p a l l y  
i n  t h e  recommendation po r t ion  of t h e  t r i a l ,  because of 
c a p i t a l  punishment. 

(R. 340).  

For t h e  reasons d iscussed  i n  connect ion wi th  the  excusa l  of M r s .  Bonner, 

t h e  excusa l  of M s .  Bondurant w a s  a l s o  r e v e r s i b l e  e r r o r .  Witherspoon v. Illi- 

n o i s ,  supra ;  Davis v.  Georgia,  supra ;  Adams v. Texas, supra;  Chandler v .  S ta te ,  

supra;  Burns v.  Estelle,  supra ;  Granviel  v .  Estel le ,  supra;  People v .  Szabo, 

supra;  see a l s o  Grigsby v .  Mabry, supra ;  Keeten v .  Garr ison,  supra.  

ISSUE I1 

THE TRIAL COURT ABUSED I T S  DISCRETION BY DENYING 
APPELLANT'S MOTION FOR A CHANGE OF VENUE, THEREBY 
ABRIDGING H I S  RIGHT TO A TRIAL BY AN IMPARTIAL JURY, 
AS GUARANTEED BY ARTICLE I ,  SECTION 16 OF THE FLORIDA 

MENTS TO THE UNITED STATES CONSTITUTION.  
CONSTITUTION, AND BY THE SIXTH AND FOURTEENTH AMEND- 

A motion f o r  a change of venue i s  addressed t o  t h e  sound d i s c r e t i o n  of 

t h e  t r i a l  cou r t ;  t h e  defendant has  t h e  burden of showing t h a t  t h e  s e t t i n g  of 

t he  t r i a l  

(Fla.1979) 

f o r  change 

s inhe ren t ly  p r e j u d i c i a l .  Manning v. S ta te ,  378 So.2d 274, 276 

Where the  r e q u i s i t e  showing has been made, d e n i a l  of a motion 

of venue is  an  abuse of d i s c r e t i o n .  "A t r i a l  judge i s  bound t o  

g ran t  a motion f o r  a change of venue when t h e  evidence presented r e f l e c t s  

t h a t  t h e  community i s  s o  pervas ive ly  exposed t o  t h e  circumstances of t h e  

inc iden t  t h a t  p re jud ice ,  b i a s ,  and preconceived opinions are t h e  n a t u r a l  
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result." Manning v. State, supra, at 276. As this Court observed in 

Manning, "[tlhe trial court may make that determination upon the basis 

of evidence presented prior to the commencement of the jury selection 

process, see Rideau v. Louisiana, 373 U.S. 723, 83 S.Ct. 1417, 10 L.Ed.2d 
663 (1963), or may withhold making the determination until an attempt is 

made to obtain impartial jurors to try the cause. Murphy v. Florida [421 

U.S. 794, 95 S.Ct. 2031, 44 L.Ed.2d 589 (1975)l." However, where the 

community in which the trial is to take place has been pervasively exposed 

to inherently prejudicial publicity, the ttsuccessfultt empaneling of a jury 

is not conclusive evidence of absence of prejudice. See Coleman v. Zant, 
708 F.2d 541, 546-47 (11th Cir. 1983). For example, in Manning v. State, 

supra, a jury was selected in Columbia County, and the defense accepted 

the jury without renewing its motion for change of venue and without ex- 
1 

hausting its peremptory challenges. See Manning v. State, supra, at 279 

(Alderman, J. dissenting). Nevertheless, this Court reversed Manning's 

conviction and death sentence, holding that "[tlhe motion for change of 

venue . . . was amply supported by evidence which established that the 
community was so pervasively exposed to the circumstances of this incident 

that the defendant could not secure a fair and impartial trial in Columbia 

County." Manning v. State, supra, at 276. The voir dire examination in 

Manning established "that every member of the jury panel had prior know- 

ledge of the alleged crimes through news media accounts and community dis- 

cussion" Manning v. State, supra, at 275. In Manning, "the fact that the 

1 
In the instant case, in sharp contrast, appellant repeatedly renewed 

his motion for change of venue (R.27-28, 186, 347, 650); unsuccessfully 
challenged numerous jurors for cause on grounds relating to pre-trial 
publicity (see R.169- 84,329- 46,539- 44);  exhausted his peremptory challen- 
ges (R.650); unsuccessfully requested additional peremptory challenges 
(R.650-51); and finally challenged all remaining members of the panel for 
cause based on their exposure to prejudicial publicity (R.651). 
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victims were well-liked Caucasian deputies of the local sheriff's depart- 

ment and the accused was a young black male from outside the community 

clearly magnified the problems involved in securing a fair trial in Columbia 

County." Manning v. State, supra, at 276. In the present case, as in Manning, 

both the murder victim and the victim of the attempted murder (who testified 

at tria1)were well-liked Caucasian officers of the Pensacola Police Depart- 

ment, and the accused was a young black male from outside the county. As 

in Manning, the voir dire inquiry established that every one (sixty out of 

sixty) of the prospective jurors had been exposed to the pre-trial publicity 

in this case (see R.6-24,93-124, 190-91, 278-301). 

Article I, 916 of the Florida Constitution guarantees the accused in a 

criminal case a trial by an impartial jury.2 See e.g. Singer v. State, 109 

So.2d 7, 15-16 (Fla. 1959); Manning v. State, supra, at 277; Thomas v. State, 

403 So.2d 371, 375 (Fla. 1981); Livingston v. State, So. 2d (Fla. 1984) 

(case no. 61,967, opinion filed September 13, 1984). In Singer v. State, supra, 

at 15, this Court observed: 

As long as the Constitution of this State guarantees an accused 
trial by "an impartial jury" the people of this State through 
their government in all its branches at all levels and all the 
institutions fostered or permitted under it are solemnly bound to 
do that which is necessary to preserve such a trial to every 
accused, whether he be guilty or innocent. 

This responsibility can not be escaped nor can failure to furnish 
such a trial be excused on the ground that under existing condi- 
tions publicity given crimes, particularly sensational crimes, is 
so generally disseminated that it is impossible to empanel a jury 
of persons who are free from knowledge of the crime and of pre- 
conceived opinions of the guilt or innocence of the accused. Rather, 
the answer is to remove the condition which creates the extrajudicial 
knowledge and preconceived opinions. 

The Court in Singer went on to recognize that prior restraint of pub- 

lication, as employed in England and other European countries, is not a 

favored practice in the United States, as it would involve a clash between 

2 
This right is also guaranteed by the Sixth and Fourteenth Amendments to 

the United States Constitution. Appellant wishes to make it clear that, 
while preserving the federal claim, he is primarily relying on the Florida 
constitutional provision in this appeal. 
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0 

t he  c o n s t i t u t i o n a l  guarantee of a f r e e  press and t h e  c o n s t i t u t i o n a l  r i g h t  

t o  a f a i r  t r i a l  by an i m p a r t i a l  j u r y .  The Court continued: 

But whi le  t h e  i n t e l l i g e n t  e x e r c i s e  of t h e  r i g h t s  and 
d u t i e s  of c i t i z e n s h i p  r e q u i r e s  t h a t  t h e  organs of t h e  
news inform t h e  people of events  which t r a n s p i r e  about 
them, t h e  guarantee of t r i a l  by "an i m p a r t i a l  ju ry"  
r e q u i r e s  t h a t  those  c a l l e d  f o r  j u r y  duty w i l l  come 
t o  t h e  t r i a l  of t h e  cause free of knowledge of t h e  
events  r e l a t e d  t o  t h e  cause and t h a t  t h e i r  a c t i o n s  as 
j u r o r s  be based s o l e l y  on evidence and argument i n  
open cour t  and t h e  l a w  app l i cab le .  Therefore,  t h e  
pub l i ca t ion  of t h e  d e t a i l s  of t h e  commission of crimes, 
e s p e c i a l l y  as they connect o r  tend t o  connect a named 
person wi th  g u i l t  t h e r e f o r  o r  t o  e s t a b l i s h  t h e  inno- 
cence of a named person, no t  only i s  no t  requi red  i n  
t h e  pub l i c  i n t e r e s t ,  bu t  t h e  p re se rva t ion  of t h e  con- 
s t i t u t i o n a l  guarantee of t r i a l  by an  i m p a r t i a l  j u r y  
r e q u i r e s  t h a t  such pub l i ca t ion  no t  be made. 

Singer v .  S t a t e ,  supra ,  a t  16. 

Where, notwithstanding t h e  admonitions made i n  S inger ,  such publ ica-  

t i o n  has been made, and where t h e  community has been pervas ive ly  exposed 

t o  i t ,  a change of venue may be necessary t o  preserve  t h e  accused 's  con- 

s t i t u t i o n a l  r i g h t s .  A s  recognized i n  Singer  ( a t  14 )  and i n  Manning v.  S ta te ,  

supra ,  a t  227:  

Every reasonable  precaut ion  should be taken t o  preserve 
t o  a defendant  t r i a l  by [an  i m p a r t i a l ]  j u r y  and t o  t h i s  
end i f  t h e r e  i s  reasonable  b a s i s  shown f o r  a change of 
venue a motion t h e r e f o r  proper ly  made should be granted .  

A change of venue may sometimes inconvenience t h e  S t a t e ,  
y e t  w e  can see no way i n  which i t  can cause any real 
damage t o  i t .  On t h e  o t h e r  hand, g ran t ing  a change of 
venue i n  a ques t ionable  case i s  c e r t a i n  t o  e l imina te  a 
c o s t l y  re t r ia l  i f  i t  be determined t h a t  t h e  venue should 
have been changed. More important i s  t h e  f a c t  t h a t  rea l  
impairment of t h e  r i g h t  of a defendant t o  t r i a l  by a f a i r  
and i m p a r t i a l  j u r y  can r e s u l t  from t h e  f a i l u r e  t o  g ran t  
change of venue. 

Among t h e  circumstances which, i n d i v i d u a l l y  o r  i n  combination, may re- 

q u i r e  a change of venue inc lude  (1) where t h e  community has been pervas ive ly  

exposed t o  media coverage of t h e  c r imina l  i n c i d e n t ,  ( 2 )  where t h e  crime it- 

s e l f  i s  a s e n s a t i o n a l  one, ( 3 )  where t h e  community i s  s m a l l  enough s o  t h a t  

i t  i s  impossible  t o  f i n d  p o t e n t i a l  j u r o r s  who do - not  have e x t r a j u d i c i a l  

knowledge of t h e  case der ived  from t h e  media, ( 4 )  where t h e  n a t u r e  of t he  
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p u b l i c i t y  w a s  i n h e r e n t l y  p r e j u d i c i a l  ( i . e .  where i t  d i d  n o t  c o n s i s t  merely  

of d i s p a s s i o n a t e  f a c t u a l  accounts  of t h e  crime, b u t  i n s t e a d  inc luded  t h e  d i s -  

c l o s u r e  of matters which would b e  i n a d m i s s i b l e  a t  t r i a l ,  as w e l l  as inf lam-  

matory e d i t o r i a l s  and commentary), and (5) where t h e  v o i r  d i r e  examinat ion d i d  

n o t  reveal s p e c i f i c a l l y  what each p r o s p e c t i v e  j u r o r  had r e a d  o r  heard  abou t  

t h e  case. &Manning v. S t a t e ,  s u p r a ;  see a l s o  S t a t e  v. Oliver,  250 S0.2d 888 

( F l a .  1971) .3  

57,788, o p i n i o n  f i l e d  September 13, 1 9 8 4 ) ( s l i p  o p i n i o n ,  p . 7 ) ( p u b l i c i t y  w a s  

l a r g e l y  f a c t u a l  r a t h e r  t h a n  emot iona l  i n  n a t u r e ) .  It i s  w i t h  t h e s e  cons idera-  

t i o n s  i n  mind t h a t  t h e  p r e - t r i a l  p u b l i c i t y  i n  t h e  i n s t a n t  case shou ld  b e  viewed. 

C o n t r a s t  Copeland v. Sta te ,  - So.2d ( F l a .  1984) ( c a s e  no. - 

I n  s u p p o r t  of h i s  mot ion f o r  change of venue,  a p p e l l a n t  submi t t ed  c o p i e s  

of numerous newspaper a r t ic les ,  pho tograph ic  f e a t u r e s ,  and e d i t o r i a l s  con- 

c e r n i n g  t h e  crime and i t s  r e p e r c u s s i o n s ,  as w e l l  as t r a n s c r i p t s  of t e l e v i s i o n  

and r a d i o  news b r o a d c a s t s  (R.1565-96,1597-1634,1654,1656-57). On October 20, 

1982, t h e  morning a f t e r  t h e  crime, t h e  f r o n t  page of t h e  Pensaco la  J o u r n a l  

c a r r i e d  t h e  banner h e a d l i n e  "POLICEMAN KILLED I N  BANK SHOOTOUT" (R.1576). 

C la rence  H i l l  ( " l a s t  known address ' '  i n  Mobile,  Alabama) and C l i f f  Anthony 

Jackson ,  a l s o  of Mobile,  were " t e n t a t i v e l y  i d e n t i f i e d "  as t h e  p e r p e t r a t o r s  

(R.1576). Photographs  of t h e  murdered p o l i c e  o f f i c e r  Steve Tay lor  and t h e  

wounded o f f i c e r  L a r r y  B a i l l y  w e r e  prominent ly  f e a t u r e d  on t h e  f r o n t  page 

(R.1576). T a y l o r ,  a c c o r d i n g  t o  t h e  a r t i c le ,  had planned t o  leave t h e  f o r c e  i n  

a few months t o  go back t o  s c h o o l  t o  become a c e r t i f i e d  p u b l i c  a c c o u n t a n t  

(R.1576). "Dozens of peop le  w i t n e s s e d  t h e  exchange of g u n f i r e ,  which s e n t  

p e d e s t r i a n s  s c u r r y i n g  f o r  s a f e t y  and prompted t e a c h e r s  a t  [a  nearby]  

s c h o o l  t o  r u s h  t h e i r  s t u d e n t s  i n d o o r s  from a playground.  ' W e  went i n  and 

3 

community exposure  t o  i n h e r e n t l y  p r e j u d i c i a l  p u b l i c i t y  may r e q u i r e  a change 
Cases from o t h e r  j u r i s d i c t i o n s  which d i s c u s s  t h e  c i rcumstances  i n  which 

of venue i n c l u d e  Henley v. S t a t e , - 5 7 6  S.W.2d 66,  71-72 (Tex. 1978) ;  S t a t e  V.  

S t i l t n e r ,  491 P.2d 1943 (Wash. 1971) ;  S t a t e  v. Clark, 442 So.2d 1129 (La. 
1982) ;  Mart inez  v. S u p e r i o r  Court  of P l a c e r  County, 629 P.2d 502 (Cal.  1981) ;  
Commonwealth v. F r a z i e r ,  369 A.2d 1224 (Pa. 1977) .  

- 22 - 



go t  a l l  t h e  k i d s  o f f  t h e  playground and w e  c losed  and locked t h e  doo r s ' ,  

s a i d  a day school  a i d e ,  who asked t h a t  h e r  name no t  be  used . . ." (R.1576). 

The a r t i c l e  concluded: 

One Pensacola  p o l i c e  o f f i c e r  wept when she  heard of 
Tay lo r ' s  dea th  i n  t h e  bloody shootout .  

"I guess  i t  h u r t s  us  a l l  more because we're a s m a l l  
department and we're a l l  family,"  s a i d  o f f i c e r  Je r i  
Schadee, he r  eyes  we l l i ng  wi th  tears. "You know they 
say t h a t  p o l i c e  o f f i c e r s  don ' t  c ry .  Well, t h i s  one 
i s  crying."  

The f o r c e ' s  top  o f f i c e r  a l s o  w a s  v i s i b l y  shaken by 
Tay lo r ' s  dea th  Tuesday. 

" I ' d  l i k e  t o  make t h e  s ta tement  t h a t  i t ' s  a t r a g i c  
t h ing  when a young, t a l e n t e d  p o l i c e  o f f i c e r  ha s  t o  
d i e  because of some hoodlums," s a i d  Chief Lou Goss 
s h o r t l y  a f t e r  t h e  robbery. 

A spokesman a t  B a p t i s t  Hosp i t a l  s a i d  Taylor d i ed  of 
gunshot wounds t o  t h e  head and abdomen. 

Taylor grew up i n  Escambia County and a t tended  p u b l i c  
schools  he re .  H e  i s  surv ived  by a wi fe ,  whose name 
w a s  withheld by po l i ce .  

(R. 1574).  

Next t o  t h e  head l ines  w a s  a box which d i r e c t e d  the r eade r  t o  o t h e r  

s t o r i e s  concerning t h e  bank robbery and shootout ,  " Ins ide  S tory  *The scene 

of t h e  shootout  i n  p i c t u r e s ,  Page 4A. 'A r o u t i n e  r i d e  wi th  o f f i c e r  t u r n s  

i n t o  an e x e r c i s e  i n  t e r r o r ,  Page 2A. 'Eyewitnesses recount  t h e  t ragedy as 

they s a w  i t ,  Page 2A. * S h i f t  change l e f t  p l en ty  of personnel  on hand a t  

B a p t i s t  Hosp i t a l ,  Page 2A." (R.1576). The a r t i c l e  e n t i t l e d  "Witness: ' I t  

w a s  a gun p lay  over t h e r e ' " ,  contained d e s c r i p t i o n s  of va r ious  a s p e c t s  of 

t h e  i n c i d e n t  by eyewitnesses  Ivey Michael, Gus Georgiades,  Alan Rosenbloom, 

David Jackson ( a  v i s i t i n g  B a p t i s t  m i n i s t e r ) ,  Benj ie  Davis,  and a woman who 

w a s  i n s i d e  t he  bank who asked t h a t  h e r  name be wi thhe ld ,  none of whom (with 

t h e  p o s s i b l e  except ion  of t h e  u n i d e n t i f i e d  woman) t e s t i f i e d  a t  t r i a l .  

(R.1575). Ivey Michael w a s  quoted as saying,"The b l ack  dude s t a r t e d  t h e  
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shoot ing  f i r s t .  . . . H e  came around t h e  corner  p u l l i n g  ou t  h i s  gun and 

s t a r t e d  shoot ing" (R. 1 5 7 5 ) .  The u n i d e n t i f i e d  woman i n  t h e  bank s t a t e d  

t h a t  t h e  robber who w a s  po in t ing  a handgun d i d  a l l  of t h e  t a l k i n g .  "There 

w a s  no doubt t h e  man w a s  a t h r e a t .  . . . H e  t o l d  t h e  t e l l e r  i f  you don ' t  

do what I t e l l  you t o  do, he  would shoot  her"  ( R . 1 5 7 5 ) .  "He l e f t  no doubt 

i n  your mind he  would have sho t  you. . . . I thought ,  my God, he  w a s  l i a b l e  

t o  k i l l  us" (R. 1 5 7 5 ) .  

The a r t i c l e  e n t i t l e d  "Routine t u r n s  t o  t e r r o r "  depic ted  t h e  exper ience  

of Donna Haner, a c a s h i e r  f o r  t h e  c i t y  of Pensacola ,  who had been given a 

r i d e  t o  t h e  bank by O f f i c e r  B a i l l y  t o  d e p o s i t  t h e  c i t y ' s  r e c e i p t s  ( R . 1 5 8 3 )  

[ M s .  Haner w a s  subsequent ly  a w i tnes s  a t  t r i a l  ( R . 9 0 9 - 1 7 ) ] .  She w a s  

s i t t i n g  i n  t h e  parked p o l i c e  car,  and watched i n  h o r r o r  as t h e  bank robbers  

and t h e  p o l i c e  exchanged g u n f i r e  and Steve Taylor f e l l ,  f a t a l l y  wounded 

(R. 1583) . 'I . . . [ A s ]  paramedics f r a n t i c a l l y  pumped on t h e  c h e s t  of Taylor ,  

Haner sat i n  a nearby van a l t e r n a t e l y  sobbing and praying f o r  h i s  welfare 

whi le  a f r i e n d  e n c i r c l e d  h e r  w i th  h e r  arms" ( R . 1 5 8 3 ) .  

On page 4A w a s  a fu l l -page  photographic  f e a t u r e  e n t i t l e d  "A Policeman 

D i e s "  ( R . 1 5 7 7 ) .  The photographs i nc lude  one of "paramedics work[ing] i n  

v a i n  over  wounded Officer Taylor ,  a long t i m e  Escambia County r e s iden t" ;  

one of Officer Taylor  "bleeding from t h e  head and abdomen", being c a r r i e d  

on a s t r e t c h e r  t o  a wa i t i ng  L i f e  F l i g h t  h e l i c o p t e r ;  one of t h e  h e l i c o p t e r  

hovering over downtown Pensacola ,  cap t ioned ,  "Not even t h e  ru sh  t o  B a p t i s t  

Hosp i t a l  aboard L i f e  F l i g h t  h e l i c o p t e r  . . . would save t h e  l i f e  of [Of f i ce r ]  

Taylor"; and a close-up of a handgun, cap t ioned ,  "A weapon, r i g h t ,  a l l e g e d l y  

used by robbery-murder suspec t  Clarence H i l l ,  2 4 ,  l i es  i n  an  a l l e y  behind 

Dainty D e l  Res tauran t ,  where t h e  suspec t  co l l apsed  from h i s  own wounds" 

(R. 1577)  . 
An a r t i c le  i n  t h e  October 20 e d i t i o n  of t h e  Pensacola  News e n t i t l e d  
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"Violence Comes Close t o  School'' conveyed t h a t  t h e  shootout  endangered t h e  

l ives  of c h i l d r e n  playing a t  t h e  Episcopal  Day School a block away (R.1585, 

1587).  This  f e a t u r e ,  a f i r s t - p e r s o n  account by s t a f f  w r i t e r  Betsy K i l l a m ,  

reads i n  p a r t :  

A mother whose c h i l d r e n  were among those  playing inno- 
c e n t l y  a t  Episcopal  Day School happened t o  be d r i v i n g  
p a s t  a bank j u s t  a block away from t h e  school  when b u l l e t s  
f lew ac ros s  t h e  c i t y ' s  wide downtown thoroughfare.  

H e r  i n s t i n c t s  l e d  her  running t o  t h e  school ,  where calmly, 
i n s i s t e n t l y ,  she  urged, " G e t  t h e  c h i l d r e n  i n  g e t  t h e  c h i l d r e n  
i n s i d e .  There ' s  been a policeman sho t  and t h e r e ' s  g u n f i r e  
a l l  over t h e r e .  ' I  

Her c a l m  voice  couldn ' t  camouflage t h e  shock and f e a r  i n  
her  eyes.  
Her message w a s  clear - t h e r e  w a s  danger.  

No one wasted any t i m e .  No one asked ques t ions .  

A s  a r e p o r t e r ,  I w a s  among those  w i t h i n  t h e  school  compound 
when the  word came i n .  An o f f i c e r  w a s  sho t  - and t h e r e  could 
be a p u r s u i t  wi th  more gunshots y e t  t o  f l y .  

It s t r u c k  m e  immediately t h a t  a school  might seem a good 
p l a c e  t o  run  from p o l i c e  - " G e t  them i n  and lock  t h e  doors. ' '  
I suppose my thoughts  of my c h i l d ' s  s a f e t y  were almost 
i n s t i n c t i v e l y  handled. I knew where he w a s  - s a f e l y ,  i n s i d e .  
A l l  t h a t  remained w a s  t o  lock  the  doors ,  and t h a t  w a s  done. 
H e  w a s  s a f e .  

Teachers calmly handled t h e i r  charges,  some of whom had been 
on t h e  playground and had heard t h e  v o l l e y  of s h o t s  followed 
by screaming s i r e n s  and t h e  whoop-whoop of emergency medical 
v e h i c l e s  and f i r e  department v e h i c l e s .  

(R.1585, 1587).  

Af t e r  desc r ib ing  the  l i f e- sav ing  e f f o r t s  a t  t h e  scene and t h e  apprehen- 

s i o n  of t h e  suspec t s ,  M s .  K i l l a m  continued: 

Violence - crazy ,  wanton, r e c k l e s s  bloodshed had come too  
c l o s e  t o  t h e i r  school  yard. "Bad guys' had been c l o s e  t o  
home. And, even though t h e  w a l l s  of t h e i r  bu i ld ing  prevented 
t h e i r  see ing  the  scene of t h e  h o r r o r ,  they seemed t o  f e e l  t h e  
tens ion .  

It w a s  no longer  coming t o  them i n  t h e  s a f e t y  of t h e i r  l i v i n g  
room over t h e  two-dimensional t e l e v i s i o n  screen .  This  w a s  
no car toon .  

And whi le  p o l i c e  d e t e c t i v e s  s t r u g g l e  t o  p i e c e  toge ther  t h e  
j igsaw d e t a i l s  of t h e  thwarted robbery - t h e  c h i l d r e n  w i l l  no 
doubt a l s o  search  f o r  t h e  e t e r n a l l y  missing p i ece  - t h e  c l u e  
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t o  t h e  ques t ion  w e  a l l  ask: "Why?" 

(R. 1585) 

The f r o n t  page of t h e  weekly Pensacola Voice c a r r i e d  t h e  head l ine  "Bank 

Suspec t ' s  Mother Expressed Shock", s u b t i t l e d  "'1 F e e l  T e r r i b l e  About I t '  'I 

Don't Know Why H e  Did It'", accompanied by a l a r g e  photograph of a p p e l l a n t ' s  

mother (R.1579). The a r t i c le  a l s o  quoted one Ronald Mi tche l l ,  a f r i e n d  of 

t h e  suspec t s ,  as saying t h a t  H i l l  and Jackson "were unemployed bu t  always 

had money", t h a t  "everytime w e  went ou t  they always pa id  t h e  tab", and "It 

w a s  s t r a n g e  t o  see them wi th  money even though they weren ' t  working b u t  I 

j u s t  s a i d  t o  myself ' I  guess t h e y ' r e  g e t t i n g  i t  from somewhere'" (R.1579) 

The f u n e r a l  of Of f i ce r  Taylor a l s o  rece ived  i n t e n s e  media coverage. 

The f r o n t  page head l ine  of t h e  October 21, 1982 e d i t i o n  of t h e  Pensacola 

News announced "1,000 People Attend Funeral  f o r  Off icer"  (R.1586). Above 

t h e  headl ine ,  on page 1, are l a r g e  photographs capt ioned "Family and f r i e n d s  

f i l l  Myrtle Grove Bap t i s t  Church f o r  Taylor s e rv i ces"  and "Law enforcement 

c r u i s e r s  form endless  process ion  t o  cemetery (R.1586). The a r t i c l e  begins:  

A sea of people - inc luding  l a w  o f f i c e r s  from ac ros s  t h e  
Gulf Coast and t h e  F l o r i d a  Panhandle - crowded i n t o  t h e  
Myrtle Grove Bap t i s t  Church f o r  services he ld  f o r  s l a i n  
Pensacola policeman Stephen Alan Taylor .  

. 

They jo ined  Taylor ' s  w i fe ,  daughter ,  pa ren t s  and o the r  
family members. 

The 26-year-old p o l i c e  o f f i c e r  d ied  Tuesday i n  a shoot-out 
fol lowing a downtown bank robbery. Today, Escambia County's 
e n t i r e  l a w  enforcement community w a s  represented  among t h e  
crowd. 

Those t h e r e  ranged from P o l i c e  Chief L e w i s  Goss and Escambia 
County She r i f f  Vince Seely t p  patrolmen and depu t i e s .  There 
w e r e  t h e  b r a s s  - cap ta ins ,  l i e u t e n a n t s  and se rgean t s  - as w e l l  
as d i spa t che r s ,  cade t s  and r e t i r e d  p o l i c e  o f f i c e r s .  

P l a inc lo thes  i n v e s t i g a t o r s ,  c l e r k s  and secretaries and even 
teenaged P o l i c e  Explorer Scouts w e r e  among t h e  crowd. 

So were a judge,  defense  lawyers,  p rosecut ing  a t t o r n e y s ,  and 
cour t  s e c u r i t y  o f f i c e r s .  A nurse i n  uniform, Emergency Medical 
Serv ice  workers and f i remen a l s o  were p re sen t .  
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Uniformed o f f i c e r s  from a sco re  of l a w  enforcement agencies  
from Tal lahassee  t o  Clearwater, from Mil ton t o  Atmore, A l a . ,  
were t h e r e .  Most of t h e  l a w  o f f i c e r s  - uniformed and p l a in-  
c l o t h e s  - wore b lack  bands ac ros s  t h e i r  badges. There were 
l i t e r a l l y  hundreds of them p resen t .  They had l o s t  a co l league .  

Others ,  f r i e n d s  and family members of Taylor ,  f i l l e d  t h e  
church. They had l o s t  a loved one. 

The crowd w a s  es t imated a t  about 1,000. A l l  w e r e  t h e r e  t o  
pay t h e i r  las t  r e s p e c t s  t o  a l a w  o f f i c e r  s l a i n  whi le  simply 
doing h i s  job .  

Following t h e  s e r v i c e  an  honor guard escor ted  Tay lo r ' s  c o f f i n  
- followed by h i s  black- vei led widow, Suzanne, and h i s  daughter - 
t o  t h e  hea r se  which c a r r i e d  t h e  o f f i c e r ' s  remains t o  Bayview 
Park Cemetery. 

The process ion ,  inc luding  sco res  of p o l i c e  v e h i c l e s  from t h e  
surrounding reg ion ,  followed. The p o l i c e  cars,  wi th  l i g h t s  
f l a s h i n g ,  were followed by ambulances and f i r e  t rucks  and a 
stream of p r i v a t e  cars. 

Overhead f lew t h e  same L i f e  F l i g h t  h e l i c o p t e r  t h a t  two days 
ago whisked t h e  f a t a l l y  i n j u r e d  Taylor t o  Bap t i s t  Hospi ta l  i n  
a f u t i l e  e f f o r t  t o  prevent  t h e  need f o r  today ' s  scene.  

Along t h e  way t r a f f i c  h a l t e d  as o t h e r  d r i v e r s  paused i n  
r e s p e c t  f o r  t h e  dead lawman. 

(R. 1586). 

(See a l s o  R.1578, 1580-82, which conta ins  an a r t i c l e  and numerous photo- 

graphs from t h e  Pensacola Voice).  

A t e l e v i s i o n  newscast on Channel 5 descr ibed  t h e  f u n e r a l  s e r v i c e s  as 

fo l lows  : 

The p o l i c e  motorcades i n t o  t h e  f u n e r a l  service were s e v e r a l  
m i l e s  long t h i s  morning. And i t  seemed as though t h e  l i n e  
of people i n t o  the  Myrtle Grove Bap t i s t  Church would never 
end. Lawmen from as f a r  away as M i a m i  came t o  pay t h e i r  
respects t o  t h e i r  f e l l ow policeman who d i ed  i n  t h e  l i n e  of 
du ty .  Another o f f i c e r ,  43  year  o ld  Larry Bai ley w a s  a l s o  
in ju red  i n  t h a t  robbery shoot- out.  H e ,  a long wi th  s e v e r a l  
hundred o t h e r s ,  a t tended  today ' s  s e r v i c e s .  The s i l e n c e  around 
t h e  church w a s  overwhelming. Those who d id  t a l k  spoke kind 
words of Taylor.  H e  w a s  26 yea r s  o l d ,  a t h r e e  year  ve t e ran  of 
t h e  f o r c e .  H e  had intended t o  l eave  p o l i c e  work i n  December 
t o  pursue a co l l ege  degree i n  accounting. A t  t h e  cemete ry ,  
p o l i c e  o f f i c e r s  i n  b lack  a r m  bands s tood guard as family 
members w e r e  escor ted  t o  t h e  grave s i te .  Following a b r i e f  
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eulogy, Taylor  w a s  honored wi th  a 21 gun s a l u t e .  And Taps. 

(R. 1599-1600). 

An October 2 2 ,  1982. b roadcas t  announced t h e  formation of t h e  Stephen 

Alan Taylor Fund t o  he lp  t h e  family of t h e  s l a i n  p o l i c e  o f f i c e r ,  and i n v i t e d  

t h e  p u b l i c  t o  m a i l  o r  d e l i v e r  t h e i r  dona t ions  t o  any branch of t h e  F l o r i d a  

Nat iona l  Bank i n  Pensacola  (R.1601). Meanwhile, i t  w a s  announced t h a t  Clarence 

H i l l  and C l i f f  Anthony Jackson of Mobile would be  charged wi th  homicide 

and robbery upon t h e i r  release from B a p t i s t  Hosp i t a l  (R.1601). 

On October 26 and 2 7 ,  t h e  newspapers publ ished r e p o r t s  t h a t  H i l l  and 

Jackson were t r a n s f e r r e d  "under a c loak  of secrecy"  from B a p t i s t  Hosp i t a l  

t o  t h e  S h e r i f f ' s  Department i n f i rmary  because s e c u r i t y  o f f i c i a l s  f ea red  a 

p o s s i b l e  escape a t tempt  (R.1592-93). Hosp i t a l  s e c u r i t y  d i r e c t o r  A l l en  Fos t e r  

w a s  quoted as say ing  "We  w e r e  very ,  very  wary"(R.1592-93). Fos t e r  s a i d  t h a t  

a b ro the r  of Clarence H i l l  w a s  "known t o  be  i n  Pensacola" and a u t h o r i t i e s  

f ea red  t h e  b ro the r  might t r y  t o  f r e e  him (R.1592). Fos t e r  f u r t h e r  s t a t e d  

t h a t  " a u t h o r i t i e s  had rece ived  i n t e l l i g e n c e  r e p o r t s  i n d i c a t i n g  t h e r e  w e r e  

p l ans  t o  f r e e  t h e  suspec ts"  (R.1592). 

Another f r o n t  page head l ine  and a r t i c l e  appeared when a p p e l l a n t  and 

Jackson were brought be fo re  t h e  c o u r t  f o r  f i r s t  appearance (R.1594-95). TV 

Channel 5 repor ted :  

The two Mobile men accused of robbing a Pensacola  bank and 
of k i l l i n g  a c i t y  p o l i c e  o f f i c e r  made t h e i r  f i r s t  appearance 
be fo re  a judge t h i s  morning. . . . Judge W i l l i a m  Frye asked 
t h e  ques t i ons .  The two suspec t s  b a r e l y  acknowledged them. 
24 year  o ld  Clarence H i l l  w a s  brought i n  f i r s t .  H e  i s  t h e  
man suspected of f i r i n g  t h e  b u l l e t s  t h a t  k i l l e d  23 [26]  year  
o ld  p o l i c e  o f f i c e r ,  S teve  Taylor .  According t o  p o l i c e  r e p o r t s ,  
H i l l  i s  c u r r e n t l y  ou t  on bond f o r  two armed robbe r i e s  i n  t h e  
Mobile area. u. By c o n t r a s t ,  18 year  o l d  Anthony 

H e  has  been l abe l ed  "highly uncooperative" by 

Jackson w a s  r e l a t i v e l y  humble be fo re  t h e  c o u r t .  H i s  c r imina l  
h i s t o r y  l i s ts  a few misdemeanors. Jackson s a i d  h i s  family 
w i l l  probably h i r e  a p r i v a t e  a t t o r n e y  f o r  h i s  defense .  The 
Pub l i c  Defender 's  o f f i c e  w a s  appointed t o  H i l l ' s  case .  

(R.1602). 
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While t h e  "hard news" coverage and f e a t u r e  a r t i c l e s  concerning t h i s  

case contained more than enough p r e j u d i c i a l  material t o  i r r e p a r a b l y  damage 

a p p e l l a n t ' s  chances of r ece iv ing  a f a i r  t r i a l  be fo re  an  Escambia County j u r y ,  

t h e  e d i t o r i a l  t reatment  of t h e  case  w a s  even more d e s t r u c t i v e .  A number of 

e d i t o r i a l s  and columns were publ ished i n  t h e  Pensacola d a i l y  newspapers which 

were f l a g r a n t l y ,  and i n  some cases  d e l i b e r a t e l y ,  inflammatory - designed t o  

mobi l ize  community opinion and a c t i o n  i n  support  of t h e  w a r  on crime; designed 

t o  evoke sympathy f o r  t h e  murdered o f f i c e r  and h i s  family,  and f o r  p o l i c e  

o f f i c e r s  i n  gene ra l ;  and, not  i n c i d e n t l y ,  designed t o  procure a dea th  sen- 

tence  f o r  Clarence H i l l .  

An e d i t o r i a l  e n t i t l e d  " H i s  dea th  not  i n  vain",  publ ished s h o r t l y  a f t e r  

t h e  crime occurred,  invoked the  murder of O f f i c e r  Taylor t o  urge  community 

support  f o r  l a w  enforcement 's " w a r  on crime", and spoke wi th  u t t e r  contempt 

and r i d i c u l e  f o r  t h e  c o n s t i t u t i o n a l  r i g h t s  of defendants  i n  c r imina l  cases :  

THE BRUTAL, heinous murder of P o l i c e  Of f i ce r  Steve Taylor 
during a bank robbery i n  downtown Pensacola Tuesday i s  y e t  
another  f r i gh ten ing  example of how v i o l e n t  crime plagues t h i s  
community and a l l  of America. 

Taylor ' s  dea th  is  a g r e a t  l o s s  t o  t h i s  c i t y  and t h e  Pensacola 
P o l i c e  Department. 

Y e t  t h e  26-year-old p o l i c e  o f f i c e r ' s  h e r o i c  a c t i o n s  i n  l i n e  
of duty and h i s  dea th  were not  i n  v a i n .  
demonstrate how urgent  t h e  need i s  f o r  g r e a t e r  pub l i c  support  
of l a w  enforcement 's w a r  on c r i m e .  

They d rama t i ca l ly  

For t h e  enemy i n  t h i s  w a r  i s  t h e  wanton c r imina l s  among us who 
heed n o  l a w s ,  va lue  no l i f e ,  r e s p e c t  no ind iv idua l .  
s teal ,  d e a l  drugs and k i l l  wi th  abandon. When caught they 
cower behind loopholes  i n  t h e  l a w s  and i f  convicted c r y  f o u l  

They rob,  

when s o c i e t y  seeks t o  punish. 

It i s  no mere coincidence t h a t  crime has e sca l a t ed  t o  unima- 
g inab le  l e v e l s  i n  t h e  p a s t  two decades, which are marked by 
outrageous cour t  r u l i n g s  mocking t h e  Cons t i t u t ion .  

These cour t  r u l i n g s ,  i n  t h e  name of p r o t e c t i n g  t h e  r i g h t s  and 
s a f e t y  of a l l ,  have had t h e  oppos i te  e f f e c t .  Criminals  are 
set f ree  r o u t i n e l y  on t h e  s l i g h t e s t  of t e c h n i c a l i t i e s  whi le  
those  convicted of c a p i t a l  crimes e a s i l y  avoid t h e  dea th  
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p e n a l t y  by appeal ing f r i v o l o u s  p o i n t s  of l a w  i n  t h e  f e d e r a l  
cou r t s .  4 

I t ' s  t i m e  f o r  t h e  pub l i c  t o  f i g h t  back wi th  a vengence. One 
way t o  f i g h t  back i s  t o  v o t e  "yes" f o r  Amendment 2 and Amend- 
ment 3 on t h e  Nov. 2 b a l l o t .  

But t h e  s t r u g g l e  a g a i n s t  crime cannot end t h e r e .  The L e g i s l a t u r e  
and Congress must cont inuously search  f o r  ways t o  equip l a w  
enforcement agencies  wi th  t h e  necessary means t o  d e c i s i v e l y  
win t h e  w a r  on crime. 

(R. 1584) , 

Columnist Craig Waters, who happened t o  have been a boyhood schoolmate 

of Steve Taylor ,  wrote  a column e n t i t l e d  "Taylor 'Cared an  Awful Lot '" ,  i n  

which he p ra i sed  the  o f f i c e r ' s  heroism and specula ted  t h a t ,  i n  s a c r i f i c i n g  

h i s  own l i f e ,  Of f i ce r  Taylor may have saved t h e  l ives of many o t h e r s ,  inc luding  

ch i ld ren .  The column begins:  

The elements w e r e  a l l  t he re :  two despe ra t e  gunmen on a crowded 
street one block from a school  f u l l  of ch i ld ren ,  w i t h i n  view 
of s co res  of m o t o r i s t s  and pedes t r i ans  i n  downtown Pensacola.  

It could have been d i s a s t e r .  The men who t r i e d  t o  rob Freedom 
Savings & Loan Assoc ia t ion  around 2:lO p.m. Tuesday could have 
k i l l e d  a t  random, taken a whole school  hos tage  o r  t e r r o r i z e d  
t h e  people i n  some downtown o f f i c e  o r  r e s t a u r a n t .  

We w e r e  lucky. It d i d n ' t  happen t h a t  way. 

A young policeman, Steve Taylor ,  had s tepped i n .  There w a s  a 
s c u f f l e  and he'd been s h o t ,  bu t  t h e  worst had been avoided. 
Everyone i n  downtown Pensacola stopped f o r  a moment t o  ponder 
t h e  calamity t h a t  brushed w i t h i n  inches  of t h e i r  own l i v e s .  

(R. 1589).  

Waters then  recalls h i s  acquaintance wi th  t h e  f a t a l l y  wounded o f f i c e r :  

By t h e  t i m e  I got  t o  t h e  scene t o  r e p o r t  f o r  t h e  newspaper, 
paramedics were loading t h e  young o f f i c e r  i n t o  a h e l i c o p t e r  
ambulance f o r  t h e  f l i g h t  t o  B a p t i s t  Hospi ta l .  Somebody leaned 
t o  m e  and s a i d ,  "That 's  Taylor."  

4 
I n  t h e  event  t h a t  t h i s  Court r eve r se s  a p p e l l a n t ' s  convic t ion  f o r  a new 

t r i a l  on t h e  ground t h a t  p r e j u d i c i a l  p u b l i c i t y  i n  t h e  Escambia County news 
media deprived him of h i s  r i g h t  t o  a f a i r  t r i a l  before  an  i m p a r t i a l  j u r y ,  
presumably t h i s  would be considered " the  s l i g h t e s t  of t e c h n i c a l i t i e s "  o r  
a " f r ivolous  po in t  of l a w"  by t h e  same e d i t o r s  whose l a c k  of r e s t r a i n t  
and l a c k  of r e spec t  f o r  due process  of l a w  c r ea t ed  t h e  problem i n  t h e  f i r s t  
p lace .  See Singer  v. S ta te ,  supra ,  a t  15-16. 
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It d i d n ' t  r e g i s t e r  r i g h t  away. 
Pensacola,  and I ' d  f o r g o t t e n  about t h e  young blue-eyed o f f i c e r  
I ' d  seen perhaps f i v e  weeks ago when a s t a l l e d  ca r  had blocked 
an  en t rance  ramp t o  I n t e r s t a t e  110. H e  w a s  t h e r e  warning 
m o t o r i s t s  t o  s t a y  i n  t h e  f a r  l a n e  s o  they wouldn't h i t  t h e  
car,  which w a s  on a b l i n d  curve. 

There are so  many Taylors  i n  

I had d r iven  up t o  ask  what w a s  t h e  matter. 
Craig,"  t h e  o f f i c e r  s a i d  as soon as I r o l l e d  down t h e  window. 

"Howya doing,  

It took m e  a second t o  remember Steve. Then I smiled and w e  
j o k e d a l i t t l e  b i t  about t h e  t i m e  w e  a t tended  class toge the r  
13  yea r s  ago a t  Brownsville Middle School h e r e  i n  Pensacola.  
That yea r ,  w e  sat next  t o  each o the r  i n  homeroom. 

W e  t a lked  only a minute on t h a t  i n t e r s t a t e  ramp. 
kind of th ing  o ld  classmates, indulging a moment of sent iment ,  
w i l l  do. 
between t h e  pages of a book: you hope t o  cap tu re  some of t h e  
magic of a moment t h a t ' s  bound t o  fade ,  d e s p i t e  every e f f o r t  
t o  preserve it .  

It w a s  t h e  

I guess i t ' s  no d i f f e r e n t  than  p re s s ing  a flower 

A c a r  drove up behind m e .  
classes faded i n t o  a i r .  I s a i d  goodby and drove on. 

The memories of seventh grade 

The next  t i m e  I s a w  Steve he w a s  b leeding  on t h e  sidewalk i n  
f r o n t  of t h e  Freedom bank, and I w a s  t h e r e  t o  w r i t e  a s t o r y  
about i t  f o r  t h e  newspaper. 

When another  r e p o r t e r  t o l d  m e  t h a t  t h e  wounded o f f i c e r  w a s  
Steve and t h a t  Steve w a s  dead, a hollow p i t  formed i n  my 
stomach. I b i t  my l i p ,  and I wrote my s t o r y ;  bu t  I cou ldn ' t  
he lp  f e e l i n g  a s p e c i a l  kind of sorrow, even if r e p o r t e r s  are 
supposed t o  be unemotional and uninvolved. 

A p a r t  of my own p a s t  - a young man who w a s  my age - w a s  dead. 
The shy, s l i g h t l y  bucktoothed k id  who sat next  t o  m e  i n  home- 
room 13 yea r s  ago w a s  gone. 

H e  m e t  t h e  enemy and gave h i s  bes t , ' '  t h e  p a s t o r  a t  Myrt le  
Grove Bap t i s t  Church would later  say over S t eve ' s  c o f f i n .  

The only th ing  I ' d  add i s  t h a t  he  must have cared an  awful 
l o t .  

(R. 1589).  

The column then r e t u r n s  t o  t h e  s u b j e c t  of t h e  even g r e a t e r  tragedy 

which Of f i ce r  Taylor ' s  heroism may have aver ted :  

Perhaps t h e  c h i l d r e n  a t  C h r i s t  Episcopal  Day School w i l l  
never know, as I knew, t h e  young o f f i c e r  who b led  h i s  l i f e  away 
on a Pensacola sidewalk. 
t h e i r  l i v e s ,  because Steve put  himself i n  t h e  way of a gun 
t h a t  day and he took t h e  b u l l e t s  t h a t  might have k i l l e d  some- 
body else. 

And t h e y ' l l  never know i f  he saved 
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The people who sa t  a block away i n  t h e  Dainty D e l  Restaurant  on 
Tuesday af te rnoon may never see t h e  wife  and c h i l d  Steve l e f t  
behind, and t h e y ' l l  never know i f  h i s  s a c r i f i c e  saved t h e i r  own 
relat ives t h e  same sorrows h i s  family now feels.  

Tha t ' s  how i t  goes. 
i f  events  had turned out  d i f f e r e n t l y .  The people whose l i v e s  
may have been saved won't have t h e  chance t o  savor  t h e  very  
s p e c i a l  g i f t  Steve gave them when he d ied .  

Nobody ever knows what would have happened 

S teve ' s  dea th ,  l i k e  t h e  s a c r i f i c e s  of any lawman, w a s  an  act  of 
t h e  g r e a t e s t  love.  

(R. 1589).  

Waters' s t o r y  concludes on an  emotional no te :  

Af t e r  i t  happened - when w e  knew t h a t  Steve w a s  dead - Off i ce r  
Jer i  Schadee looked a t  m e  wi th  tears brimming i n  her  eyes.  
know," she  s a i d ,  "they say  t h a t  p o l i c e  o f f i c e r s  don ' t  c ry .  
t h i s  one i s  crying."  

"You 
Well 

There 's  another  myth t h a t  says  r e p o r t e r s  don ' t  c ry .  Well t h i s  one i s .  

(R. 1589) . 
Another t r i b u t e  t o  Officer Taylor ,  e n t i t l e d  "He l i k e d  t o  t h i n k  people w e r e  

good", descr ibed  t h e  murdered o f f i c e r  as a q u i e t ,  dependable man, happi ly  

married and t h e  f a t h e r  of a seven year  o ld  daughter (R.1591). H e  w a s  planning 

t o  go back t o  school  and become an  accountant  - "a job  t h a t  o f f e red  b e t t e r  

pay and less danger than  a policeman has" (R.1591). A t  t h e  f u n e r a l ,  t h e  pas- 

t o r  of t h e  Myrtle Grove Bap t i s t  Church, D r .  Alton Bu t l e r ,  

. . . l e d  t h e  people i n  prayer  be fo re  he  t a lked  about Taylor 
and t h e  r o l e  of t h e  p o l i c e  i n  enforcing t h e  l a w s  of s o c i e t y .  
"God urges us  t o  have respect not  only f o r  t h e s e  l a w s ,  bu t  
f o r  those  who enforce  them." 

People consider  Taylor a hero ,  bu t  Taylor probably would have 
s a i d  he w a s  j u s t  doing h i s  j ob ,  t h e  preacher  s a i d .  
t h e  enemy and gave h i s  bes t ,"  But le r  s a i d .  
w e  asked of him, and more." 

"He m e t  
"He d id  everything 

But le r  urged t h e  people t o  be i n s p i r e d  by Tay lo r ' s  dea th ,  t o  
leave t h e  church and work f o r  a r igh teous ,  moral s o c i e t y  where 
i t  i s  "highly u n l i k e l y  and almost impossible" f o r  another  
policeman t o  be k i l l e d .  

(R. 1591). 

On October 25, 1982, an e d i t o r i a l  headl ined "Cruel i rony  abounds i n  t iming 

of events"  w a s  publ ished (R.1590). The "c rue l  irony" r e f e r r e d  t o  w a s  t h a t  t h e  
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k i l l i n g  of Of f i ce r  Taylor  occurred t h e  day before  Governor Graham signed 

a dea th  warrant  f o r  Leslie Jones,  who w a s  convicted of t h e  murder of a 

Pensacola l i q u o r  s t o r e  c l e r k .  Meanwhile, t h e  e d i t o r i a l  complained, f e d e r a l  

c o u r t s  had granted s t a y s  of execut ion f o r  two o the r  F l o r i d a  p r i sone r s .  

Juxtaposing a l l  of t hese  un re l a t ed  events ,  t h e  e d i t o r i a l  no t  only urges t h a t  

dea th  sen tences  be s w i f t l y  c a r r i e d  o u t ,  bu t  s p e c i f i c a l l y  urges t h a t  t h e  

k i l l e r s  of Of f i ce r  Taylor be sentenced t o  dea th  and executed. [The publ i sher  

e i t h e r  fo rgo t  o r  d id  not  c a r e  t h a t  un l ike  t h e  o the r  i nd iv idua l s  r e f e r r e d  t o  - 

Jones,  

had no t  y e t  been t r i e d ,  much less convicted o r  sentenced] .  

reads  : 

Thomas, Meeks, and Spenkelink - t h e  " k i l l e r s  of young Of f i ce r  Taylor" 

The e d i t o r i a l  

LAST week w a s  one of c r u e l  i rony  f o r  Escambia Countians who 
b e l i e v e  punishment f o r  heinous murder should be s w i f t  and 
s u r e  dea th  i n  t h e  e lec t r ic  c h a i r .  

On Tuesday, Pensacola P o l i c e  O f f i c e r  Steve Taylor ,  26, w a s  
s l a i n  by bank robbers ,  who w e r e  i n  t u r n  wounded and captured.  

On Wednesday, F l o r i d a  Gov. Bob Graham signed a dea th  warrant  
f o r  Leslie R. Jones,  32,  who k i l l e d  Pensacola l i q u o r  s t o r e  
c l e r k  P e t e r  Pe t ros  while  Pe t ros ,  unarmed, w a s  pleading f o r  
h i s  l i f e  and t h a t  of t h e  woman s t o r e  manager who survived h e r  
own gunshot wounds. 

On Tuesday and Thursday, f e d e r a l  judges blocked handed down 
o rde r s  h a l t i n g  t h e  pending execut ions,  las t  Fr iday ,  of two 
o t h e r  k i l l e r s .  

One of them, Daniel  Thomas, w a s  a member of t h e  "Ski Mask 
Gang'' s o  notor ious  and so f ea red  t h a t  10,000 Cen t r a l  F l o r i d a  
r e s i d e n t s  s igned a p e t i t i o n  asking t h a t  he be put  t o  dea th .  

Thus, i t  i s  obvious t h a t  dea th  warrant  o r  no t ,  Jones w i l l  no t  
be put  t o  dea th  a t  any t i m e  i n  t h e  near  f u t u r e .  

Y e t  t h e  Pe t ros  s l ay ing  occurred on Dec. 2, 1974 - which means 
t h a t  Jones has  a l r eady  l i v e d  nea r ly  e i g h t  yea r s  a f t e r  h i s  v ic t im.  

S w i f t  and s u r e  punishment? 

It would be laughable i f  i t  were not  so  t r a g i c .  

The f a c t  i s  t h e  dea th  warran ts  Graham signed las t  week w e r e  
t h e  42nd and 43rd s i n c e  he took o f f i c e  not  q u i t e  t h r e e  years  
ago. 
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I n  a couple of i n s t ances ,  inc luding  t h e  case of Douglas Ray 
Meeks l a s t  week, he has i ssued  warran ts  twice on t h e  same 
man. 

Only one person,  John Spenkelink, has  died i n  F l o r i d a ' s  elec- 
t r i c  c h a i r  i n  t he  p a s t  15 yea r s ,  because of in te rminable  cou r t  
r u l i n g s  and appea ls  and double appea ls .  

One would l i k e  t o  t h ink  t h a t  t h e  k i l l e r s  of young O f f i c e r  
Taylor would be promptly t r i e d ,  promptly sentenced t o  t h e  
e l e c t r i c  c h a i r ,  and promptly dispatched t o  t h e  ne the r  reg ions .  

And one can be p r e t t y  s u r e  t h a t  t h e  f i r s t  two of t h e s e  pro- 
p o s i t i o n s  w i l l  be  c a r r i e d  out  wi th  a l l  t h e  d i spa t ch  one would 
wish. 

But when, i f  ever ,  t h e  dea th  penal ty  w i l l  be  c a r r i e d  i s  any- 
one 's  guess.  

Assuredly, i t  w i l l  no t  be any t i m e  soon, any more than  Jones 
w i l l  go t o  t h e  e lec t r ic  c h a i r  any t i m e  soon. 

It is a t r a v e s t y  of what j u s t i c e  i s  supposed t o  be about.  

(R. 1590).  

Talk about a t r a v e s t y  of what j u s t i c e  i s  supposed t o  be about! I n  Singer 

v.  S t a t e ,  supra ,  and Manning v .  State,  supra ,  t h i s  Court condemned what i t  

c a l l e d  " t r i a l  by newspaper". 

"lynching by newspaper". 

The above e d i t o r i a l  can only be c a l l e d  a 

Without b e n e f i t  of a t r i a l ,  without  b e n e f i t  of 

counsel ,  without  cons ide ra t ion  of any m i t i g a t i n g  circumstances,  t he  l o c a l  

press has determined, based on i t s  sense  of ou t rage  a g a i n s t  t h e  crime, along 

wi th  i t s  sense  of ou t rage  a g a i n s t  some o the r  crimes and i t s  f r u s t r a t i o n  wi th  

t h e  c o u r t s  and t h e  Cons t i t u t ion ,  t h a t  t h e  k i l l e r s  of Of f i ce r  Taylor (whom 

i t  has a l r eady  i d e n t i f i e d  as Clarence H i l l  and C l i f f  Anthony Jackson) should 

be "promptly t r i e d ,  promptly sentenced t o  t h e  e l e c t r i c  c h a i r ,  and promptly 

dispatched t o  t h e  ne the r  regions"  (hopeful ly i n  t h a t  o r d e r ) .  Without bene- 

f i t  of evidence, t h e  p re s s  has  determined t h e  proper v e r d i c t s  as t o  both 

g u i l t  and pena l ty ,  and s o  informed t h e  l o c a l  r eade r sh ip  ( cons i s t i ng ,  of 

course,  of p o t e n t i a l  j u r o r s  who w i l l  be c a l l e d  upon t o  reach t h e  real ver-  

d i c t s ) .  The e d i t o r i a l  expresses  confidence t h a t  t h e  t r i a l  system w i l l  do 

i t s  p a r t  "with a l l  t h e  d i spa t ch  one would wish",but complains i n  advance 
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t h a t  appe l l an t  and h i s  co-defendant, l i k e  t h e  aforementioned Leslie Jones,  

w i l l  no t  be executed soon enough. 

On November 2, 1982, t h e  grand j u r y  i n d i c t e d  appe l l an t  f o r  t h e  f i rs t  

degree murder of Of f i ce r  Taylor ,  t h e  attempted f i r s t  degree murder of 

Officer B a i l l y ,  t h r e e  counts  of armed robbery, and possess ion  of a firearm 

i n  t h e  commission of a fe lony  (R.1440-41). The indictment  w a s  accompanied 

by an  ' ' in te r im repor t" ,  e n t i t l e d  "A Tr ibu te  t o  a Hero". This  presentment 

by t h e  grand j u r o r s  c l e a r l y  and poignant ly r e f l e c t s  " the  gene ra l  atmosphere 

and s t a t e  of mind of t h e  i n h a b i t a n t s  i n  t h e  community" of Pensacola and 

Escambia County. See Manning v. S t a t e ,  supra ,  a t  276. It reads :  

On October 19 ,  1982, t h e  downtown bus iness  area of Pensacola 
w a s  shaken by a cha in  of r e c k l e s s  crimes t h a t  began wi th  t h e  
a f te rnoon robbery of a bank. Two armed men, a t tempting t o  f l e e  
endangered t h e  l i v e s  of coun t l e s s  c i t i z e n s  by running h e l t e r -  
s k e l t e r  i n t o  t h e  c i t y  streets f i r i n g  t h e i r  weapons a t  p o l i c e  
o f f i c e r s  t r y i n g  t o  s t o p  them. I n  t h e  exchange of f i r e ,  Pensa- 
co l a  Policeman Stephen Alan Taylor ,  aged 26, l o s t  h i s  l i f e .  

We, t h e  Grand J u r o r s ,  a f t e r  reviewing t h e s e  events  and 
r ece iv ing  t h e  testimony of wi tnesses ,  have c o l l e c t e d  f a c t s  
and reached conclusions t h a t  w e  now pub l i sh  t o  t h e  people of 
t h i s  community and of t h e  s ta te .  W e  depa r t  from t h e  Grand 
J u r y ' s  u sua l  s i l e n c e  i n  c r imina l  matters because of t h e  s p e c i a l  
c i rcumstances i n  t h i s  i n s t ance ,  and because w e  f e e l  t h e r e  are 
important i s s u e s  he re  t h a t  can be brought t o  our f e l l ow c i t i -  
zens only by presentment.  

The events  of October 19 w e r e  a g r e a t  t ragedy t o  u s  and our  
community. However, any c a r e f u l  s tudy of t h e  circumstances 
surrounding them l eads  t o  t h e  conclusion t h a t ,  except  f o r  
t h e  bravery of our  lawmen, we  i n  Escambia County came only a 
h a i r ' s  b readth  from even g r e a t e r  calamity.  

The robbery occurred a t  approximately 2:07 P.M. i n  a bank 
i n  t h e  h e a r t  of t h e  downtown bus iness  d i s t r i c t .  Only a s h o r t  
d i s t a n c e  away, t h e r e  w e r e  a school  f u l l  of c h i l d r e n ,  many 
o f f i c e s  and s t o r e s ,  r e s t a u r a n t s ,  a f e d e r a l  courthouse,  and 
o the r  pub l i c  bu i ld ings .  A l l  of them were f u l l  of c i t i z e n s  
conducting t h e i r  e a r l y  a f te rnoon bus iness .  Pa lafox  S t r e e t  
w a s  crowded wi th  pedes t r i ans  and moto r i s t s .  Had events  
g o t t e n  ou t  of hand, t h e  gunmen e a s i l y  could have taken hostages 
o r  k i l l e d  any number of people unlucky enough t o  be  nearby. 

We i n  Escambia County avoided t h i s  g r e a t e r  t ragedy.  But w e  
s t i l l  paid a tremendous p r i c e ,  a p r i c e  t h a t  leaves  us  a l l  
bereaved. A t  approximately 2 : l O  P.M. whi le  se rv ing  t h e  b e t t e r -  
ment of h i s  community, Of f i ce r  Stephen Taylor  rece ived  gunshot 
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wounds t h a t  took h i s  l i f e .  The e f f o r t s  of emergency workers 
are t o  be commended, bu t  Taylor ' s  i n j u r i e s  were too  g r e a t  t o  
be healed.  H e  [d i ed ]  i n  t h e  uniform he w a s  s e rv ing  only minutes 
a f t e r  he made h i s  s tand  on a downtown sidewalk. 

In  g iv ing  h i s  l i f e ,  he purchased a margin of t i m e  t h a t  l e t  
o the r  lawmen end t h e  dangerous f l i g h t  of t h e s e  armed men. H i s  
s a c r i f i c e  helped ensure t h e  s a f e t y  of hundreds of people who 
otherwise might have become v ic t ims ,  as he d id .  

Stephen Tay lo r ' s  dea th  leaves  u s  b e r e f t ,  bu t  a l s o  ennobled. 
Liked h i s  fami ly ,  w e  mourn t h e  l o s s  of one of our own sons. 
W e  f e e l  g r i e f  and anger t h a t  t h i s  community i s  deprived of a 
man of Stephen Taylor ' s  cha rac t e r .  But w e  are ennobled and 
humbled by h i s  ac t ions  on October 19. H e  showed t h e  f i r m  w i l l  
and moral convic t ion  t h a t  b e f i t s  a man. W e  do no t  know h i s  
l a s t  thoughts ,  bu t  w e  do know t h e  a c t i o n s  he took when con- 
f ron ted  wi th  a despera te  s i t u a t i o n  on Pa lafox  S t ree t .  They 
p a i n t  an honorable p o r t r a i t  of h i s  family,  of lawmen and of 
t h i s  community. 

Facing dea th ,  Stephen Taylor drew a l i n e  and d id  no t  c ros s  
i t  nor d id  he y i e l d  t o  t h e  temptat ion of cowardice, nor l eave  
t h e  innocent  unprotected.  We, t h e  Grand J u r o r s ,  c a l l  upon t h e  
c i t i z e n s  and o f f i c i a l s  of t h i s  community t o  t ake  c a r e f u l  no te  
of h i s  sacr if ice,  t o  honor h i s  memory and t o  make Of f i ce r  Taylor 
an example f o r  our sons and daughters .  H e  w a s  t h e  b e s t  w e  had 
i n  a c r u c i a l  moment, and he confronted t h e  worst without  
s h i r k i n g  duty o r  p r i n c i p l e .  
c h i l d r e n  than  t h a t  they be l i eve ,  as Stephen Taylor be l ieved ,  
i n  p r i n c i p l e s  more important than  our own s i n g l e  l ives.  Our 
American n a t i o n  w a s  b u i l t  and has endured on such convic t ion .  

We can ask  nothing more of our  

W e ,  t h e  Grand J u r o r s ,  a l s o  se rve  n o t i c e  on those  who would 
d i s t u r b  the  peace and order  of t h i s  community and of i t s  people.  
This  day w e  r e t u r n  c r imina l  indictments  a g a i n s t  t h e  men accused 
of Stephen Taylor ' s  murder, and i n  doing so ,  w e  hand them over 
t o  t h e  Honorable Judges of t h i s  Court and t o  a j u r y  of pee r s  
who w i l l  hold them accountable  f o r  t h e i r  a c t i o n s .  We no te  
t h a t  our  lawmen were s w i f t  i n  apprehending t h e s e  men, and t h a t  
they now are be fo re  t h e  b a r  of j u s t i c e .  Anyone contemplating 
r e c k l e s s  crimes on our  streets can expect  no less. W e ,  t h e  
people of t h i s  county, represented  and empaneled i n  t h e  Grand 
Ju ry ,  w i l l  show no mercy i n  i n d i c t i n g  those  people whose 
a c t i o n s  endanger t h e  l i v e s  and s a f e t y  of our  neighbors.  

We raise our vo ices ,  however, i n  p r a i s i n g  t h e  family and t h e  
example of Stephen Taylor.  Like any lawman, he made d a i l y  
s a c r i f i c e s  f o r  t h i s  community. The job  he  he ld  o f t e n  i s  t h e  
o b j e c t  of cr i t ic ism and i r r i t a t i o n ,  y e t  i t  i s  t h e  most i nd i s-  
pensable  j ob  any community has .  Without i t ,  w e  a l l  would l i v e  
a t  t h e  mercy of t he  worst  elements i n  s o c i e t y  and crime i tse l f  
would become, not  a matter of d i s g u s t ,  bu t  a way of l i f e .  W e  
owe t h e  s e c u r i t y  of our  homes t o  men l i k e  Stephen Taylor .  H e  
w a s  no t  pa id  a l o t  of money f o r  t h i s  j ob  he  d id ,  y e t  he  d id  no t  
throw h i s  hands up i n  despa i r  and l ive  on t h e  pub l i c  do le .  
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In s t ead ,  he worked f o r  t h e  pub l i c  good; and, when t h e  cr i-  
t i c a l  moment came, he l a i d  down every th ing  he had, h i s  b e s t  
years  and h i s  own f u t u r e  so  t h a t  w e  and our  c h i l d r e n  would be 
s a f e  another  day longer .  

There are cynics  who would make l i g h t  of what he and h i s  
f e l l ow lawmen have done f o r  u s ,  bu t  t h e i r  thoughts  are meaning- 
less before  t h e  pra ise  t h i s  community now gives  t o  Stephen 
Taylor .  A cynic  is  merely someone drowning i n  h i s  own shal low 
thoughts;  Stephen Taylor i s  a hero  t o  t h i s  community and t o  
h i s  na t ion .  

SO SAY WE ALL. 

The Grand Ju ry  r eques t s  t h a t  t h e  Pensacola News-Journal p r i n t  
t h i s  presentment i n  i t s  e n t i r e t y .  

(R. 1649-62). 

While t h e  Pensacola newspapers d i d  no t  r e p r i n t  t h e  presentment i n  i t s  

e n t i r e t y ,  i t  hard ly  matters, s i n c e  v i t u a l l y  a l l  of t h e  sent iments  expressed 

t h e r e i n  had a l ready  been widely disseminated i n  t h e  p r e s s ,  i n  t h e  news and 

f e a t u r e  a r t i c l e s ,  columas,and e d i t o r i a l s  prev ious ly  d iscussed .  The grand 

j u r y  presentment i s  p r imar i ly  s i g n i f i c a n t  i n  t h a t  i t  r e f l e c t s  t h e  overwhelming 

community r e a c t i o n  t o  t h i s  crime. The Pensacola J o u r n a l  repor ted  t h a t  t h e  

grand j u r y  had i ssued  a separate presentment p r a i s i n g  O f f i c e r  Taylor  as "a 

hero  t o  t h i s  community and t h i s  nation' ' ,  and quoted several po r t ions  of t h e  

r e p o r t  (R.1573). The a r t i c l e  i n  t h e  Jou rna l  s tates,  i n  p a r t :  

I n  i t s  r e p o r t ,  t h e  grand j u r y  warned would-be f e l o n s  no t  t o  
commit v i o l e n t  crimes i n  t h e  county. 

This  day w e  r e t u r n  c r imina l  indictments  a g a i n s t  t h e  men 11 

accused of Stephen Taylor ' s  murder." s a i d  j u r o r s ,  "and i n  doing 
s o ,  w e  hand them over t o  t h e  Honorable Judges of t h i s  Court 
and t o  a j u r y  of peers  who w i l l  hold them accountable  f o r  
t h e i r  a c t i o n s .  . . . Anyone contemplating r e c k l e s s  crimes on 
our  streets can expect  no less. 

The j u r y  lauded Taylor and s a i d  h i s  a c t i o n s  "pa in t  an honorable 
p o r t r a i t  of h i s  family,  of lawmen and of t h i s  community." 

"In g iv ing  h i s  l i f e , "  s a i d  the  j u r o r s ,  "he purchased a margin 
of t i m e  t h a t  l e t  o the r  lawmen end t h e  dangerous f l i g h t  of 
t h e s e  armed men. H i s  s a c r i f i c e  helped ensure t h e  s a f e t y  of 
hundreds of people who otherwise might have become vict ims,  as 
he did." 

(R. 1573) 
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During t h e  per iod  of t i m e  between t h e  November indictment  and t h e  A p r i l  

t r i a l ,  t h e  p u b l i c i t y  cont inued,  though no t  a t  t h e  same feve r  p i t c h .  The 

focus turned t o  a p p e l l a n t ' s  pending t r i a l  on two un re l a t ed  armed robbery 

charges i n  Mobile (upon which he w a s  f r e e  on bond a t  t h e  t i m e  of t h e  Pensacola 

bank robbery and t h e  k i l l i n g  of Of f i ce r  Tay lo r ) ( see  R.1567-68, 1624-32). 

News  b roadcas ts  throughout December repor ted  t h a t  appe l l an t  w a s  wanted by 

Alabama a u t h o r i t i e s  (R.1624-29); t h a t  an e x t r a d i t i o n  warrant  had been s igned 

i n  Mobile and a hear ing  set  before  Judge Bar f i e ld  (R.1624-29); and t h a t  

Pensacola prosecutor  Ron Johnson favored t h e  e x t r a d i t i o n ,  provided t h a t  Alabama 

promise t o  r e t u r n  appe l l an t  t o  F l o r i d a  f o r  t h e  murder t r i a l  then  scheduled 

f o r  t h e  week of January 31  (R.1625-26, 1628-29). While r evea l ing  t h e  armed 

robbery charges pending a g a i n s t  a p p e l l a n t ,  t h e  broadcas ts  a l s o  revea led  

A s s i s t a n t  State  Attorney Johnson's mot iva t ion  i n  agree ing  t o  t h e  e x t r a d i t i o n  

r eques t  : 

A s s i s t a n t  S t a t e  Attorney Ron Johnson says  t h e  judge i n  A l a -  
bama has promised t o  r e t u r n  H i l l  i n  t i m e  f o r  t h a t  t r i a l  . . . 
and Johnson says  t h a t ' s  good. 
says  i t  might be advantageous t o  go ahead and l e t  H i l l  f a c e  
t r i a l  f i r s t  i n  Alabama. 
robbery convic t ions  might persuade t h e  cou r t  t o  impose a 
s t i f f e r  sentence,  i f  H i l l  i s  convicted l o c a l l y  of bank robbery. 

Because of t h a t  assurance,  Johnson 

H i s  reasoning i s  t h a t  un re l a t ed  armed 

(R. 1625) 

A s s i s t a n t  State  Attorney Ron Johnson says  F lo r ida  a u t h o r i t i e s  
favor  t h e  e x t r a d i t i o n ,  fol lowing assurances from an Alabama 
judge t h a t  H i l l  w i l l  be  re turned  t o  F l o r i d a  f o r  h i s  scheduled 
t r i a l  t he  week of January 31s t .  The reasoning i s  t h a t  should 
H i l l  be  convicted i n  Alabama and l a t e r  i n  Pensacola ,  h i s  
Alabama convic t ion  would be admiss ib le  as evidence i n  t h e  
penal ty  phase of h i s  Pensacola t r i a l .  

(R. 1626) 

And Ass i s t an t  S t a t e  Attorney Ron Johnson says  he i s  no t  opposed 
t o  such a reques t .  
convicted i n  Alabama and subsequent ly i n  Pensacola ,  h i s  Alabama 
convic t ion  could be introduced as evidence during t h e  penal ty  
phase of t h e  la ter  t r i a l .  

The th inking  i s  t h a t  i f  H i l l  should be 

(R. 1628) 
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The Pensacola N e w s ,  on December 29, 1982, repor ted  t h a t  Judge Bar f i e ld  

had granted Alabama's e x t r a d i t i o n  r eques t ,  wi th  t h e  understanding t h a t  appel-  

l a n t  would be re turned  t o  s tand  t r i a l  f o r  t h e  l o c a l  murder (R.1568): 

A s s i s t a n t  Pub l i c  Defender Terry Terrel l  ob jec ted  t o  t h e  move, 
c laiming t h a t  h i s  c l i e n t ' s  absence would hinder  p repa ra t ions  
f o r  t h e  murder t r i a l  here .  

Terrell  a l s o  s a i d  i t  w a s  " pa ten t ly  apparent" t h a t  t h e  prose-  
c u t i o n  has an  i n t e r e s t  i n  t h e  outcome of t h e  Mobile case 
because a g u i l t y  v e r d i c t  i n  t h a t  case could be u s e f u l  t o  t h e  
s ta te  i f  H i l l  i s  convicted of t h e  l o c a l  shoot ing.  

If H i l l  i s  convicted he re ,  t h e  robbery convic t ion  could be 
considered by a judge and j u r y  during sentencing.  

(R. 1568) . 
A newscast announced: 

Judge Ed Bar f i e ld  ok'd an e x t r a d i t i o n  of H i l l  t o  h i s  n a t i v e  
Alabama . . . where a day long robbery t r i a l  i s  t o  be he ld .  It 
i s n ' t  good news t o  be going home. Should the  man accused of- 
p a r t i c i p a t i n g  i n  t h e  robbery t h a t  l e d  t o  Pensacola P o l i c e  
Of f i ce r  Steve Taylors  dea th  be convicted on t h e  Alabama charge 
. . . i t  i s  then  conceivable  he would then  f a c e  a Pensacola 
convic t ion  . . . and t h e  robbery convic t ion  could then be  men- 
tioned t o  t h e  j u r y  when penal ty  t i m e  comes. 

(R.1629). 

However, be fo re  "penal ty t i m e "  came, and before  an  Escambia County j u r y  

w a s  s e l e c t e d  t o  t r y  a p p e l l a n t  f o r  t h e  murder of Of f i ce r  Taylor ,  t h e  community 

(which had a l r eady  been r epea t ed ly  informed of t h e  pendency of t h e  Alabama 

armed robbery charges)  w a s  advised of a p p e l l a n t ' s  convic t ion  t h e r e f o r  (R.1567, 

1632). On January 5,  1983, t h e  Pensacola media r epo r t ed  t h a t  appe l l an t  had 

j u s t  been found g u i l t y  by a j u r y  of robbing a Mobile doughnut shop and had 

been sentenced t o  25 yea r s  imprisonment, and t h a t  h i s  r e t u r n  t o  Pensacola 

t o  s tand  t r i a l  f o r  t h e  murder of Of f i ce r  Taylor w a s  imminent (R.1567,1632). 

Appel lan t ' s  t r i a l  w a s  postponed u n t i l  A p r i l .  I n  mid-March, t h e  Pensacola 

Jou rna l  repor ted  t h a t  a p p e l l a n t ' s  co-defendant, C l i f f  Anthony Jackson, en tered  

a p l e a  of g u i l t y  t o  Of f i ce r  Tay lo r ' s  murder and fou r  o the r  charges,  and w a s  

sentenced t o  l i f e  imprisonment without  e l i g i b i l i t y  f o r  pa ro l e  f o r  25 years  
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(R.1565-66). Jackson ' s  a t t o r n e y ,  P .  Michael Pa t t e r son ,  s t a t e d  t h a t  had h i s  

c l i e n t  no t  en tered  t h e  p l e a ,  a j u r y  could have given him t h e  dea th  pena l ty  

(R.1565). The a t t o r n e y  w a s  quoted as saying "The sentence  M r .  Jackson 

rece ived  w a s  t he  most w e  could have hoped f o r  i f  w e  had been h ighly  success-  

f u l  i n  a t r i a l .  The r i s k  of t h e  dea th  penal ty  weighed a g a i n s t  t h e  b e n e f i t  

a t r i a l  could have achieved w a s  j u s t  n i l .  The l i k e l i h o o d  of convic t ion  w a s  

approaching 100 percent"  (R.1565). The a t t o r n e y  f u r t h e r  s t a t e d  "Because of 

t he  se r iousness  of t h e  o f f ense  - t h e  dea th  of a p o l i c e  o f f i c e r  i n  t h e  l i n e  

of duty - even though Jackson d id  no t  p u l l  t h e  t r i g g e r ,  under F l o r i d a  l a w  he 

s e r i o u s l y  faced t h e  p o s s i b i l i t y  of t h e  dea th  penalty' '  (R.1565-66). The 

a r t i c l e  mentions appe l l an t  by name as t h e  o the r  defendant charged i n  t h e  

i n c i d e n t  (R.1566). 

On A p r i l  19 and 21, 1983, immediately p r i o r  t o  t h e  t r i a l ,  b r i e f  news- 

paper a r t i c l e s  appeared concerning a p p e l l a n t ' s  motion f o r  change of venue 

i t s e l f  (R.1654, 1656). One of t hese  ar t ic les  repeated:  

L a s t  month, C l i f f  Anthony Jackson, 18, pleaded g u i l t y  t o  
murder, attempted murder and t h r e e  counts  of armed robbery 
stemming from t h e  a b o r t i v e  bank holdup. H e  rece ived  f i v e  con- 
cur ren t  l i f e  sen tences .  Jackson, who i s  a l s o  from Mobile w i l l  
no t  be e l i g i b l e  f o r  pa ro l e  f o r  25 years .  

(R. 1654). 

A t  t h e  A p r i l  2 1 ,  1983 hear ing  on t h e  motion f o r  change of venue (R.1717- 

29) ,  t h e  t r i a l  cou r t  s t a t e d  t h a t  he would t r y  t o  s e l e c t  a j u r y  from t h e  

Escambia County e l e c t o r a t e  (R.1723). 

A t  t h e  beginning of t he  v o i r  d i r e  proceeding, t h e  t r i a l  cou r t  t o l d  t h e  

prospec t ive  j u r o r s  t h a t  " [ t l h e r e  has  been cons iderable  media coverage of 

t h i s  p a r t i c u l a r  case over t h e  l as t  s e v e r a l  months", and t h i s  needed t o  be 

d iscussed  (R.5). A s  a consequence of t h e  d e n i a l  of a p p e l l a n t ' s  motion f o r  

i n d i v i d u a l  and seques te red  v o i r  d i r e  (R.1451-52, 1530-34) [ s e e  I s s u e  111, 

i n f r a ] , i t  w a s  no t  p o s s i b l e  t o  ques t ion  t h e  j u r o r s  as t o  what i n  p a r t i c u l a r  

each one of them had read  o r  heard,  without  running a s u b s t a n t i a l  r i s k  of 
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contaminating t h e  e n t i r e  ven i r e .  The j u r o r s  were i n i t i a l l y  questioned 

i n  two s e p a r a t e  groups of t h i r t y  j u r o r s  each. A t  t h e  o u t s e t  of each s e s s i o n ,  

t h e  j u r o r s  were warned not  t o  d i scuss  any s p e c i f i c  information which they 

may have obtained (R.6-7, 191) .  However, what t h e  v o i r  d i r e  d i d  r e v e a l  w a s  

t h a t ,  as i n  Manning v .  Sta te ,  supra ,  every one of t h e  s i x t y  prospec t ive  

j u r o r s  had p r i o r  knowledge of t h e  crime through news media accounts and 

community d i scuss ion  (see  R.6-24, 93-124, 190-91, 278-301). A s u b s t a n t i a l  

p ropor t ion  of t h e  veni repersons  made s ta tements  a t  one t i m e  o r  another  which 

s t rong ly  tended t o  confirm t h a t  t h e  p r e j u d i c i a l  p u b l i c i t y  had i n  f a c t  

impaired a p p e l l a n t ' s  a b i l i t y  t o  r e c e i v e  a f a i r  t r i a l  i n  Escambia County. 

M s .  Mayton's husband w a s  a deputy, and she  acknowledged t h a t  what she  had 

read and heard i n  t h e  newspapers and on TV might preclude h e r  from rendering 

a f a i r  and i m p a r t i a l  v e r d i c t  (R.6-7). M s .  Manion formed an  opinion based 

on what she  had heard and read ,  had some doubts about whether she could set 

i t  a s i d e ,  and could not  vo te  not  g u i l t y  even i f  t h e  s t a te  f a i l e d  t o  prove 

i t s  case (R.7-8, 141) .  M s .  McCargo had a son who i s  a p o l i c e  o f f i c e r  and 

a f r i e n d  of Of f i ce r  Taylor;  she  h e r s e l f  had m e t  O f f i c e r  Taylor ,  b u t  she  would 

t r y  t o  be f a i r  (R.11-12, 46, 5 3 ,  118-19). M r s .  McCrudden had formed an 

opinion from what she  heard i n  t h e  media and could not  " d e f i n i t e l y"  set i t  

a s i d e  (R.10-11, 122) .  Mrs. McCowan had formed an opinion and could n o t  v o t e  

no t  g u i l t y  (R.12, 122-23, 141) .  M r .  B lacknal l  went t o  t he  scene s h o r t l y  after  

t h e  crime occurred,  and d e f i n i t e l y  thought t h a t  h i s  exposure on t h a t  day 

and the  media coverage t h a t  followed would a f f e c t  him (R.16-17). M s .  Dortsch 

had m e t  Of f i ce r  Taylor ,  who w a s  a classmate of he r  younger son; she  had 

formed an  opinion and could not  vo te  not  g u i l t y  (R.19, 48-49, 94, 141) .  

M s .  Zina Johnson had heard about t h e  case through t e l e v i s i o n  and newspapers, 

A t  t h e  change of venue hear ing ,  t he  t r i a l  cou r t  s p e c i f i c a l l y  s t a t e d  t h a t ,  
i n  ques t ion ing  t h e  panel  members regard ing  t h e i r  exposure t o  p u b l i c i t y ,  
he would no t  a sk  d e t a i l s  (R.1726). 
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had formed an opinion which she could no t  set a s i d e ,  could no t  v o t e  no t  

g u i l t y ,  and w a s  predisposed t o  recommend t h e  dea th  penal ty  f o r  t h e  murder 

of a p o l i c e  o f f i c e r  (R.21, 124, 133, 141, 148-49, 423-24, 507-08). M r .  P i r e t  

had formed an  opinion from t h e  r epo r t ing  of t h e  case ,  would ope ra t e  on t h e  

b a s i s  of t h e  opinion he had formed, and be l ieved  i t  w a s  impossible  t o  put  

ou t  of one 's  mind what has  been learned  from ou t s ide  sources ;  he had a l s o  

formed an opinion as t o  pena l ty ,  and admitted t o  a "strong b ias"  i n  favor  of 

t he  dea th  penal ty  f o r  t h e  f i r s t  degree murder of a p o l i c e  o f f i c e r  (R.23-24, 

101-02, 148-49, 166) .  M r .  Wooten had formed an  opinion,  which he would set 

a s i d e  t o  t h e  b e s t  of h i s  a b i l i t y  (R.98-99). M r .  Carper w a s  equivocal  as t o  

whether he had formed an opinion,  and w a s  t r y i n g  h i s  b e s t  t o  se t  i t  a s i d e  

(R.100-01). M r .  Dyson had formed an opinion when i t  happened, bu t  "s ince  

then,  i t ' s  kind of gone away" (R.110). M r .  Cot ten had formed an opinion,  

which he be l ieved  he could set  a s i d e ,  bu t  h i s  f e e l i n g s  about crime i n  t h e  

community would e n t e r  i n t o  h i s  dec i s ion  (R.112,133). M r .  Bergstrom made t h e  

comment t h a t ,  when he heard of t h e  shoot ing of Of f i ce r  Taylor ,  he thought 

" [ a t ]  t h e  t i m e ,  i t  w a s  l i k e ,  another  one b i t e s  t h e  dus t .  W e  have problems 

i n  s o c i e t y  and they are j u s t  g e t t i n g  worse and i t  cont inues ,  you know, and 

i t  doesn ' t  seem l i k e  t h e r e  i s  an end t o  it" (R.104-05). M r .  Maynard, when 

he heard about t h e  i n c i d e n t ,  thought "I w a s  more concerned about t h e  l i f e  of 

t h e  p o l i c e  o f f i c e r s  i n  t h a t  s i t u a t i o n .  There are more and more of t h i s  

happening" (R.108), and w a s  s t rong ly  predisposed t o  recommend a dea th  sen- 

tence  f o r  t h e  murder of a p o l i c e  o f f i c e r  (R.109, 165-69). M r .  Aver i l l  w a s  

acquainted wi th  Of f i ce r  Taylor ' s  family (R.223-224, 292). M r s .  Jones,  who 

had a husband and two sons i n  t h e  banking bus iness ,  w a s  a f r a i d  she  would be 

pre judiced  and could not  pu t  he r  p re jud ice  a s i d e  (R.270-71). Mrs. Jordan 

had formed a f ixed  opinion which she  could not  se t  a s i d e  un le s s  she  heard 

evidence t o  change i t ;  could not  presume appe l l an t  innocent  because of what 
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s h e  had r e a d  i n  t h e  newspaper, s e e n  on TV,  and heard  i n  c o n v e r s a t i o n s  w i t h  

o t h e r  peop le ;  and w a s  p red i sposed  t o  recommend t h e  d e a t h  p e n a l t y  (R.279-80, 

304, 321-22, 326-27). M r s .  Hassebrock had formed a n  o p i n i o n  b u t  f e l t  l i k e  

s h e  could  set i t  a s i d e  (R.282). M r .  J ackson  had formed a n  o p i n i o n  from t h e  

media,  s t i l l  had t h e  same o p i n i o n ,  and d i d  n o t  know i f  h e  cou ld  b e  f a i r ,  

though h e  l a t e r  s a i d  h e  thought  h e  cou ld  b a s e  h i s  v e r d i c t  on t h e  ev idence  

(R.290-91, 325) .  Mrs. P e t e r s  w a s  downtown, about  two b l o c k s  away, when t h e  

i n c i d e n t  o c c u r r e d ,  and s h e  went t o  t h e  s c e n e ,  a l t h o u g h  s h e  d i d n ' t  t h i n k  s h e  

would l e t  h e r  o p i n i o n  ' ' en te r  i n t o  it" (R.294-96). M r .  I c k e s  had formed a n  

o p i n i o n  based on what he  had r e a d  o r  h e a r d ,  would t r y  t o  be  f a i r  as much as 

h e  c o u l d ,  and would n o t  l e t  h i s  o p i n i o n  e n t e r  i n t o  h i s  d e c i s i o n ;  h e  a l s o  

s t a t e d  t h a t  h e  cou ld  n o t  presume a p p e l l a n t  i n n o c e n t ,  b u t  l a t e r  s a i d  t h a t  h e  

could  (R.297-98, 304, 327-28). M r .  D e l s i g n o r e  g o t  h i s  i n f o r m a t i o n  from tele- 

v i s i o n  and t h e  News-Journal and had formed a n  o p i n i o n ,  which h e  b e l i e v e d  

h e  could  se t  a s i d e  (R.298-99). M r s .  Laughl in  f i r s t  i n d i c a t e d  t h a t  s h e  cou ld  

n o t  presume a p p e l l a n t  i n n o c e n t ,  b u t  later  s a i d  s h e  cou ld  (R.304,325-26); M s .  

S p r i n k l e ' s  f a m i l y  w e r e  f r i e n d s  of O f f i c e r  T a y l o r ' s  f a m i l y ;  s h e  d i d  n o t  b e l i e v e  

t h a t  t h i s  would i n f l u e n c e  h e r  v e r d i c t  (R.222-23, 659, 679-80). M r .  L a r r y  

Johnson w a s  i n  t h e  v i c i n i t y ,  about  two b l o c k s  away, when t h e  bank robbery  and 

murder o c c u r r e d ;  h e  ' ' read every th ing"  and l i s t e n e d  t o  t h e  news, and d i s c u s s e d  

t h e  case w i t h  h i s  w i f e  and w i t h  a woman a t  work whose husband i s  a p o l i c e  

o f f i c e r ;  h e  formed a n  o p i n i o n  which h e  d i d  n o t  n e c e s s a r i l y  a s s o c i a t e  w i t h  appe l-  

l a n t  b u t  " j u s t  a b l a n k  f e e l i n g "  t h a t  "anyone t h a t  s h o o t s  anyone e lse  i n  t h e  

t y p e  of i n c i d e n t  as much as I know about  i t  now'' shou ld  receive t h e  d e a t h  pen- 

a l t y ;  and t h a t  h e  had n o t  n e c e s s a r i l y  d i s c a r d e d  h i s  p r i o r  o p i n i o n  and w a s  s t i l l  

i n c l i n e d  toward t h e  d e a t h  p e n a l t y  i n  t h i s  case i n  t h e  e v e n t  of a c o n v i c t i o n  

(R.288-90, 320, 519-26). M r .  Harris w a s  asked by t h e  p r o s e c u t o r ,  i n  t h e  

& [ s e e  I s s u e  V I ,  i n f r a ] ,  

whether  h e  had ''ever thought  abou t  whether  t h e  p o l i c e  are engaged i n  a w a r  

w i t h  t h e  c r i m i n a l s"  ( t o  which M r .  Harris r e p l i e d  "Sure h e  i s ,  s u r e ,  i t ' s  
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a war" ),  and whether  h e  " c o n s i d e r [ e d ]  t h e  c r i m i n a l  t h e  enemy t o  t h e  p o l i c e -  

man''. 6 

When one a l l o w s  f o r  t h e  p r o s p e c t i v e  j u r o r s  excluded f o r  c a u s e  on t h e  

s tate 's  motion on Witherspoon grounds,  and t h e  j u r o r  excused by t h e  c o u r t  

f o r  p e r s o n a l  r e a s o n s ,  t h e  v e n i r e p e r s o n s .  d i s c u s s e d  above c o n s t i t u t e  over  

h a l f  of t h e  a v a i l a b l e  j u r o r s .  Cons ider ing  t h e i r  r e s p o n s e s  (which w e r e  as 

r e v e a l i n g  as t h e y  could  b e  g i v e n  t h e  i n h i b i t i n g  effect  of t h e  group v o i r  

d i r e ) ,  i t  i s  abundan t ly  clear t h a t  t h e  p r e j u d i c i a l  and inf lammatory media 

coverage i n  t h i s  case d i d  impa i r  a p p e l l a n t ' s  a b i l i t y  t o  receive a f a i r  

t r i a l  i n  Escambia County. It i s  e q u a l l y  impor tan t  t o  emphasize t h a t  a l l  of 

t h e  v e n i r e p e r s o n s  - n o t  d i s c u s s e d  above a l s o  had p r i o r  knowledge of t h e  case 

d e r i v e d  from t h e  news media o r  community d i s c u s s i o n .  

r ecognized  t h a t  where a j u r o r  h a s  been exposed t o  p r e j u d i c i a l  p u b l i c i t y ,  

h i s  a s s u r a n c e s  t h a t  h e  can b e  i m p a r t i a l  and g i v e  t h e  accused a f a i r  t r i a l  

are n o t  n e c e s s a r i l y  d i s p o s i t i v e .  See  Sheppard v. Maxwell, 384 U.S. 333, 

351  (1966);  Murphy v. F l o r i d a ,  421 U.S.  794, 800 ( F l a .  1975) ;  S inger  v. Sta te ,  

It h a s  l o n g  been 

s u p r a ,  a t  24; Leon v. State ,  396 So.2d 203, 205 ( F l a .  3d DCA 1981) ;  S t a t e  

v. Goodson, 412 So.2d 1077, 1080 (La. 1982) .  Where t h e r e  h a s  been poten-  

t i a l l y  p r e j u d i c i a l  media coverage i n  a c r i m i n a l  case, and where a s i g n i f i c a n t  

6 
Of t h e  above mentioned j u r o r s ,  3 ( B l a c k n a l l ,  J o n e s ,  and J o r d a n )  w e r e  

excused f o r  c a u s e  on t h e  c o u r t ' s  own mot ion;  7 (Dortsch,  Zina  Johnson, 
Mayton, McCargo, McCrudden, P e t e r s ,  and P i r e t )  were excused f o r  c a u s e  on 
motion of t h e  de fense ;  3 ( A v e r i l l ,  Manion, and McCowan) w e r e  excused f o r  
c a u s e  on mot ion of t h e  s t a t e ;  2 (Bergstrom and C o t t e n )  w e r e  removed by s ta te  
peremptory c h a l l e n g e s ;  3 (Dyson, L a r r y  Johnson, and Laughl in )  w e r e  removed 
by d e f e n s e  peremptory c h a l l e n g e s  a f t e r  u n s u c c e s s f u l  a t t e m p t s  t o  c h a l l e n g e  
them f o r  cause ;  5 (Carper ,  Hassebrock,  Jackson,  Maynard, and Wooten) w e r e  
u n s u c c e s s f u l l y  c h a l l e n g e d  f o r  c a u s e  by t h e  d e f e n s e ,  b u t  d i d  n o t  serve on 
t h e  j u r y .  M s .  S p r i n k l e  s e r v e d  as a n  a l t e r n a t e  j u r o r ,  a f t e r  a d e f e n s e  
c h a l l e n g e  f o r  c a u s e  w a s  den ied  and a f t e r  t h e  d e f e n s e  had exhaus ted  i t s  
peremptor ies .  M r .  D e l s i g n o r e ,  M r .  Harris, and M r .  I c k e s  s e r v e d  on t h e  
j u r y ,  a f t e r  d e f e n s e  c h a l l e n g e s  f o r  c a u s e  and motion f o r  mis t r ia l  were 
d e n i e d ,  and a f t e r  t h e  d e f e n s e  had exhaus ted  i t s  peremptory c h a l l e n g e s ,  
u n s u c c e s s f u l l y  r e q u e s t e d  a d d i t i o n a l  peremptory c h a l l e n g e s ,  and r e p e a t e d l y  
renewed i t s  motion f o r  change of venue.  See Appendix, p.2-5. 
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p o s s i b i l i t y  e x i s t s  t h a t  a j u r o r  may be  i n e l i g i b l e  t o  s e rve  because of expo- 

s u r e  t o  such p u b l i c i t y ,  i t  i s  t h e  o b l i g a t i o n  of t h e  t r i a l  c o u r t ,  no t  t h e  

j u r o r  h imse l f ,  t o  make t h e  u l t i m a t e  de te rmina t ion  of whether h i s  i m p a r t i a l i t y  

has  been impaired. United S t a t e s  v. Hawkins, 658 F.2d 279, 283, 285 

(5 th  C i r .  1981); United States v. Davis,  583 F.2d 190, 197 (5 th  C i r .  1978).  

I n  o rde r  t o  m e e t  t h i s  r e s p o n s i b i l i t y ,  t h e  t r i a l  c o u r t  must a t  least de t e r-  

mine (through h i s  own ques t ion ing  o r  t h a t  of counsel)  "what i n  p a r t i c u l a r  

each j u r o r  had heard o r  read  and how i t  a f f e c t e d  h i s  a t t i t u d e  toward t h e  

t r ial" .  United S t a t e s  v .  Hawkins, sup ra ,  a t  283, 285; United States v. Davis,  

supra ,  a t  196-97; S t a t e  v. Goodson, sup ra ,  a t  1081. By n o t  pe rmi t t i ng  

t h e  j u r o r s  t o  be  quest ioned o u t s i d e  one ano the r ' s  persence,  and by n o t  

i n q u i r i n g  i n t o  t h e  " d e t a i l s "  of what each j u r o r  had l ea rned  about  t h e  case, 

t h e  t r i a l  cou r t  e f f e c t i v e l y  allowed t h e  i n d i v i d u a l  j u r o r s  t o  be  t h e  f i n a l  

a r b i t e r s  of t h e i r  own capac i ty  t o  s e r v e  [see I s s u e  111, i n f r a ] .  

The f l ood  of s e n s a t i o n a l  p u b l i c i t y  which accompanied t h e  mid-afternoon 

bank robbery and shootout  i n  downtown Pensacola;  t h e  p u b l i c  t r i b u t e s  t o  

Of f i ce r  Tay lo r ' s  heroism and s a c r i f i c e  and t h e  emotional  coverage of h i s  

f u n e r a l ;  t h e  l o c a l  p r e s s '  appea ls  f o r  community suppor t  f o r  l a w  enforcement 

i n  t h e  w a r  a g a i n s t  crime, coupled wi th  less than s u b t l e  den ig ra t i on  of t h e  

c o n s t i t u t i o n a l  p r o t e c t i o n s  a f forded  accused c r imina l s ;  t h e  p u b l i c a t i o n  of an 

e d i t o r i a l  c a l l i n g  f o r  t h e  dea th  pena l ty  f o r  t h e  k i l l e r s  of Officer Taylor ;  

and t h e  cont inu ing  coverage, up through t h e  t i m e  of t r i a l ,  of a p p e l l a n t ' s  

e x t r a d i t i o n  t o  Mobile on an un re l a t ed  armed robbery charge,  h i s  t r i a l  and 

convic t ion  thereupon (which, as prosecutor  Ron Johnson w a s  repea ted ly  

quoted, would be  admiss ib le  i n  t h e  pena l ty  phase of t h e  Pensacola  murder 

t r i a l ) ,  and co-defendant C l i f f  Jackson 's  p l e a  of g u i l t y  t o  t h e  murder of 

Of f i ce r  Taylor ,  en t e r ed  i n  o r d e r  t o  escape t h e  dea th  pena l ty  - each of t h e s e  

aspects of t h e  media coverage of t h i s  case w a s  i n h e r e n t l y  p r e j u d i c i a l  t o  

a p p e l l a n t ' s  chances of r ece iv ing  a f a i r  and i m p a r t i a l  j u r y  t r i a l  i n  Escambia 
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County. Moreover, as i n  Manning v. S t a t e ,  s u p r a ,  t h e  f a c t  t h a t  Officers 

Tay lor  and B a i l l y  w e r e  w e l l- l i k e d  Caucasian p o l i c e  o f f i c e r s ,  w h i l e  a p p e l l a n t  

w a s  a young b l a c k  m a l e  from o u t s i d e  t h e  community, magni f i ed  t h e  problems 

invo lved  i n  s e c u r i n g  a f a i r  t r i a l  i n  Escambia County. 

One of t h e  dangers  i n h e r e n t  i n  e x t e n s i v e  p r e - t r i a l  media coverage i s  

t h a t  i t  may in form p o t e n t i a l  j u r o r s  of i n c u l p a t o r y  i n f o r m a t i o n  whol ly  inad-  

m i s s i b l e  a t  t r ia l .  See Gannett Co. v .  DePasquale,  443 U.S. 368, 378 (1979); 

S t a t e  v. S t i l t n e r ,  491 P.2d 1043 (Wash. 1971) .  I r r e l e v a n t  ev idence  of o t h e r  

crimes a l l e g e d l y  committed by t h e  de fendan t  i s  presumed harmfu l  e r r o r  

because  of t h e  danger  t h a t  a j u r y  w i l l  t a k e  t h e  bad c h a r a c t e r  o r  p r o p e n s i t y  ' I  

t o  crime t h u s  demonstra ted as ev idence  of g u i l t  of  t h e  crime charged."  

S t r a i g h t  v. Sta te ,  397 So.2d 903, 908 (1981).  It i s  a l s o  improper t o  d i s -  

c l o s e  a t  t r i a l  t h a t  a co- defendant h a s  been c o n v i c t e d  o r  h a s  p l e d  g u i l t y .  

Moore v. State ,  186 So.2d 56, ( F l a .  3d DCA 1966);  Thomas v. S t a t e ,  202 

So.2d 883 ( F l a .  3d DCA 1967) ;  L i b e r t u c c i  v. S t a t e ,  395 So.2d 1223, 1225-26 

n-5 ( F l a .  3d DCA 1981);  Lebrun v. S t a t e ,  408 So.2d 832 ( F l a .  4 t h  DCA 1982) .  

The p r e j u d i c i a l  e f f e c t  of t h e  d i s c l o s u r e  of i n a d m i s s i b l e  f a c t s  r e g a r d i n g  

a p p e l l a n t ' s  e x t r a d i t i o n  t o  Mobile and subsequen t  c o n v i c t i o n  of armed robbery  

( a s  t h e s e  e v e n t s  u n f o l d e d ) ;  a p p e l l a n t ' s  having been o u t  on bond a t  t h e  t i m e  

of t h e  bank robbery and t h e  murder of O f f i c e r  T a y l o r ;  and C l i f f  J a c k s o n ' s  

g u i l t y  p l e a  ( e n t e r e d  a month b e f o r e  a p p e l l a n t ' s  t r i a l )  may have been even 

g r e a t e r  b e i n g  s e r v e d  up through t h e  media t h a n  i f  t h e y  had been i n t r o d u c e d  

as p a r t  of t h e  p r o s e c u t i o n ' s  ev idence  "and s u b j e c t  t o  p r o t e c t i v e  procedures ."  

Cf. Wilding v. S t a t e ,  427 So.2d 1069 ( F l a .  2d DCA 1983) .  

In  a d d i t i o n  t o  t h e  r e p e a t e d  d i s c l o s u r e  of i n a d m i s s i b l e  i n f o r m a t i o n ,  t h e  

media r e p o r t s  i n c l u d e d  numerous ' 'eyewitness ' '  accounts  of v a r i o u s  a s p e c t s  of 

t h e  crime, from v a n t a g e  p o i n t s  i n s i d e  t h e  bank o r  on t h e  s treet .  Some of 

t h e s e  ''newspaper wi tnesses" ,  such  as Donna Haner, la ter  t e s t i f i e d  a t  t r i a l ,  

b u t  most of them d i d  n o t .  I n  S i n g e r  v. S t a t e ,  s u p r a ,  a t  16-17, and 
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Manning v. S t a t e ,  supra ,  a t  277, t h i s  Court recognized t h a t  t h e  p u b l i c a t i o n  

of d e t a i l s  of t h e  commission of a crime which tend t o  connect a named person 

wi th  g u i l t  t he reo f ,  o r  p u b l i c a t i o n  of s t a t emen t s  of w i tnes se s  o r  t h e  accused 

h imse l f ,  may s e r i o u s l y  j eopa rd i ze  t h e  accused ' s  r i g h t  t o  a f a i r  t r i a l :  

. . . P u b l i c a t i o n  of such s t a t emen t s ,  evidence o r  confess ion  
forms t h e  b a s i s  f o r  t r i a l  by newspaper. Fu r the r ,  such state-  
ments, evidence o r  confess ion  e i t h e r  may n o t  be submit ted a t  
t h e  t r i a l ,  o r  i f  o f f e r e d  may no t  be  admit ted,  y e t  if those  
who s i t  on t h e  j u r y  have read  t h e  p r e s s  v e r s i o n  of them i t  i s  
most d i f f i c u l t ,  i f  no t  impossible ,  f o r  t h e  human mind n o t  
t o  f i l l  i n  from i t s  e x t r a j u d i c i a l  knowledge t h a t  which i s  no t  
o f f e r e d  a t  t h e  t r i a l  o r  t o  determine t h e  v e r a c i t y  of a w i t -  
ness  by comparing t h e  newspaper v e r s i o n  of t h e  f a c t s  wi th  t h e  
testimony given a t  t h e  t r i a l .  It i s  a t r i b u t e  t o  t h e  p r e s s  
t h a t  most b e l i e v e  as t r u e  what i s  w r i t t e n  o r  spoken by t h e  
p r e s s  media, y e t  i t  must be  admit ted t h a t  p r e s s  r e p o r t s  are 
n o t  always a c c u r a t e  and are seldom complete. Fu r the r ,  t h e  
accused has  no means t o  answer them, nor i s  t h e r e  any a p p e a l  
from convic t ion  on t r i a l  by newspaper. 

Along similar l i n e s ,  i n  Corona v .  Super ior  Court f o r  County of S u t t e r ,  

101 Cal.Rptr.  411,  415 (Cal.App. 1972),  t h e  a p p e l l a t e  cou r t  observed: 

Ind ispensable  t o  any moral ly  accep tab l e  system of c r imina l  
j u s t i c e  i s  a v e r d i c t  based upon evidence and argument rece ived  
i n  open cou r t ,  n o t  from o u t s i d e  sources .  When community 
a t t e n t i o n  i s  focused upon t h e  suspec t  of a spec t acu l a r  crime, 
t h e  news media's d i ssemina t ion  of incr imina tory  circumstances 
sha rp ly  t h r e a t e n s  t h e  i n t e g r i t y  of t h e  coming t r i a l .  The pro- 
secu t ion  may never  o f f e r  t h e  "evidence" served up by t h e  media. 
It may be i naccu ra t e .  Its incu lpa to ry  impact may diminish as 
new f a c t s  develop. It may be  inadmiss ib le  a t  t h e  t r i a l  as a 
matter of l a w .  It may be  hearsay.  Its p o t e n t i a l i t y  f o r  pre-  
j u d i c e  may outweigh i t s  tendency t o  prove g u i l t .  It may have 
come t o  l i g h t  as t h e  product  of an u n c o n s t i t u t i o n a l  s ea rch  
and s e i z u r e .  If i t  i s  u l t i m a t e l y  admit ted a t  t h e  t r i a l ,  t h e  
p o s s i b i l i t y  of p r e j u d i c e  s t i l l  exists ,  f o r  i t  had en t e r ed  t h e  
minds of p o t e n t i a l  j u r o r s  wi thout  t h e  accompaniment of cross-  
examination o r  r e b u t t a l .  

The goa l  of a f a i r  t r i a l  i n  t h e  l o c a l i t y  of t h e  crime i s  prac-  
t i c a b l y  u n a t t a i n a b l e  when t h e  j u r y  pane l  has  been bathed i n  
streams of c i r c u m s t a n t i a l  i nc r imina t ion  flowing from t h e  news 
media. 

Of a l l  t h e  p r e - t r i a l  p u b l i c i t y  i n  t h i s  case ,  however, i t  w a s  t h e  e d i t o r i a l  

and f e a t u r e  coverage which had t h e  most devas t a t i ng  impact upon a p p e l l a n t ' s  

r i g h t  t o  a f a i r  t r i a l .  O f f i c e r  Taylor w a s  acclaimed as a hero ,  whose u l t i m a t e  
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sacrifice may have saved dozens of people, including school children, from 

death at the hands of desperate bank robbers; yet at the same time he was 

portrayed as a likable young man with a family and a future in accounting 

who would not have thought of himself as a hero. The grand jury which 

indicted appellant and Jackson was moved enough to issue a separate present- 

ment entitled "A Tribute to a Hero", praising Officer Taylor for his courage 

and sacrifice in defense of the community. Taylor's funeral, which was 

attended by a thousand people including numerous representatives of the law 

enforcement community, received extensive coverage in news articles, columns, 

and photographs. The fact that the admiration, affection, and sympathy 

shown by the media and the community for Officer Taylor, his family, and 

for law enforcement in general was genuine and deserved does not obviate 

the need to afford appellant, like everyone else accused of a crime, a fair 

trial by an impartial jury. 

that way; instead, they seized the occasion to publish several enraged and 

inflammatory editorials in which the death of Officer Taylor was linked 

with appeals to the community stressing the "urgent . . . need'' for "greater 
public support of law enforcement's war on crime" (R.1584); to the fear of 

"violent crime [which] plagues this community and all of America" ("For 

the enemy in this war is the wanton criminals among us who heed no laws, 

value no life, respect no individual. They rob, steal, deal drugs and kill 

with abandon" (R.1584)); to popular mistrust of the judicial system and 

contempt for the constitutional rights of accused criminals ("When caught 

they cower between loopholes in the laws and if convicted cry foul when 

society seeks to punish"; "It is no mere coincidence that crime has 

escalated to unimaginable levels in the past two decades, which are marked 

by outrageous court rulings mocking the Constitution"; "Criminals are set 

free routinely on the slightest of technicalities while those convicted 

of capital crimes easily avoid the death penalty by appealing frivolous 

The Pensacola press did not seem to see it 
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points of law in the federal courts"; "It's time for the public to fight 

back with a vengeance'' (R.1584); and to several completely unrelated murder 

cases in which the defendants had already been convicted and sentenced 

to death, as a vehicle for expressing dissatisfaction with "interminable 

court rulings and appeals and double appeals" resulting in less frequent 

use of the electric chair than the editor thought appropriate (R.1590). 

Linking Governor Graham's signing of a death warrant for Leslie Jones, who 

was convicted of the robbery and murder of a Pensacola liquor store owner, 

with the killing of Officer Taylor, "slain by bank robbers who were in 

turn wounded and captured", this editorial begins "Last week was one of 

cruel irony for Escambia Countians who believe punishment for heinous 

murder should be swift and sure death in the electric chair" (R.1590), and 

concludes "One would like to think that the killers of young Officer Taylor 

would be promptly tried, promptly sentenced to the electric chair, and promptly 

dispatched to the nether regions. And one can be pretty sure that the first 

two of these propositions will be carried out with all the dispatch one 

would wish" (R. 1590). 

In publishing an editorial of this nature, the newspaper essentially 

"endorsed" a verdict as to guilt or innocence ("guilty as charged") and as 

to penalty ("death"), predicted that the jury and trial court would indeed 

convict the defendants and sentence them to death, and disseminated these 

opinions to its Escambia County readership, composed of potential jurors 

in the case. Combined with the gentler feature stories and columns praising 

Officer Taylor and mourning his death; combined with the emotional media 

coverage of the funeral; combined with the publication of numerous extra- 

judicial ''eyewitness'' accounts of the crime; combined with the disclosure 

of inadmissible information concerning appellant's conviction of armed 

robbery in Alabama, his being on bond at the time of the murder, and Cliff 

Jackson's guilty plea, this case presents a classic example of "trial by 
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newspaper'' o r  "trial by media", condemned by Singer v. State, supra; 

Manning v. State, supra; and the Florida Constitution, Article I, Section 

16. Considering the pervasive exposure of the community to this inherently 

prejudicial publicity, considering the attitude of the community as reflected 

by the grand jury presentment "A Tribute to a Hero", and by the responses 

of many prospective jurors on voir dire, and especially considering the 

fact that sixty out of sixty members of the venire stated that they had 

prior knowledge of the case through news media accounts and community dis- 

cussion, the trial court abused its discretion in refusing to grant a change 

of venue. Manning v. State, supra. Because the pervasive and prejudicial 

pre-trial media coverage may have improperly influenced the jury's verdict 

and recommendation of death [see Manning v. State, supra, at 2781, appel- 

lant's conviction and death sentence must be reversed and the case remanded 

for a new trial in a location other than Escambia County. See Manning v. 

State, supra, at 278. 

It can be anticipated that the state, in responding to appellant's argu- 

ments regarding the necessity for a change of venue, as well as the related 

arguments presented in Issues 111, IV, and V, will rely heavily on the 

recent decision of the U.S. 

(1984)(35 Cr.L. 3152).Such reliance will be misplaced. In Patton v. Yount, 

the U.S. Supreme Court reversed a decision of the Third Circuit Court of 

Appeals granting federal habeas corpus relief to the petitioner. [As 

emphasized at p . 2 0 ,  footnote 2 of this brief, appellant is basing his argu- 

ments primarily on the Florida Constitution, Article I, Section 16, and on 

this Court's recognition in Manning v. State, supra, and Singer v. State, 

supra, of circumstances in which a change of venue may be required in order 

to preserve the accused's right under the state constitution to a fair 

trial by an impartial jury. This fact alone makes the state's anticipated 

reliance on Patton v. Yount inappropriate]. Moreover, the opinion of 

Supreme Court in Patton v. Yount, __ U.S. - 
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t h e  Court i n  Pa t ton  v. Yount i s  based almost e n t i r e l y  on t h e  m a j o r i t y ' s  

pe rcep t ion  t h a t  t h e  fou r  year  t i m e  l a p s e  between t h e  inflammatory p u b l i c i t y  

and t h e  second t r i a l  w a s  s u f f i c i e n t  t o  erase t h e  p r e j u d i c i a l  effects  of t h e  

p u b l i c i t y .  The Court d i s t i ngu i shed  I r v i n  v .  Dowd, 366 U.S. 717 (1961): 

I n  I r v i n ,  t h e  Court observed t h a t  i t  w a s  dur ing  t h e  s i x  o r  
seven months immediately preceding t r i a l  t h a t  "a bar rage  of 
newspaper head l ines ,  a r t i c l e s ,  car toons  and p i c t u r e s  w a s  
unleashed a g a i n s t  [ t h e  defendant] ."  366 U.S.,  a t  725. I n  
t h i s  case, t h e  ex t ens ive  adverse p u b l i c i t y  and t h e  community's 
s ense  of ou t rage  were a t  t h e i r  he igh t  p r i o r  t o  Yount's f i r s t  
t r i a l  i n  1966. The j u r y  s e l e c t i o n  f o r  Yount's second t r i a l ,  
a t  i s s u e  h e r e ,  d i d  no t  occur  u n t i l  f o u r  years l a te r ,  a t  a t i m e  
when p r e j u d i c i a l  p u b l i c i t y  w a s  g r e a t l y  diminished and community 
sent iment  had sof tened .  I n  t h e s e  circumstances,  w e  hold t h a t  
t h e  t r i a l  c o u r t  d i d  n o t  commit mani fes t  e r r o r  i n  f i n d i n g  t h a t  
t h e  j u r y  as a whole w a s  i m p a r t i a l .  

of t h e  f i r s t  convic t ion  t o  t h e  s tar t  of t h e  second v o i r  d i r e  
each of t h e  two C l e a r f i e l d  County d a i l y  newspapers publ ished 
an average of less than  one a r t i c l e  per  month. . . . More 

t h e  t r i a l  d a t e s  and schedul ing such as are common i n  r u r a l  
newspapers. . . . The t r a n s c r i p t  of t h e  v o i r  d i r e  con ta in s  
numerous r e f e r ences  t o  t h e  s p a r s e  p u b l i c i t y  and minimal p u b l i c  
i n t e r e s t  p r i o r  t o  t h e  second t r i a l .  . . . It i s  t r u e  t h a t  
dur ing  t h e  v o i r  d i r e  t h e  newspapers publ ished ar t ic les  on an  
almost d a i l y  b a s i s ,  bu t  t h e s e  too  were pu re ly  f a c t u a l  a r t ic les  
gene ra l l y  d i s cus s ing  no t  t h e  crime o r  p r i o r  p rosecu t ion ,  bu t  t h e  
prolonged process  of j u r y  s e l e c t i o n .  . . . I n  s h o r t ,  t h e  record  
of p u b l i c i t y  i n  t h e  months preceding,  and a t  t h e  t i m e  o f ,  t h e  second 
t r i a l  does no t  r e v e a l  t h e  "barrage of inflammatory p u b l i c i t y  
immediately p r i o r  t o  t r i a l ,"  Murphy v. F l o r i d a ,  421 U.S.  794, 
798(1975), amounting t o  a "huge . . . wave of p u b l i c  passion,"  
I r v i n ,  supra ,  a t  728, t h a t  t h e  Court found i n  I r v i n .  

Pa t ton  v .  Yount, supra  (35 Cr .L .  3154) 

. . . It would be  f r u i t l e s s  t o  a t tempt  t o  i d e n t i f y  any p a r t i c u l a r  
l a p s e  of t i m e  t h a t  i n  i t s e l f  would d i s t i n g u i s h  t h e  s i t u a t i o n  
t h a t  e x i s t e d  i n  I r v i n .  But i t  i s  clear t h a t  t h e  passage of 
t i m e  between a f i r s t  and a second t r i a l  can be a h igh ly  r e l e v a n t  
f a c t .  I n  t h e  circumstances of t h i s  case, w e  hold t h a t  i t  c l e a r l y  
r e b u t s  any presumption of p a r t i a l i t y  o r  p r e j u d i c e  t h a t  e x i s t e d  
a t  t h e  t i m e  of t h e  i n i t i a l  t r i a l .  There w a s  f a i r ,  even abundant, 
suppor t  f o r  t h e  t r i a l  c o u r t ' s  f i n d i n g s  t h a t  between t h e  two 
t r ia ls  of t h i s  case t h e r e  had been " p r a c t i c a l l y  no p u b l i c i t y  
given t o  t h i s  matter through t h e  news media," and t h a t  t h e r e  
had no t  been "any g r e a t  e f f e c t  c r ea t ed  by any p u b l i c i t y ."  

Pa t ton  v.  Yount, supra  (35 C r . L .  3155) 
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Contras t  a l s o  Murphy v.  F l o r i d a ,  421 U.S. 794, 802 ( 1 9 7 5 ) ( a r t i c l e s  concerning 

p e t i t i o n e r  had ceased being publ ished seven months be fo re  t h e  j u r y  w a s  s e l e c t e d  

f o r  t r i a l ;  moreover, a r t ic les  were l a r g e l y  f a c t u a l  i n  na tu re )  . 7  

I n  t h e  i n s t a n t  case, t h e  crimes w e r e  committed on October 19, 1982, and j u r y  

s e l e c t i o n  commenced on A p r i l  25, 1983, s i x  months later .  The g r e a t e r  p a r t  of 

t h e  inflammatory p u b l i c i t y  occurred,  t y p i c a l l y  enough, around t h e  t i m e  of t h e  

bank robbery and shoot ing,  a t  t h e  t i m e  of O f f i c e r  Tay lo r ' s  f u n e r a l ,  and a t  t h e  

t i m e  a p p e l l a n t  and Jackson w e r e  i n d i c t e d  by t h e  Grand Ju ry .  The l a t t e r  event ,  

accompanied by t h e  s e p a r a t e  presentment,  "A Tr ibu te  t o  a Hero", occurred i n  e a r l y  

November. Throughout December t h e r e  w e r e  f requent  media r e f e rences  t o  t h e  e f f o r t s  

being made t o  e x t r a d i t e  appe l l an t  t o  Mobile t o  s tand  t r i a l  f o r  an  un re l a t ed  

armed robbery. A convic t ion  on t h a t  charge,  as A s s i s t a n t  S t a t e  Attorney Ron 

Johnson w a s  r epea t ed ly  quoted, would be admiss ib le  i n  t h e  penal ty  phase of t h e  

upcoming Pensacola murder t r i a l .  I n  e a r l y  January,  i t  w a s  duly repor ted  t h a t  

appe l l an t  had now been convicted of t h e  armed robbery of a Mobile doughnut shop 

and had been sentenced t o  25 yea r s  imprisonment. I n  mid-March, t h e  l ead  a r t i c l e  

of t h e  l o c a l  s e c t i o n  of t h e  newspaper announced t h a t  co-defendant Jackson had 

en tered  a p l ea  of g u i l t y ,  i n  order  t o  avoid t h e  dea th  penal ty  which h i s  

a t t o r n e y  f ea red  might be imposed i f  t h e  ca se  went t o  t r i a l ,  even though 

Jackson w a s  not  t h e  triggerman. Jackson's  a t t o r n e y  w a s  quoted as saying 

t h a t  t h e  l i ke l ihood  of convic t ion  w a s  approaching 100 percent .  I n  A p r i l ,  

less than  a week be fo re  t h e  j u r y  w a s  s e l e c t e d ,  an  a r t i c l e  concerning appel-  

l a n t ' s  motion f o r  change of venue repea ted  t h e  information t h a t  Jackson had 

pled g u i l t y .  - A l l  of t h e  p u b l i c i t y  i n  t h i s  ca se  occurred wi th in  t h e  s i x  month 

period immediately preceeding the  t r i a l .  Thus, n e i t h e r  Pa t ton  v .  Yount 

( i n  which t h e  inflammatory p u b l i c i t y  occurred four  years  be fo re  t h e  second 

t r i a l )  nor Murphy v. F lo r ida  ( i n  which t h e  earlier p u b l i c i t y  w a s  l a r g e l y  

f a c t u a l ,  and i n  which t h e  seven month per iod  immediately preceeding t h e  

- ' S e e  a l s o  Copeland v. S t a t e ,  
opinion f i l e d  September 13 ,  1 9 8 4 ) ( s l i p  opinion,  p . 7 ) ( a r t i c l e s  w e r e  l a r g e l y  

So. 2d - (F la .  1984)(case no. 57,788, 

f a c t u a l ,  r a t h e r  than  emotional,  i n  na tu re ) .  
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trial was almost entirely free of any publicity) involve circumstances 

which are comparable to the instant case. Because the evidence reflected 

that the community was so pervasively exposed to the circumstances of the 

crimes, so pervasively exposed to inadmissible information regarding the 

Mobile armed robbery trial and conviction and Cliff Jackson's guilty plea, 

and so pervasively exposed to the inflammatory rhetoric of the press, that 

prejudice, bias, and preconceived opinions were the natural, inevitable, 

result, the trial court was bound to grant appellant's motion for change 

of venue. Manning v. State, supra. Because he refused to do so, appel- 

lant's conviction and death sentence must be reversed. Manning v. State, supra. 

ISSUE I11 

THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING 
APPELLANT'S MOTION FOR INDIVIDUAL AND SEQUESTERED 
VOIR DIRE. 

To safeguard the due process rights of the accused, a trial judge has an 

affirmative constitutional duty to minimize the effects of prejudicial pre- 

trial publicity. Gannett Co. v. DePasquale, 443 U.S. 368, 378, (1979); 

see United States v. Hawkins, 658 F.2d 279, 285 (5th Cir. 1981). It is appel- 

lant's position that the publicity in this case was so intense, inflammatory, 

and prejudicial, and the exposure of the prospective jurors so widespread, 

that under these circumstances no remedy short of a change of venue would 

suffice. But even assuming arguendo that the trial court could have alle- 

viated some of the damage by alternative means, the fact remains that, when 

presented with the opportunity, he consistently declined to do so.  Specifi- 

cally, the trial court denied appellant's motion for individual and seques- 

tered voir dire of prospective jurors, denied defense challenges for cause made 

on the ground that the particular juror's impartiality was impaired by his 

or her exposure to media coverage [see Issue IV, infra], and refused to allow 

additional peremptory challenges [see Issue V, infra]. Under the circumstances 
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of t h i s  case, and i n  l i g h t  of t h e  f a c t  t h a t  t h e  t r i a l  c o u r t  r e f u s e d  t o  

o r d e r  a change of venue,  a p p e l l a n t  submi t s  t h a t  t h e  c o u r t ' s  f a i l u r e  t o  

u t i l i z e  a l l  o r  any of t h e s e  p r o t e c t i v e  measures amounted t o  a clear abuse  

of d i s c r e t i o n .  

On November 23, 1982, a p p e l l a n t  f i l e d  a motion f o r  i n d i v i d u a l  and 

s e q u e s t e r e d  v o i r  d i r e ,  i n  which h e  no ted  t h a t  " [ e ] m o t i o n a l l y  charged and 

p r e j u d i c i a l  p u b l i c i t y "  had appeared i n  t h e  l o c a l  p r e s s ,  and t h a t  " [ c l o l -  

l ec t ive  v o i r  d i r e  of j u r o r s  empaneled as t o  t h e i r  f a m i l i a r i t y  w i t h  t h e  

crime, t h e  v ic t im,  o r  t h e  p r o b a b i l i t y  of a c c u s e d ' s  g u i l t  o r  innocence,  

w i l l  e d u c a t e  a l l  j u r o r s  t o  p r e j u d i c i a l  and incompetent  material, the reby  

r e n d e r i n g  it i m p o s s i b l e  t o  select a f a i r  and i m p a r t i a l  jury"(R.1451-52). 

A t  a p r e - t r i a l  h e a r i n g  on January  20, 1983, t h e  t r i a l  c o u r t  den ied  t h e  

mot ion,  s t a t i n g  ' I .  . . I a m  n o t  going t o  conduct i n d i v i d u a l  Voi r  Dire 

Examination,  t h a t  is  w i t h  a l l  t h e  o t h e r  j u r o r s  s e q u e s t e r e d ,  b u t  w e  w i l l  do 

i t  i n  groups  of abou t  t h i r t y . "  (R.1532). A t  t h e  A p r i l  21, 1983 change of 

venue h e a r i n g ,  t h e  j u d g e  s t a t e d  t h a t  h e  would a s k  p r o s p e c t i v e  j u r o r s  if t h e y  

had formed o p i n i o n s ,  b u t  "I w i l l  n o t  a s k  d e t a i l s "  (R.1726). During t h e  j u r y  

s e l e c t i o n  proceeding i t s e l f ,  a t  t h e  o u t s e t  of t h e  examinat ion of each group 

of t h i r t y  j u r o r s ,  t h e  t r i a l  c o u r t  s p e c i f i c a l l y  a d v i s e d  them n o t  t o  d i s c u s s  

t h e  s p e c i f i c  i n f o r m a t i o n  t h e y  may have o b t a i n e d  (R.6-7, 191) .  

It i s  w e l l  r ecognized  t h a t  where a j u r o r  h a s  been exposed t o  p r e j u d i c i a l  

p u b l i c i t y ,  h i s  a s s u r a n c e s  t h a t  h e  can  be  i m p a r t i a l  and g i v e  t h e  de fendan t  

a f a i r  t r i a l  are n o t  n e c e s s a r i l y  d i s p o s i t i v e .  

384 U.S. a t  351; S i n g e r  v. S ta te ,  s u p r a  a t  24; Leon v. S ta te ,  396 So.2d 

203, 205 ( F l a .  3d DCA 1981) ;  S t a t e  v. Goodson, 412 So.2d 1077, 1080 (La. 

1982) .  

p o s s i b i l i t y  of p r e j u d i c e ,  and a j u r o r  acknowledges some exposure  t o  t h a t  

p u b l i c i t y ,  i t  i s  t h e  r e s p o n s i b i l i t y  of t h e  t r i a l  c o u r t ,  n o t  t h e  j u r o r  h i m s e l f ,  

t o  make t h e  u l t i m a t e  d e t e r m i n a t i o n  of whether  h i s  i m p a r t i a l i t y  h a s  been 

Sheppard v. Maxwell, s u p r a ,  

Where t h e  n a t u r e  of t h e  p u b l i c i t y  as a whole raises a s i g n i f i c a n t  

- 54 - 



impaired. United States v. Hawkins, 658 F.2d 279, 283, 285 (5th Cir. 1981); 

United States v. Davis, 583 F.2d 190, 197 (5th Cir. 1978). Because the 

attorneys and the court in this case were unable to determine what each 

juror had heard or read, the trial court was unable to fulfill this consti- 

tutional responsibility. See United States v. Hawkins, supra; United States 

v. Davis, supra; see also State v. Goodson, supra; Section 8-3.5, American 

Bar Association Standards Relating to Fair Trial and Free Press. 

Although a trial court has broad discretion in its conduct of voir dire, 

this discretion is limited by the requirements of due process. 

v. Hawkins, supra, at 283 (5th Cir. 1981); United States v. Gerald, 624 F.2d 

1291, 1296 (5th Cir. 1980). See also United States v. Rucker, 557 F.2d 

1046, 1049 (4th Cir. 1977); United States v. Nell, 526 F.2d 1223, 1229 (5th 

Cir. 1976); Leon v. State, 396 So.2d 203, 205 (Fla. 3d DCA 1981) (exercise 

of trial court's discretion in conduct of voir dire is limited by "essen- 

tial demands of fairness"). In order to satisfy the requirements of due 

process, the method of voir dire adopted by the trial court must be capable 

of giving reasonable assurance that prejudice would be discovered if present. 

United States v. Hawkins, supra, at 283, 285; United States v. Gerald, supra, 

at 1296; United States v. Nell, supra, at 1229; United States v. Chagra, 669 

F.2d 241, 253 (5th Cir. 1982). In  view of the volume of inflammatory pub- 

licity and the pre-trial disclosure of inadmissible facts in the present 

case, the trial court's ruling, and the consequent examination of the pro- 

spective jurors in each other's presence,virtually guaranteed that any pre- 

judice created by the publicity would - not be discovered, unless the juror 

himself recognized and admitted that he could not be impartial. Since it 

is the court, and not the individual juror, who must ultimately decide 

whether the juror's impartiality has been impaired by his extrajudicial 

knowledge or his exposure to inflammatory publicity, the group voir dire 

employed in this case was constitutionally inadequate. United States v. 

United States 
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Hawkins, supra ;  United Sta tes  v.  Davis,  supra.  

ISSUE I V  

THE TRIAL COURT ABUSED ITS DISCRETION I N  D E N Y I N G  APPEL- 
LANT'S CHALLENGES FOR CAUSE TO PROSPECTIVE JURORS ICKES 
AND LARRY JOHNSON. 

Consider ing t h e  f a c t  t h a t  every member of t h e  v e n i r e  had been exposed 

t o  t h e  inflammatory and p r e j u d i c i a l  media coverage of t h i s  case, i t  i s  no t  

s u r p r i s i n g  t h a t  many p rospec t ive  j u r o r s  acknowledged having formed an  opin ion  

as t o  g u i l t ,  pena l ty ,  o r  bo th ,  and i t  i s  n o t  s u r p r i s i n g  t h a t  w e l l  over  h a l f  

of t h e  p rospec t ive  j u r o r s  w e r e  chal lenged f o r  cause.  I n  some of t h e  more 

obvious i n s t ances ,  where t h e  j u r o r ' s  b i a s  o r  p r e j u d i c e  w a s  b l a t a n t ,  t h e  t r i a l  

c o u r t  excused t h e  chal lenged j u r o r  e i t h e r  upon defense  motion o r  sua sponte .  

See Appendix, p.3. However, i n  what might be  termed "borderl ine"  cases, t h e  

t r i a l  cou r t  c o n s i s t e n t l y  denied defense  cha l lenges  f o r  cause t o  j u r o r s  who 

had formed opin ions  based on what they had l ea rned  from t h e  media. 

Appendix, p.4. For example, defense  cha l lenges  f o r  cause t o  a t  least  n ine  

p rospec t ive  j u r o r s 8  who a t  some p o i n t  acknowledged having formed an  opin ion  

were denied ,  as w e r e  cha l lenges  f o r  cause t o  two j u r o r s 9  who w e r e  f r i e n d s  o r  

acqua in tances  of O f f i c e r  Tay lo r ' s  family.  O f  t h e s e  j u r o r s ,  Dels ignore and 

Ickes  served on t h e  j u r y  and Sp r ink l e  w a s  an a l t e r n a t e .  M r .  Jackson had formed 

an opin ion  from t h e  media, s t i l l  had t h e  same opin ion ,  and d i d  no t  know if he  

could be  f a i r ,  though he l a t e r  s a i d  he thought he could base h i s  v e r d i c t  on 

t h e  evidence (R.290-91, 325). M r .  I ckes  had formed an  opin ion  based on what 

he  had read  o r  heard,  would t r y  t o  be f a i r  as much as he could,  and would no t  

l e t  h i s  op in ion  e n t e r  i n t o  h i s  dec i s ion ;  he a l s o  s t a t e d  t h a t  he could no t  pre-  

sume a p p e l l a n t  innocent ,  bu t  l a t e r  s a i d  t h a t  he could (R.297-98, 304, 327-28). 

Mrs. Laughlin i n i t i a l l y  s t a t e d  t h a t  she  could no t  presume a p p e l l a n t  innocent ,  

bu t  la ter  s a i d  she  could (R.304,325-26. M r .  L a r r y  Johnson w a s  i n  t h e  v i c i n i t y ,  

S e e  

' Wooten, Carper ,  Dyson, Hassebrock, Jackson,  Ickes ,  Dels ignore,  Laughlin,  
Larry Johnson 

A v e r i l l  and Sp r ink l e  
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about  two b l o c k s  away, when t h e  bank robbery  and murder occur red ;  h e  " read 

every th ing"  and l i s t e n e d  t o  t h e  news, and d i s c u s s e d  t h e  case w i t h  h i s  w i f e  

and w i t h  a woman a t  work whose husband i s  a p o l i c e  o f f i c e r ;  h e  formed a n  

o p i n i o n  which h e  d i d  n o t  n e c e s s a r i l y  a s s o c i a t e  w i t h  a p p e l l a n t  b u t  " j u s t  a 

b l a n k  f e e l i n g"  t h a t  "anyone t h a t  s h o o t s  anyone e lse  i n  t h e  t y p e  of i n c i d e n t  

as much as I know about  i t  now" should  receive t h e  d e a t h  p e n a l t y ;  and t h a t  

h e  had n o t  n e c e s s a r i l y  d i s c a r d e d  h i s  p r i o r  o p i n i o n  and w a s  s t i l l  i n c l i n e d  

toward t h e  d e a t h  p e n a l t y  i n  t h i s  case i n  t h e  e v e n t  of a c o n v i c t i o n  (R.288-290, 

320, 519-26). C o n t r a s t  S t r a i g h t  v. S t a t e ,  397 So.2d 903, 906 ( F l a .  1981) .  

("The r e c o r d  shows t h a t  p r o s p e c t i v e  j u r o r s  e x h i b i t i n g  even a h i n t  of p r e j u d i c e  

were excused.  The c o u r t  g r a n t e d  t h e  a p p e l l a n t  e x t r a  peremptory c h a l l e n g e s  

and d e f e n s e  c o u n s e l  d i d  n o t  u s e  them a l l .  The c o u r t  d i d  n o t  abuse  i t s  d i s -  

c r e t i o n  i n  denying t h e  mot ion f o r  change of venue"). I n  t h e  p r e s e n t  case, 

i n v o l v i n g  t h e  k i l l i n g  of a popula r  w h i t e  p o l i c e  o f f i c e r  by a young b l a c k  ou t-  

s i d e r  t o  t h e  community, and a n  emot iona l ly  charged r e a c t i o n  by t h e  p r e s s  and 

by t h e  p u b l i c  ( a s  i n d i c a t e d  by t h e  grand j u r y  p resen tment ) ,  t h e  c i rcumstances  

are f a r  c l o s e r  t o  Manning v. S t a t e ,  s u p r a ,  which i s  s p e c i f i c a l l y  d i s t i n g u i s h e d  

i n  S t r a i g h t .  Moreover, t h e  p r o t e c t i v e  measures  u t i l i z e d  i n  S t r a i g h t ,  such 

as g r a n t i n g  a d d i t i o n a l  peremptory c h a l l e n g e s  and excus ing  any j u r o r  e x h i b i t i n g  

"even a h i n t  of p r e j u d i c e"  were n o t  employed i n  t h e  i n s t a n t  case. 

Even a p a r t  from t h e  t r i a l  c o u r t ' s  g e n e r a l  f a i l u r e  t o  t a k e  any a f f i rma-  

t i v e  s t e p s  t o  minimize t h e  impact of t h e  p r e j u d i c i a l  p r e - t r i a l  p u b l i c i t y ,  

h i s  r u l i n g s  on two of t h e  d e f e n s e ' s  c h a l l e n g e s  f o r  c a u s e ,  i n  and of themselves ,  

amounted t o  a n  abuse  of d i s c r e t i o n .  See S i n g e r  v. S t a t e ,  109 So.2d 7 ,  19-25 

( F l a .  1959) ;  Leon v. S t a t e ,  396 So.2d 203 ( F l a .  3d DCA 1981) ;  P l a i r  v. S ta te ,  

So. 2d ( F l a .  1st DCA 1984) ( c a s e  no. AW-236, o p i n i o n  f i l e d  August 8, 

1984) (9 FLW 1723) .  

L a r r y  Johnson 

F l a .  S t a t .  §913.03(10) p r o v i d e s  t h a t  a j u r o r  i s  s u b j e c t  t o  a c h a l l e n g e  
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f o r  cause where 

The j u r o r  has  a s t a te  of mind regard ing  t h e  defendant ,  t h e  
case ,  t h e  person a l l eged  t o  have been i n j u r e d  by t h e  o f f ense  
charged, o r  t h e  person on whose complaint t h e  prosecut ion  
w a s  i n s t i t u t e d  t h a t  w i l l  prevent  him from a c t i n g  wi th  im-  
p a r t i a l i t y ,  bu t  t h e  formation of an  opinion or  impression 
regarding the  g u i l t  o r  innocence of t h e  defendant s h a l l  no t  
b e  a s u f f i c i e n t  ground f o r  cha l lenge  t o  a j u r o r  i f  he d e c l a r e s  
and t h e  cou r t  determines t h a t  he can render  an i m p a r t i a l  
v e r d i c t  according t o  t h e  evidence. 

I n  Thomas v. S ta te ,  403 So.2d 371, 375 (Fla .  1981) t h i s  Court recognized 

t h a t  b i a s  a g a i n s t  t h e  defendant i n  t h e  sen tenc ing  a spec t  of a c a p i t a l  case 

amounts t o  a "fundamental v i o l a t i o n  . . . [ o f ]  t h e  express  requirements i n  

t he  S ix th  Amendment t o  t h e  United States Cons t i t u t ion  and i n  Art ic le  I, 

Sec t ion  16,  of t h e  F l o r i d a  Cons t i t u t ion ,  t h a t  an accused be t r i e d  by 'an i.m- 

p a r t i a l  j u ry ' " .  It i s  e r r o r  t o  deny a cha l lenge  f o r  cause t o  a prospec t ive  

j u r o r  who harbors  such a b i a s .  Thomas v.  S t a t e ,  supra. While a p p e l l a n t  

does not  contend t h a t  prospec t ive  j u r o r  Larry Johnson w a s  an  "automatic 

dea th  penal ty" j u r o r  l i k e  t h e  j u r o r  i n  Thomas, n e i t h e r  w a s  he merely a j u r o r  

w i th  a gene ra l  tendency i n  favor  of t h e  dea th  penal ty  l i k e  t h e  j u r o r s  i n  

F i t z p a t r i c k  v. S ta te ,  437 So.2d 1072, 1075-76 (Fla .  1983). Rather ,  M r .  

Johnson c l e a r l y  exh ib i t ed  a s t rong  b i a s  i n  favor  of imposing t h e  dea th  penal ty  

on Clarence H i l l ,  should he be convicted of t h e  murder of Of f i ce r  Taylor ,  

based on t h e  opinions M r .  Johnson had a l r eady  formed as a r e s u l t  of t h e  media 

coverage of t h i s  case.  A s  such, M r .  Johnson i s  a c l a s s i c  example of a j u r o r  

wi th  a s ta te  of mind regarding t h e  p a r t i c u l a r  case which would prevent  him 

from a c t i n g  wi th  t h e  requi red  i m p a r t i a l i t y  i n  t h e  pena l ty  phase of t h e  t r i a l  

[F l a .  S t a t .  5913.03, sup ra ] ,  and a p p e l l a n t ' s  cha l lenge  f o r  cause should have 

been granted .  

M r .  Johnson w a s  i n  t h e  v i c i n i t y  of Belmont and Baylen, about two blocks 

away from t h e  scene,  when t h e  bank robbery and k i l l i n g  of O f f i c e r  Taylor 

occurred (R.288). H e  no t iced  t h e  commotion, turned on t h e  r a d i o ,  and heard 

what happened, bu t  he d id  no t  go down t h e r e  (R.288). M r .  Johnson, who works 
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f o r  t he  telephone company, go t  i n t o  a long conversa t ion  wi th  one of t h e  d i s-  

pa tche r s ,  whose husband w a s  a p o l i c e  o f f i c e r  and who w a s  very upse t  (R.289). 

M r .  Johnson s a i d  he ''read everything" and l i s t e n e d  t o  t h e  news, bu t  he did 

not  remember s p e c i f i c  f a c t s  (R.289). Based on what he had read ,  M r .  Johnson 

formed an  opinion as t o  t h e  g u i l t  o r  innocence of those  charged wi th  the  

crime, bu t  he d i d  not  r e a l l y  f e e l  t h a t  way any longer  (R.289). H e  thought 

he could set t h a t  opinion a s i d e  and l i s t e n  t o  t h e  case s o l e l y  on what w a s  

p resented  i n  cou r t  (R.290). Asked whether he would no t  l e t  h i s  p r i o r  opinion 

e n t e r  i n t o  h i s  dec i s ion  i n  any way, M r .  Johnson r e p l i e d  "That 's  a hard 

dec i s ion  t o  make r i g h t  now. I th ink  I can say I can. I don ' t  know f o r  

sure ."  (R.290). M r .  Johnson ind ica t ed  t h a t  he would probably be inc l ined  

t o  vo te  f o r  t h e  dea th  pena l ty  i n  t h e  event  of a convic t ion  of premeditated 

murder (R. 319).  

Defense counsel  challenged M r .  Johnson f o r  cause: 

MR. LOVELESS [defense  counse l ] :  Your Honor, he s a i d  he had 
formed an opinion a t  t h e  t i m e .  H e  s a i d  he read everything he 
could g e t  h i s  hands on. H e  w a s  t h e  one t h a t  works a t  t h e  
te lephone company. H e  w a s  two blocks from t h e  th ing  when i t  
happened. H e  s a i d  when asked had he formed an opinion,  he s a i d  
a t  t h a t  t i m e ,  yes ,  s i r .  When asked i f  he could se t  i t  a s i d e ,  
he  s a i d  I c a n ' t  say I can, b u t  I don ' t  know f o r  su re .  W e  
would chal lenge.  

MR. RON JOHNSON [prosecutor ] :  Your Honor, as I r eca l l  he s a i d  
he could set a s i d e  any opinion,  and i f  you would l i k e  t o  in-  
q u i r e  f u r t h e r ?  

THE COURT: I have my notes  of h i s  responses,  i nd ica t ed  t h a t  
whi le  he had pa id  c l o s e  a t t e n t i o n  t o  t h e  media p re sen ta t ions  
t h a t  he would come i n t o  cou r t  wi th  an open mind. 
t o  deny t h e  cha l lenge  f o r  cause on Larry Johnson. 

I ' m  going 

(R.329-30). 

The prosecutor  asked M r .  Johnson where he  l i v e d  before  moving t o  Escambia 

County; when t h e  j u r o r  r e p l i e d  t h a t  he had l i v e d  i n  M i a m i ,  t h e  prosecutor  

cracked "You l e f t  t h e  j ung le ,  huh?" (R.440). M r .  Johnson s t a t e d  t h a t  h i s  

wi fe  w a s  a bank t e l l e r  f o r  seven yea r s ,  both i n  M i a m i  and i n  Pensacola (R.441). 

The prosecutor  quest ioned M r .  Johnson about h i s  a t t i t u d e  toward t h e  dea th  
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penal ty  

The 

n o t  be  

he d i d  

i n  gene ra l :  

MR RON JOHNSON [p rosecu to r ] :  What are your f e e l i n g s  about 
t h e  dea th  pena l ty?  

LARRY JOHNSON: Punishment should f i t  t h e  crime, and i t ' s  a 
necessary  d e t e r r e n t .  

PROSECUTOR: Why do you t h i n k  i t ' s  necessary?  

LARRY JOHNSON: I hones t ly  f e e l  t h a t  some people  would be  
more a p t  t o  k i l l  someone i f  they knew they were going t o  spend 
their l i f e  i n  p r i s o n ,  bu t  if they knew they w e r e  going t o  d i e  
they wouldn't .  

PROSECUTOR: Do you f e e l  t h e s e  p r i s o n e r s  on dea th  row would 
r a t h e r  have a l i f e  sen tence  than a dea th  sen tence?  

LARRY JOHNSON: I n  my opinion,  ye s ,  sir .  

PROSECUTOR: 
dea th  row p lead ing  t o  g e t  l i f e  sen tences?  

Have you ever  heard about  any of t h e s e  guys on 

LARRY JOHNSON: No. 

PROSECUTOR: Okay. Do you ever  hear  t h e s e  guys on dea th  row 
f i g h t i n g  a g a i n s t  t h e i r  dea th  sen tences  and making an e f f o r t  
t o  l i v e ?  

LARRY JOHNSON: Y e s ,  s i r ,  I do. 

PROSECUTOR: Do you ever  hear  of any of them, t h e  l i f e  sen tences ,  
t r y i n g  t o  g e t  i n t o  t h e  e l e c t r i c  c h a i r ?  

LARRY JOHNSON: No, sir.  

PROSECUTOR: Does t h a t  l e ad  you t o  b e l i e v e  t h a t  they would r a t h e r  
have a l i f e  sen tence  than t h e  dea th  sen tence?  

LARRY JOHNSON: Y e s ,  s i r .  

PROSECUTOR: Have you ever  thought about what type  of case 
would deserve  a dea th  sen tence?  

LARRY JOHNSON: Y e s ,  s i r ,  premeditated murder, and fe lony  murder. 

p rosecutor  asked M r .  Johnson i f  he knew of any r ea scn  why he could 
(R. 442-43) 

a f a i r  and i m p a r t i a l  j u r o r  i n  t h i s  case; M r .  Johnson r e p l i e d  t h a t  

no t  (R.444). 

Defense counsel  asked: 

M r .  Johnson,how much of a d i s cus s ion  have you had about t h e  circum- 

stances wi th  your wife? 
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LARRY JOHNSON: Previous t o  yes te rday?  

DEFENSE COUNSEL: Yes, s ir .  

LARRY JOHNSON: Considerable.  

DEFENSE COUNSEL: Because of he r  p a r t i c u l a r  occupat ion? 

LARRY JOHNSON: Y e s ,  s i r ,  and t h a t  I had once wanted t o  be a 
p o l i c e  o f f i c e r  . 
DEFENSE COUNSEL: Okay. Tha t ' s  new, too.  Tha t ' s  something else 
t h a t  h a s n ' t  come out  before .  I apprec i a t e  you mentioning t h a t .  

LARRY JOHNSON: Yes, sir.  

DEFENSE COUNSEL: Is t h a t  why you, as you s a i d ,  read every- 
th ing  you could g e t  your hands on? 

LARRY JOHNSON: Poss ib ly .  Reason I wanted t o  read i t  a l l ,  I 
w a s  w i t h i n  the  v i c i n i t y .  I w a s  w i th in  two blocks away, and 
I wanted t o  know what went on. I w a s  a t  Belmont and Bavlen S t ree t .  

(R. 519) 

M r .  Johnson s t a t e d  t h a t  he  had formed an  opinion a t  t h e  t i m e ,  bu t  t h a t  

he "had not  a s soc i a t ed  i t  wi th  M r .  H i l l . "  (R.521). Rather ,  h i s  opinion w a s  

j u s t  based ''on t h e  i n c i d e n t s  of t h e  man g e t t i n g  shot" (R.521). M r .  Johnson 

repea ted  t h a t  he d id  no t  hold an  opinion about t h e  persons a r r e s t e d ,  

because 'I. . . I f e e l  I don ' t  have a l l  t he  f a c t s .  You g e t  a very  narrow 

p o i n t  of view ou t  of t h e  media" (R.522). Asked by defense counsel  how he 

w a s  going t o  keep h i s  f e e l i n g s  from a f f e c t i n g  h i s  d e l i b e r a t i o n s ,  M r .  Johnson 

answered : 

W e l l ,  b a s i c a l l y ,  l i k e  I s a i d ,  I have not  a s soc i a t ed  t h a t  
opinion wi th  M r .  H i l l .  It w a s  j u s t  a blank f e e l i n g  t h a t  of 
someone t h a t  shoots  someone else  should be punished. 

DEFENSE COUNSEL: Was t h a t  your f e e l i n g  o r  w a s  i t  t h a t  some- 
th ing  else ought t o  happen t o  him? I d o n ' t  want t o  pu t  words 
i n  your mouth. 

LARRY JOHNSON: Y e s ,  s i r .  

DEFENSE COUNSEL: I would apprec i a t e  i t  i f  you would t e l l  m e .  

LARRY JOHNSON: I f e e l  anyone t h a t  shoots  anyone else i n  t h e  
type of i n c i d e n t  as much as I know about i t  now, t h e  dea th  penal ty  
should be imposed upon them. 
t i m e .  

Tha t ' s  b a s i c a l l y  what I f e l t  a t  t h e  

(R. 523) 
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M r .  Johnson s t a t e d  t h a t  even i f  t h e  s ta te  were t o  immediately p r e s e n t  

ev idence  t h a t  a p p e l l a n t  w a s  a r r e s t e d  a t  t h e  scene ,  h e  would f o l l o w  t h e  

i n s t r u c t i o n s  of t h e  c o u r t  as t o  t h e  presumption of innocence and h e  would 

keep a n  open mind (R.523-24). H e  s a i d  h e  would w a i ' t  and make h i s  judgment 

from a l l  t h e  ev idence  (R.525). The examinat ion t h e n  r e t u r n e d  t o  t h e  s u b j e c t  

of t h e  d e a t h  p e n a l t y :  

DEFENSE COUNSEL: How do you f e e l  abou t  t h e  d e a t h  p e n a l t y ?  
Do you s t i l l  f e e l  t h e  s a m e :  

LARRY JOHNSON: Y e s ,  s i r .  T a l k i n g  t o  M r .  Johnson, I f e e l  t h e  
punishment shou ld  f i t  t h e  crime. 

DEFENSE COUNSEL: Did you s t a te  earlier t h a t  under  t h e  f a c t s  t h a t  
you knew, t h a t  you know them now, b u t  you f e e l  t h i s  i s  a n  appro-  
p r i a t e  case? 

PROSECUTOR: Judge,  t h i s  i s  g e t t i n g  t o  bs h i g h l y  r e p e t i t i o u s .  

THE COURT: I w i l l  l e t  him answer t h e  q u e s t i o n .  Go ahead.  

LARRY JOHNSON: Restate i t ,  p l e a s e .  

DEFENSE COUNSEL: Do you f e e l  l i k e  from under  t h e  f a c t s  t h a t  
you know now, do you f e e l  l i k e  t h i s  might b e  a n  a p p r o p r i a t e  
case? 

LARRY JOHNSON: 
f a c t s  t h a n  I have b e f o r e  coming i n t o  t h e  courtroom. 

I d o n ' t  f e e l  I have r e a l l y  been g i v e n  any more 

DEFENSE COUNSEL: You formed a n  o p i n i o n  b e f o r e  though? 

LARRY JOHNSON: Y e s ,  s i r .  

DEFENSE COUNSEL: Have you now d i s c a r d e d  t h a t  o p i n i o n ?  

LARRY JOHNSON: Not n e c e s s a r i l y .  

DEFENSE COUNSEL: Do you f e e l  t h a t  i n  a l l  cases of p remedi ta ted  
murder t h a t  t h e  d e a t h  p e n a l t y  shou ld  b e  a p p l i e d ?  

LARRY JOHNSON: I t ' s  a hard  q u e s t i o n  t o  answer.  

DEFENSE COUNSEL: Yes, s i r ,  s u r e  is.  

LARRY JOHNSON: I a m  n o t  s a y i n g  i n  a l l  cases, dependant upon 
t h e  evidence.  

DEFENSE COUNSEL: A r e  you s t i l l  i n c l i n e d  towards t h e  d e a t h  
Denal tv  i n  t h i s  case i f  i n  f a c t  t h e r e  i s  a c o n v i c t i o n ?  

LARRY JOHNSON: Yes, sir.  
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DEFENSE COUNSEL: That ' s  t h e  presumption t h a t  you came i n t o  
t h i s  cou r t  wi th?  

LARRY JOHNSON: Y e s ,  s ir .  (R.526) 

Defense counsel  renewed h i s  cha l lenge  f o r  cause t o  Larry Johnson (R.539, 

542-43), on t h e  ground, i n t e r  a l i a ,  t h a t  he had formed an opinion as t o  pena l ty  

(R.542) and w a s  "proceeding i n t o  t h i s  case on t h e  s a m e  b a s i s  he came i n  wi th  

preconceived not ions"  (R.543). The t r i a l  cou r t  denied t h e  cha l lenge  (R.543), 

and t h e  defense w a s  forced  t o  expend a peremptory cha l lenge  on M r .  Johnson 

(R.544). The defense subsequent ly exhausted i t s  peremptory cha l lenges  (R.650), 

unsuccessfu l ly  requested a d d i t i o n a l  peremptory cha l lenges  (R.650-51), unsuc- 

c e s s f u l l y  renewed i t s  motion f o r  change of venue (R.650), and unsuccessfu l ly  

chal lenged f o r  cause a l l  remaining members of t h e  panel  based on t h e i r  expo- 

s u r e  t o  p r e j u d i c i a l  media coverage of t h e  case (R.651). 

Appellant wishes t o  make i t  clear t h a t  he  i s  not  contending t h a t  t h e  

t r i a l  cou r t  abused h i s  d i s c r e t i o n  i n  concluding t h a t  M r .  Johnson could be 

f a i r  and i m p a r t i a l  as t o  g u i l t  o r  innocence. A s  t o  pena l ty ,  however, i t  i s  

equal ly  clear t h a t  M r .  Johnson could - not  be f a i r  and impar t i a l .  

h i s  e x t r a j u d i c i a l  knowledge and impressions - t h e  media r e p o r t s  of t h e  case 

(which he acknowledged having read ex tens ive ly ) ;  h i s  conversa t ions  wi th  h i s  

wi fe  (who had been a bank t e l l e r  f o r  seven yea r s )  and a co-worker (whose 

husband w a s  a p o l i c e  o f f i c e r  and who w a s  very  upse t  over  t h e  i n c i d e n t ) ;  h i s  

proximity t o  t h e  scene of t h e  crime; h i s  gu t  f e e l i n g  t h a t  someone who shoots  

someone else ' ' in  t h e  type of i n c i d e n t  as much as I know about i t  now" should 

r ece ive  t h e  dea th  penal ty  - M r .  Johnson formed an  opinion t h a t  dea th  w a s  t h e  

app ropr i a t e  punishment i n  t h i s  case  should appe l l an t  be convicted.  M r .  

Johnson admitted t h a t  he had not  n e c e s s a r i l y  d iscarded  h i s  prev ious ly  

formed opinion,  and w a s  s t i l l  i n c l i n e d  toward t h e  dea th  penal ty  i n  t h i s  

case i n  t h e  event  of a convic t ion .  That ,  as M r .  Johnson f r e e l y  acknowledged, 

w a s  " the  presumption t h a t  [he]  came i n t o  t h i s  cou r t  with" (R.526). Without 

Based on 
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ques t ion ,  M r .  Johnson's ex tens ive  p r e - t r i a l  exposure t o  t he  f a c t s  and circum- 

s tances  of t h i s  p a r t i c u l a r  crime caused him t o  be  b iased  a g a i n s t  appe l l an t  

i n  t he  penal ty  a spec t  of t h e  case. See  Thomas v. S ta te ,  supra.  

I n  Singer v.  S ta te ,  supra ,  a t  19 ,  t h i s  Court d i scussed  t h e  defendant ' s  

cha l lenge  f o r  cause t o  j u r o r  S t r ingfe l low.  M r .  S t r i ng fe l low 

. . . t o l d  t h e  cou r t  t h a t  he had " to  a c e r t a i n  degree" formed 
o r  expressed an  opinion as t o  t he  g u i l t  o r  innocence of t h e  
defendant ,  which opinion w a s  based upon "newspaper a r t ic les  
and hearsay." H e  s t a t e d  t h a t  if chosen as a j u r o r  he would 
render  a f a i r  and i m p a r t i a l  v e r d i c t  on t h e  evidence i n  t h e  
case  and t h e  l a w  as explained by t h e  cou r t .  

However, subsequently on ques t ion ing  by t h e  a t t o r n e y  f o r  t h e  
defendant ,  M r .  S t r i ng fe l low answered as fol lows:  

Q.  Do you th ink  you can completely f r e e  your mind? 
A .  Yes, s i r ,  I th ink  so.  

Q. And base your v e r d i c t  s o l e l y  upon t h e  evidence 
o r  l a c k  of evidence i n  t h i s  case? A .  Yes sir .  I 
would endeavor t o  very  much. I th ink  I could. 

Q. You th ink  so ,  bu t  * * * A .  But, I do have t h i s  
p re jud ice  ahead which I have t o  admit t o  you, so  I 
w i l l  have t h a t  t o  overcome. 

Q.  Would t h a t  p re jud ice ,  i f  you are a juryman, 
have anything t o  do wi th  i t  i f  t h e  case  a r r i v e d  a t  
t h e  s t a te  where mercy o r  l a c k  of mercy w e r e  con- 
s ide red  by t h e  j u r y ?  A. Yes, i t  might. 

M r .  Knight: Challenge f o r  cause,  your Honor. 
A .  I might say  the  na tu re  of t h e  case  would have 
a bear ing  upon t h a t .  

The cha l lenge  f o r  cause w a s  denied and defendant used one of 
h i s  peremptory cha l lenges  t o  excuse M r .  S t r ingfe l low.  

Singer v.  S ta te ,  supra ,  a t  19.  

This  Court concluded t h a t  M r .  S t r i ng fe l low should have been excused f o r  

cause "because of a reasonable doubt as t o  h i s  i m p a r t i a l i t y  and as t o  h i s  

a b i l i t y  t o  render  a v e r d i c t  based s o l e l y  on evidence given a t  t h e  t r i a l  

f r e e  of t h e  in f luence  of h i s  preconceived opinion and p re jud ice  a g a i n s t  t h e  

defendant" , bu t  dec l ined  t o  r eve r se  on t h i s  ground because defense counsel  

f a i l e d  t o  spec i fy  t h e  grounds f o r  t h e  cha l lenge  f o r  cause,  and because 

S inge r ' s  convic t ion  w a s  being reversed on appeal  f o r  o t h e r  reasons.  Singer  
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v. S t a t e ,  s u p r a ,  a t  19.  

I n  t h e  p r e s e n t  case, j u r o r  L a r r y  Johnson ' s  b i a s  i n  f a v o r  of a d e a t h  

recommendation - a n  o p i n i o n  which w a s  formed as a r e s u l t  of h i s  p r e - t r i a l  

exposure  t o  t h e  f a c t s  and c i rcumstances  of t h e  case, and which h e  admit-  

t e d l y  had n o t  d i s c a r d e d  - w a s  f a r  deeper  and more f u l l y  a r t i c u l a t e d  t h a n  

j u r o r  S t r i n g f e l l o w ' s  b i a s  i n  S i n g e r .  Here, u n l i k e  S i n g e r ,  t h e  grounds of 

t h e  c h a l l e n g e  f o r  c a u s e  w e r e  s p e c i f i e d  (R.542-43). 

The i n i t i a l  d e t e r m i n a t i o n  of a j u r o r ' s  competence f o r  c a u s e  l i e s  w i t h i n  

t h e  d i s c r e t i o n  of t h e  t r i a l  c o u r t .  S i n g e r  v .  State,  s u p r a ;  Leon v. S t a t e ,  

s u p r a ;  P l a i r  v .  S t a t e ,  s u p r a .  T h i s  d i s c r e t i o n ,  however, i s  n o t  u n l i m i t e d ,  

b u t  i s  " s u b j e c t  t o  t h e  e s s e n t i a l  demands of f a i r n e s s . "  Leon v. S ta te ,  

396 So.2d 203, 205 ( F l a .  3d DCA 1981) ;  Uni ted  States v. Nell ,  526 F.2d 1223, 

1229 ( 5 t h  C i r .  1976) .  A t  s t a k e  i s  t h e  p a r t y ' s  S i x t h  Amendment r i g h t  t o  a n  

i m p a r t i a l  j u r y .  Leon v. S ta te ,  s u p r a ,  a t  205; Uni ted S t a t e s  v. N e l l ,  s u p r a ,  

a t  1229. Where t h e r e  i s  any r e a s o n a b l e  doubt  as t o  a j u r o r ' s  p o s s e s s i n g  

t h e  r e q u i s i t e  s t a te  of mind as t o  r e n d e r  a n  i m p a r t i a l  v e r d i c t  ( a s  t o  g u i l t  

o r  p e n a l t y  o r  b o t h ) ,  t h e  de fendan t  must b e  g i v e n  t h e  b e n e f i t  of t h e  doubt ,  

and t h e  j u r o r  shou ld  b e  excused f o r  cause .  See S i n g e r  v. S t a t e ,  s u p r a ;  

Blackwel l  v. S t a t e ,  1 0 1  F l a .  997, 132 So. 468 (1931);  Leon v. S t a t e ,  s u p r a ;  

P l a i r  v. State,  s u p r a .  

I n  S i n g e r  v. S ta te ,  s u p r a ,  a t  24-25, t h i s  Court  ( i n  d i s c u s s i n g  a c h a l l e n g e  

f o r  c a u s e  t o  p r o s p e c t i v e  j u r o r  Shaw) s a i d :  

We t h i n k  t h e  t r u e  tes t  t o  b e  a p p l i e d  shou ld  b e  n o t  whether  t h e  
j u r o r  w i l l  y i e l d  h i s  o p i n i o n ,  b i a s  o r  p r e j u d i c e  t o  t h e  ev idence ,  
b u t  shou ld  b e  t h a t  whether h e  i s  f ree  of such  o p i n i o n ,  p r e j u d i c e  
o r  b i a s  o r ,  whether  h e  i s  i n f e c t e d  by o p i n i o n ,  b i a s  o r  p r e j u d i c e ,  
h e  w i l l ,  n e v e r t h e l e s s ,  b e  a b l e  t o  p u t  such comple te ly  o u t  of 
h i s  mind and b a s e  h i s  v e r d i c t  o n l y  upon ev idence  g i v e n  a t  t h e  
t r i a l .  [ C i t a t i o n s  o m i t t e d ] .  

We r e a l i z e  t h a t ,  t o  s a y  t h e  leas t ,  i t  i s  d i f f i c u l t ,  i f  n o t  
i m p o s s i b l e ,  f o r  any i n d i v i d u a l  t o  comple te ly  p u t  o u t  of mind 
knowledge, o p i n i o n s  o r  impress ions  p r e v i o u s l y  r e g i s t e r e d .  Such 
cannot  b e  e r a s e d  from t h e  mind as c h a l k  i s  e r a s e d  from a black-  
board.  More t h e  r e a s o n  t h e n  t h a t  i n  t h e  s t r u g g l e  toward a t t a i n -  
ment of t h e  p e r f e c t  a i m  of t r i a l  by a n  i m p a r t i a l  j u r y  composed of 
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j u r o r s  ''whose minds are wholly f r e e  from b i a s  o r  p re jud ice ,  
e i t h e r  f o r  o r  a g a i n s t  t h e  accused," t h e  p r e - t r i a l  d i sseminat ion  
of t h e  knowledge which des t roys  t h e  i m p a r t i a l i t y  of t h e  pub l i c  
from which t h e  j u r y  must be drawn should be r e s t r i c t e d  as d i s-  
cussed earlier i n  t h i s  opinion.  The r e s u l t  of f a i l u r e  t o  do SO 

i s  c l e a r l y  demonstrated i n  t h i s  case ,  y e t  t h e  p r e s s  i n  t h i s  
case d id  no more than t h a t  commonly done. 

It i s  d i f f u c u l t  f o r  anyperson  t o  admit t h a t  he i s  incapable  
of being a b l e  t o  judge f a i r l y  and i m p a r t i a l l y .  W e  t h ink  M r .  Shaw 
on v o i r  d i r e  examination d id  as much as he could t o  hones t ly  
express  t h a t  he w a s  of such a s t a t e  of mind, consciously o r  sub- 
consciously,  t h a t  he w a s  no t  s u r e  he  could render  a v e r d i c t  
without  being inf luenced by t h e  opinion he had formed from what 
he had read and heard about t h e  case and because of knowing 
decedent ' s  family.  

Nor do w e  f e e l  t h a t  h i s  subsequent s ta tements ,  i n  response t o  
ques t ions  from t h e  t r ia l  judge,  t h a t  he  w a s  competent t o  serve 
as a j u r o r  w e r e  s u f f i c i e n t  t o  overcome t h e  e f f e c t  of what he 
had previous ly  s a i d  as t o  h i s  s tate of mind. 

There i s  such a reasonable doubt as t o  t h e  i m p a r t i a l i t y  of M r .  
Shaw and h i s  being a b l e  t o  render  a v e r d i c t  on t h e  evidence 
and l a w  given a t  t h e  t r i a l  f r e e  of t h e  in f luence  of h i s  opinions 
and p re jud ices  t h a t  w e  f e e l  he  should have been excused from 
t h e  j u r y  when chal lenged f o r  cause by t h e  defense.  
t h e  f a c t  t h a t  t h e  defendant used a l l  of h i s  peremptory cha l lenges ,  
d e n i a l  of t h e  cha l lenge  f o r  cause d i r e c t e d  t o  M r .  Shaw w a s  
r e v e r s i b l e  e r r o r .  

I n  view of 

In  t h e  i n s t a n t  case ,  M r .  Johnson express ly  s t a t e d  t h a t  he had formed an  

opinion t h a t  dea th  w a s  t h e  app ropr i a t e  pena l ty  i n  t h i s  case i n  t h e  event  of 

a convic t ion ,  and t h a t  he  had n o t  n e c e s s a r i l y  d iscarded  t h i s  opinion.  From 

what he had read o r  heard about t h e  case, and from h i s  conversa t ions  wi th  

h i s  wi fe  and a co-worker, dea th  w a s  t h e  presumption he admit tedly brought 

t o  cou r t  wi th  him. [Bear i n  mind a l s o  t h a t  M r .  Johnson acknowledged having 

read everything he could about t h e  case, and t h a t  among t h e  many inflamma- 

t o r y  and p r e j u d i c i a l  a r t ic les  i n  t h e  Pensacola p r e s s  w a s  an e d i t o r i a l  which 

loudly  and s p e c i f i c a l l y  c a l l e d  f o r  t h e  dea th  penal ty  f o r  t h e  k i l l e r s  of 

Of f i ce r  Taylor] .  The f a c t  t h a t  M r .  Johnson d id  no t  a t  t h a t  p o i n t  a s s o c i a t e  

h i s  opinion wi th  appe l l an t  i s  of l i t t l e  consequence, e s p e c i a l l y  s i n c e  t h e  

defense d id  no t  d i s p u t e  t h a t  appe l l an t  w a s  t h e  i n d i v i d u a l  who shot  Officer 

Taylor .  The only contes ted  i s s u e s  i n  t h e  t r i a l  w e r e  whether t h e  k i l l i n g  
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w a s  p r e m e d i t a t e d  murder o r  f e l o n y  murder,  and whether  t h e  p r o p e r  p e n a l t y  

w a s  d e a t h  o r  l i f e  imprisonment.  M r .  Johnson ' s  admi t t ed  b i a s  as t o  t h e  l a t t e r  

i s s u e  p rec luded  him from s i t t i n g  as a n  i m p a r t i a l  j u r o r  i n  t h i s  case, and t h e  

t r i a l  c o u r t ' s  r e f u s a l  t o  g r a n t  a c h a l l e n g e  f o r  c a u s e  w a s  a n  abuse  of d i s c r e -  

t i o n  which impaired a p p e l l a n t ' s  r i g h t  t o  a n  i m p a r t i a l  j u r y  guaran teed  by 

t h e  F l o r i d a  and Uni ted S t a t e s  C o n s t i t u t i o n s .  See Thomas v. S t a t e ,  s u p r a .  

It i s  r e v e r s i b l e  e r r o r  f o r  a c o u r t  t o  f o r c e  a p a r t y  t o  exhaus t  h i s  peremp- 

t o r y  c h a l l e n g e s  on persons  who shou ld  b e  excused f o r  cause ,  s i n c e  i t  h a s  

t h e  e f f e c t  of a b r i d g i n g  t h e  r i g h t  t o  exercise peremptory c h a l l e n g e s .  Leon 

v. S t a t e ,  s u p r a ,  a t  205; Peek v. Sta te ,  413 So.2d 1225, 1226 ( F l a .  3d DCA 

1982) ;  Highlands  Ins. Co. v. Lucc i ,  423 So.2d 947, 948 ( F l a .  3d DCA 1982) ;  

10 
W i l l i a m s  v. Sta te ,  440 So.2d 404, 405-406 ( F l a .  1st DCA 1983) .  It h a s  been 

recognized  t h a t  any e r r o r  which i m p a i r s  t h e  exercise of peremptory c h a l l e n g e s  

i s  r e v e r s i b l e  e r r o r ,  and no showing of p r e j u d i c e  i s  r e q u i r e d .  See Swain 

v. Alabama, 380 U.S. 202, 219 (1965);  Uni ted S t a t e s  v. Mobley, 656 F.2d 

1- 0 
A r e p r e s e n t a t i v e  sample of a p p e l l a t e  d e c i s i o n s  from o t h e r  j u r i s d i c -  

t i o n s  which r e c o g n i z e  t h a t  t h e  e r roneous  d e n i a l  of a c h a l l e n g e  f o r  cause  
r e q u i r e s  reversal where t h e  de fendan t  exhaus ted  h i s  pe remptor ies  b e f o r e  
t h e  j u r y  w a s  sworn (wi thou t  any claim t h a t  a s i t t i n g  j u r o r  shou ld  have been 
d i s q u a l i f i e d )  are Mar t in  v. Commonwealth, 271 S.E.2d 123 ,  129 (Va. 1980) ;  
S t a t e  v. Sugar ,  408 So.2d 1329, 1331 (La. 1982) ;  State v. Wilcox, 386 So.2d 
257, 258-59 (W.Va. 1982) ;  Commonwealth v. J o n e s ,  383 A.2d 874, 876 (Pa. 
1978);  S t a t e  v. Ternes ,  259 N.W.2d 296, 197 (N.D. 1977) .  See a l s o ,  
Jones  v. Cloud, 168 S.E.2d 598, 605-06 (Ga. 1969) (" P a r t i e s  shou ld  n o t  b e  
r e q u i r e d  t o  u s e  t h e i r  s t r i k e s  i n  an  e f f o r t  t o  remove d i s q u a l i f i e d  j u r o r s  
[ c i t a t i o n s  o m i t t e d ] .  L e t  t h e r e  b e  no thumb on t h e  scale when t h e  j u r y  
weighs t h e  evidence" ):  Wasko v. F r a n k e l ,  569 P.2d 230, 232 (Ariz .  1977) ;  
Sta te  v. Munson, 631  P.2d 1099, 1100 (Ariz .  App. 1981) ;  Crawford v. Manning, 
542 P.2d 1091, 1093 (Utah 1 9 7 5 ) ( p a r t y  is  e n t i t l e d  t o  exercise h i s  peremp- 
t o r y  c h a l l e n g e s  on i m p a r t i a l  p r o s p e c t i v e  j u r o r s ,  and h e  shou ld  n o t  b e  
compelled t o  w a s t e  one i n  o r d e r  t o  accomplish  t h a t  which t h e  t r i a l  judge  
shou ld  have done) .  Conversely ,  t h e  g e n e r a l  r u l e  a p p e a r s  t o  b e  t h a t  a 
p a r t y  waives any r i g h t  t o  r e l i e f  f o r  t h e  e r roneous  d e n i a l  of a c h a l l e n g e  
f o r  cause  i f  h e  f a i l s  t o  exhaus t  h i s  peremptory c h a l l e n g e s .  See e .g .  
Lusk v. State,  446 So.2d 1038, 1041  ( F l a .  1984) ;  S t a t e  v .  Hardee,  308 
S.E.2d 521, 524 (S.C. 1983) ;  S t a t e  v. P e l l e t i e r ,  434 A.2d 52,  55 (Maine 
1981) ;  Monserra te  v. S ta te ,  352 N.E.2d 721, 723 ( Ind.  1976) ;  S t a t e  V.  

Patriarca,  308 A.2d 300, 309-10 ( R . I .  1973) ;  State v. Eaton,  249 N.E.2d 
897, 900 (Ohio 1969) .  
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998,989-90(5th Cir. 1981); United States v. Brooklier, 685 F.2d 1208,123 (9th 

Cir. 1982); Carr v. Watts, 597 F.2d 830 (2d Cir. 1979); United States v. Turner, 

558 F.2d 535 (9th Cir. 1977); Worthen v. State, 399 A.2d 272, 278 n.3 (Md.App. 

1979). The involuntary exhaustion of peremptory challenges is in and of itself 

prejudicial, and more specific prejudice than that would be impossible to show, 

due to the subjective nature of the kinds of juror bias which peremptory chal- 

lenges are uniquely suited to eliminate. See Francis v. State, 413 So.2d 1175, 

1178-79 (Fla. 1982). 

Since, as in Singer v. State, supra, and Leon v. State, supra, appellant 

exhausted his peremptory challenges, the trial court's erroneous refusal to 

excuse Mr. Larry Johnson for cause requires reversal of appellant's convic- 

tion and death sentence. 

Ickes 

The trial court also abused his discretion in denying appellant's challenge 

for cause to prospective juror Ickes. Ickes ultimately served on the jury 

which convicted appellant and recommended imposition of the death penalty. 

Mr. Ickes got his information about this case from the radio and remembered 

"a little bit" of the specific facts which were reported (R.297). 

an opinion about appellant's guilt or innocence based on what he heard, read, 

or knew (R.297). 

"Yeah, I would try to be fair, as much as I can" (R.297-98). He said that his 

opinion would not enter into his decision if he were chosen as a juror (R.298). 

He formed 

Asked if he would be able to set that opinion aside, he replied 

Defense counsel asked prospective juror Jordan, "knowing that you have an 

opinion about the case, do you think that you can look here at him today, 

right at this time, and presume him innocent even though you know you have an 

opinion about the case?" (R.304). Mrs. Jordan answered that she could 

not presume appellant innocent (R.304). Defense counsel asked if anyone else 

felt the same way (R.304). Prospective jurors Laughlin and Ickes volunteered 

that they felt that way too (R.304, see R.1739). 

Later, defense counsel asked the jurors ' I .  . . [Is] there anybody here 
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who f e e l s  l i k e  you, because of t h e  passage of t i m e ,  if you go back i n  t h a t  j u r y  

room, because maybe t h e r e  are e leven  people saying something t h a t ' s  no t  t h e  

same as what you are saying,  t h a t  you would have t o  ag ree  wi th  them j u s t  be- 

cause of t h e  number o r  t h e  l eng th  of t i m e  involved?" (R.311). M r .  Ickes s t a t e d  

t h a t  he  would f e e l  t h a t  way and be tempted t o  go a long ,  bu t  he would probably 

do what w a s  r i g h t  (R.311). 

The prosecutor  sought t o  r e h a b i l i t a t e  M r .  Ickes:  

And, M r .  I ckes ,  t h e r e  w a s  some i n d i c a t i o n  about whether you could 
presume the  defendant innocent .  Could you fo l low t h e  Cour t ' s  in-  
s t r u c t i o n s  and presume the  defendant innocent  u n t i l  he i s  proven 
g u i l t y  t o  t h e  exc lus ion  of and beyond every reasonable  doubt? 

MR. ICKES: Yeah, when he w a s  t a l k i n g  about -- I w a s  th inking  about 
what he s a i d ,  what I w a s  t r y i n g  t o  say  i s  he w a s  saying t h a t  i f  
everybody w a s  saying one v e r d i c t  and i f  I w a s  saying another ,  you 
know, l i k e  I s a i d ,  I might be tempted t o  go wi th  them, but  do 
what w a s  r i g h t  because of what w a s  i n  t h e  cou r t  he re ,  see. 

(R.327-28) 

I n  t h e  f a c e  of M r .  I ckes '  apparent  confusion,  i n s t e a d  of fol lowing up h i s  

i nqu i ry  i n t o  Ickes  a b i l i t y  o r  w i l l i ngness  t o  presume a p p e l l a n t  innocent ,  t h e  

prosecutor  began ques t ion ing  him about t h e  duty t o  t r y  t o  reach a unanimous 

v e r d i c t  (R.328). It i s  ev iden t ,  however, t h a t  a t  t h e  t i m e  M r .  I ckes  responded 

t o  defense counse l ' s  ques t ion  ( t o  t h e  j u r o r s  as a group) t h a t  he f e l t  l i k e  M r s .  

Jordan and could not  presume appe l l an t  innocent ,  he could not  have mistakenly 

thought he w a s  responding t o  a d i f f e r e n t  ques t ion  about e leven j u r o r s  saying 

one v e r d i c t  and would he go along wi th  them o r  s tand  up f o r  h i s  own views, be- 

cause t h a t  ques t ion  w a s  no t  asked u n t i l  later .  Consequently, t h e  p rosecu to r ' s  

a t tempt  t o  r e h a b i l i t a t e  M r .  I ckes  appears  t o  have only confused him, and t h e r e  

remained a t  least a reasonable doubt as t o  Ickes '  a b i l i t y  t o  presume appe l l an t  

innocent .  

The defense chal lenged M r .  I ckes  f o r  cause, and t h e  cha l lenge  w a s  denied 

(R.333-35). 

I n  response t o  t h e  p rosecu to r ' s  ques t ions  concerning h i s  a t t i t u d e  toward 

t h e  dea th  penal ty ,  Mr. Ickes  answered t h a t  he be l ieved  i n  i t  under some c i r -  

cumstances, and t h a t  he would fo l low the  c o u r t ' s  i n s t r u c t i o n s  on aggravat ing 
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and mitigating circumstances (R.398-400). 

Defense counsel asked Mr. Ickes about the opinion he had formed: 

You said yesterday, also, that you had formed an opinion in 
this case, is that right? 

MR. ICKES: Yeah, a little bit. 

DEFENSE COUNSEL: A little bit. 

MR. ICKES: You know, it's kind of like I feel myself going 
one wav sometimes. 

DEFENSE COUNSEL: Your feeling continued today? 

MR. ICKES: No. I keep thinking to myself, like if I was on 
a jury, I would have to put those thoughts out of my mind and 
go by what the evidence presented and all that. 

DEFENSE COUNSEL: Is that going to be hard for you to do that? 

MR. ICKES: I don't think it would be that hard. 

DEFENSE COUNSEL: Those thoughts keep coming up? 

MR. ICKES: Not really. You know, I always try to be as fair 
as I can. So,  I am kind of used to it, but this is a more 
serious matter than what I usually go through. 

DEFENSE COUNSEL: That's for sure. . . . 
(R. 498) 

Mr. Ickes stated that he had not formed an opinion as to penalty (R.499-500). 

The defense again challenged Mr. Ickes for cause, on the ground, inter alia, 

that Ithe said all along he has formed an opinion about the case, and he has been 

wishy-washy about it all along"(R.540). The trial court denied the challenge(R.540). 

Juror Ickes admitted having formed an opinion as to appellant's guilt 

or innocence on the basis of his extrajudicial knowledge and exposure to 

pre-trial publicity. He was indeed, as defense counsel characterized it, 

wishy-washy" about whether he could completely set his opinion aside - he I t  

kept using qualifiers like "I would try to be fair, as much as I can'', 

. . . it's kind of like I feel myself going one way sometimes'', "I would I t  

have to put those thoughts out of my mind" - but he never clearly stated 

that he could do it. See Singer v. State, supra. Very likely he was not 
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sure in his own mind whether he could do it. A s  was recognized in Singer: 

It is difficult for any person to admit that he is incapable 
of being able to judge fairly and impartially. We think Mr. 
Shaw on voir dire examination did as much as he could to honestly 
express that he was of such a state of mind, consciously or 
subconsciously, that he was not sure he could render a verdict 
without being influenced by the opinion he had formed from what 
he had read and heard about the case and because of knowing 
decedent's family. 

Finally, 14r. Ickes stated that he would not be able to presume appellant 

innocent, and the prosecutor's attempt to rehabilitate him on this point 

was ambiguous at best. See Martin v. Commonwealth, 271 S.E.2d 123 (Va. 

1980). This Court observed in Singer v. State, supra, at 24 and Powell v. 

State, 131 Fla. 254, 175 So. 213, 216 (1937): 

. . . The accused, guilty or innocent, is entitled to the pre- 
sumption of innocence in the mind of every juror until every 
element of the offense charged against him has been proved by 
competent evidence adduced upon the trial beyond a reasonable 
doubt. This is not accomplished when a juror is taken upon a 
trial whose mind is in such condition that the accused must 
produce evidence of his innocence to avoid a conviction at the 
hands of that juror. . . . 

There was, at the very least, a reasonable doubt as to whether Mr. Ickes 

possessed the requisite state of mind to render an impartial verdict, or  

whether the opinions previously formed and the impressions previously 

registered would preclude him from doing so. Under these circumstances, 

appellant should have been given the benefit of the doubt, Mr. Ickes should 

have been excused for cause, and the trial court's denial of the challenge 

was reversible error. See Singer v. State, supra; Plair v. State, supra. 

On this issue as well, the state can be expected to rely improvidently 

on Patton v. Yount, __ U.S. (1984)(35 Cr.L. 3152). It should first - 

be emphasized that the analysis employed in Patton v. Yount turns on whether 

the state court's findings of fact as to a juror's qualification to serve 

are entitled to a (rebuttable) presumption of correctness under 28 U.S.C. 

§2254(d) in a federal habeas corpus proceeding; the Court determined that 
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this presumption is indeed applicable. The instant case is on direct appeal 

from a state trial court to the state Supreme Court, and Patton v. Yount 

does not change the applicable substantive law. To the extent that Patton v. 

Yount recognizes that the trial court's ruling is entitled to "special deference" 

even on direct appeal, this does not mean the trial court's discretion cannot 

be abused, nor does it immunize his ruling from appellate review. In cases such 

as Singer v. State, supra; Leon v. State, supra, and Plair v. State, supra, 

(the latter decided six weeks after Patton v. Yount), Florida appellate courts 

have consistently recognized that the discretion accorded the trial court in 

determining a juror's competence for cause is not unlimited, and that an abuse 

of this discretion may require reversal. Moreover, Patton v. Yount turns 

largely on the U.S. Supreme Court's decision that, for purposes of federal 

habeas corpus review, the partiality of an individual juror is not a mixed 

question of law and fact but rather a question of "historical fact" [Patton 

v. Yount, supra, 35 Cr.L. at 31551. Under Florida law, in contrast, "[tlhis 

Court has adopted the rule which makes the competency of a challenged juror 

one of mixed law and fact to be determined by the trial judge in his discre- 

tion." Singer v. State, supra, at 22. 

In other words, appellant does not dispute that the trial court's ruling 

on challenge for cause is largely discretionary or that it is entitled (as is 

the case with other rulings in which credibility or "demeanor" of witnesses is 

a factor) to a presumption of correctness on appeal. See e.g. Crum v. State, 

172 So.2d 24 (Fla. 1965)(trial court's ruling on sufficiency of evidence is 

entitled to a presumption of correctness); McNamara v. State, 356 So.2d 410 (Fla. 

1978)(trial court's ruling on motion to suppress is entitled to a presumption of 

correctness); Stone v. State, 378 So.2d 765, 769-70 (Fla. 1979)(trial court's 

ruling on voluntariness of confession is entitled to a presumption of correctness) 

and hundreds of other decisions. Yet it is equally true that discretion can be 

abused and presumptions can be rebutted. See e.g. Jaramillo v. State, 417 S0.2d 
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257 (Fla. 1982)(reversing on sufficiency of the evidence); Rose11 v. State, 

433 So.2d 1260 (Fla. 1st DCA 1983)(reversing on the basis of trial court's 

erroneous denial of motion to suppress); Brewer v. State, 386 So.2d 232 

(Fla. 1980)(reversing on the basis of trial court's erroneous ruling that 

confession was voluntary and admissible), and hundreds of other decisions. 

Appellant has the burden of showing manifest error in the denial of a 

challenge for cause, but that burden can be overcome. Plair v. State, supra. 

In the present case, particularly in view of the volume and intensity of 

the prejudicial publicity to which all prospective jurors were exposed, 

appellant submits that the presumption of correctness which attaches to the 

trial court's rulings concerning jurors Larry Johnson and Ickes (and parti- 

cularly the former) has clearly been rebutted. 

ISSUE V 

0 

0 

* 

THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING 
APPELLANT'S REQUEST FOR ADDITIONAL PEREMPTORY 
CHALLENGES. 

F1a.R.Cr.P. 3.350 provides that each party i s  permitted ten peremptory 

challenges for an offense punishable by death or life imprisonment, or six 

peremptory challenges for any other felony offense. Subsection (e) of 

the rule provides: 

If an indictment or information contains two or more counts 
or if two or more indictments or informations are consolidated 
for trial, the defendant shall be allowed the number of peremp- 
tory challenges which would be permissible in a single case, 
but in the interest of justice the judge may use his judicial 
discretion in extenuating circumstances to grant additional chal- 
lenges to the accumulate maximum based on the number of charges 
or cases included when it appears that there is a possibility 
that defendant may be prejudiced. The State shall be allowed 
as many challenges as are allowed the defendant. 

See Johnson v. State, 222 So.2d 191 (Fla. 1969). 

The trial court's ruling on a request for additional peremptory challenges 

is a discretionary one, but as is the case with other such rulings, the 

trial court's discretion can be abused. See Thomas v. State, 403 So.2d 
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371 (F la .  1981).  Appel lant  submits t h a t  under t h e  cumulative circum- 

s t a n c e s  p re sen t  i n  t h i s  case - t h e  s e n s a t i o n a l  n a t u r e  of t h e  crime, t h e  

inflammatory p u b l i c i t y  and t h e  exposure of every member of t h e  v e n i r e  t o  

s a i d  p u b l i c i t y ,  t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  g r a n t  a change of venue, o r  

i n d i v i d u a l  and seques te red  v o i r  d i r e ,  o r  cha l lenges  f o r  cause t o  numerous 

p rospec t ive  j u r o r s  who acknowledged having formed an opin ion  (and some of 

whom exh ib i t ed  more than a " hin t"  of p re jud i ce ,  see S t r a i g h t  v .  S t a t e ,  s u p r a , )  - 

and i n  l i g h t  of t h e  t r i a l  c o u r t ' s  a f f i r m a t i v e  c o n s t i t u t i o n a l  o b l i g a t i o n  t o  

minimize t h e  e f f e c t s  of p r e j u d i c a l  p r e - t r i a l  p u b l i c i t y  [ s e e  Gannett  Co. v. 

DePasquale, s u p r a ] ,  i t  w a s  an abuse of d i s c r e t i o n  f o r  t h e  t r i a l  cou r t  t o  

r e f u s e  t o  g r a n t  a d d i t i o n a l  peremptory cha l lenges  a f t e r  a p p e l l a n t  exhausted 

h i s  o r i g i n a l  a l l o tmen t  of t en .  

Appel lant  w a s  charged i n  a s i x  count ind ic tment  w i th  f i r s t  degree murder, 

a t tempted f i r s t  degree murder, t h r e e  counts  of armed robbery, and posses-  

s i o n  of a f i r ea rm during t h e  commission of a fe lony  (R.1440-41). The 

f i r s t  f i v e  of t h e s e  o f f enses  are punishable  by dea th  o r  l i f e  imprisonment; 

i n  f a c t ,  t h e  t r i a l  c o u r t  u l t i m a t e l y  imposed a dea th  sen tence  and fou r  con- 

s e c u t i v e  l i f e  sen tences  on t h e s e  counts  (R.1671-79). Rule 3.350 thus  per-  

m i t t e d  t h e  t r i a l  cou r t  t o  i n c r e a s e  t h e  a l lo tment  of peremptory cha l lenges  

t o  any number up t o  and inc lud ing  56, if t h e r e  appeared t h a t  t h e r e  w a s  a 

p o s s i b i l i t y  t h a t  a p p e l l a n t  might be pre jud iced  by a s t r ic t  l i m i t a t i o n  of t en .  

I n  p o i n t  of f a c t  t h e r e  w a s  more than a p o s s i b i l i t y  of p r e jud i ce ,  t h e r e  

w a s  a c e r t a i n t y .  The crime involved t h e  murder of a young, popular  whi te  

policeman by a b l ack  bank robber  from o u t s i d e  t h e  community. See Manning 

v .  S ta te ,  supra .  The shootout  occurred i n  downtown Pensacola  i n  t h e  middle 

of t h e  a f t e rnoon ,  a b lock  away from a schoolyard f u l l  of ch i ld ren .  The 

immediate f l ood  of p u b l i c i t y  f e a t u r e d  numerous eyewitness  accounts  of va r ious  

a spec t s  of t h e  crime, emotional coverage of O f f i c e r  Tay lo r ' s  f u n e r a l ,  

and outraged e d i t o r i a l s  demanding t h e  dea th  pena l ty ,  followed by t h e  
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repea ted  d i s c lo s  i s s i b l e  in format ion  r i g h t  up t o  t h e  t i m e  of 

t r i a l .  Every m e u w c l  uL LllC . e n i r e  had been exposed t o  t h e  p u b l i c i t y  and 

had knowledge, der ived  from t h e  media, of t h e  f a c t s  and circumstances of 

t h e  crime. 

washy" t o  se t  i n  concre te .  

venue. The t r i a l  cou r t  re fused  t o  a l low t h e  j u r o r s  t o  be quest ioned out- 

s i d e  one ano the r ' s  presence i n  o rde r  t o  r e v e a l  s p e c i f i c a l l y  what they had 

l ea rned  o r  heard from t h e  media. The t r i a l  cou r t  denied numerous chal-  

lenges  f o r  cause by t h e  defense t o  j u r o r s  who had formed opin ions  as t o  

g u i l t  o r  pena l ty  based on t h e  p r e - t r i a l  p u b l i c i t y ,  o r  who were f r i e n d s  o r  

acqua in tances  of O f f i c e r  Tay lo r ' s  family.  A l toge the r?  defense  counse l  

chal lenged 31 j u r o r s  f o r  cause and 22 of t h e  cha l lenges  w e r e  denied.  See  

Appendix, p.3-4. 

e i g h t  of them on j u r o r s  whom he had earl ier  unsuccess fu l ly  chal lenged f o r  

cause.  See Appendix, p.4-5. Four j u r o r s  unsuccess fu l ly  chal lenged f o r  

cause by t h e  defense  - I ckes ,  Dels ignore,  Hilburn,  and King - wound up 

se rv ing  on t h e  j u r y .  See Appendix, p .2 ,4 .  Two o t h e r s  unsuccess fu l ly  

chal lenged f o r  cause - Spr ink le  and Bowman - w e r e  t h e  a l t e r n a t e s .  See  

Appendix, p .2 ,4 .  A f t e r  t h e  t r i a l  cou r t  denied a p p e l l a n t ' s  renewed motion 

f o r  change of venue and h i s  r eques t  f o r  a d d i t i o n a l  peremptories ,  defense  

counsel  chal lenged a l l  remaining members of t h e  pane l  f o r  cause "on t h e  

b a s i s  of a l l  t h e  p u b l i c i t y  they have been exposed t o  i n  t h e  course  of t h i s  

case and t h e  media" (R.651). 

Many of them had formed opin ions ,  which ranged from "wishy- 

The t r i a l  c o u r t  re fused  t o  g r a n t  a change of 

0 

Defense counsel  used a l l  t e n  of h i s  peremptory cha l lenges ,  

0 

Clea r ly ,  under t h e  circumstances of t h i s  ca se ,  t e n  peremptory cha l lenges  

were woeful ly  inadequate  t o  enable  defense  counsel  t o  s ecu re  even a minimally 

accep tab l e  j u r y  from a community s o  pe rvas ive ly  exposed t o  inflammatory 

and p r e j u d i c a l  pre- tr ia l  p u b l i c i t y .  A s  a p p e l l a n t  argued i n  I s s u e  11, t h e  0 
p u b l i c i t y  i n  t h i s  case w a s  comparable t o  t h a t  i n  Manning v .  S t a t e ,  sup ra ,  

i n  which t h i s  Court he ld  t h a t  t h e  d e n i a l  of a change of venue w a s  p r e j u d i c i a l  
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e r r o r  r e q u i r i n g  r e v e r s a l .  I n  Manning, as p o i n t e d  o u t  by J u s t i c e  Alderman 

i n  d i s s e n t ,  t h e  d e f e n s e  a t t o r n e y  d i d  n o t  renew h i s  motion fo r  change of 

venue,  d i d  n o t  exhaus t  h i s  peremptory c h a l l e n g e s ,  and a f f i r m a t i v e l y  

expressed  s a t i s f a c t i o n  w i t h  t h e  j u r y  which w a s  chosen.  N e v e r t h e l e s s ,  t h e  

m a j o r i t y  i n  Manning found t h a t  t h e  community had been so  p e r v a s i v e l y  

exposed t o  t h e  c i rcumstances  of t h e  case t h a t  p r e j u d i c e ,  b i a s ,  and precon-  

c e i v e d  o p i n i o n s  were t h e  n a t u r a l  r e s u l t ;  consequen t ly ,  a change of venue 

shou ld  have been g r a n t e d ,  and t h e  t r i a l  c o u r t ' s  f a i l u r e  t o  do so  w a s  rever- 

s i b l e  e r r o r .  In t h e  i n s t a n t  case, d e f e n s e  counse l  r e p e a t e d l y  renewed 

h i s  mot ion f o r  change of venue,  exhaus ted  h i s  minimum s t a t u t o r y  a l l o t m e n t  

of t e n  peremptory c h a l l e n g e s ,  r e q u e s t e d  a d d i t i o n a l  peremptory c h a l l e n g e s ,  

and (when t h e  r e q u e s t  w a s  r e f u s e d )  expressed  h i s  fundamental  d i s s a t i s f a c t i o n  

w i t h  t h e  j u r y  by c h a l l e n g i n g  a l l  remaining members of t h i s  media- ta in ted  

p a n e l  f o r  cause .  

I n  a number of o p i n i o n s  i n  which t h i s  Court  h e l d  t h a t  t h e  e f f e c t s  of 

p r e - t r i a l  p u b l i c i t y  i n  t h o s e  cases were - n o t  so p r e j u d i c i a l  as t o  r e q u i r e  

a change of venue,  a major  f a c t o r  i n  r e a c h i n g  t h a t  c o n c l u s i o n  w a s  t h e  defen-  

d a n t ' s  f a i l u r e  t o  exhaus t  h i s  peremptory c h a l l e n g e s ,  o r  t h e  t r i a l  c o u r t ' s  

g r a n t i n g  of a d d i t i o n a l  peremptory c h a l l e n g e s .  See e .g .  S t r a i g h t  v. State ,  

s u p r a ,  a t  906 ( twenty p e r c e n t  of p r o s p e c t i v e  j u r o r s  had no p r i o r  knowledge 

of t h e  case; p r o s p e c t i v e  j u r o r s  e x h i b i t i n g  even a h i n t  of p r e j u d i c e  were 

excused;  c o u r t  g r a n t e d  defendan t  a d d i t i o n a l  peremptory c h a l l e n g e s  and 

d e f e n s e  counse l  d i d  n o t  u s e  them a l l ) ;  Hoy v. S ta te ,  353 So.2d 826, 829 

( F l a .  1977)("a  g r e a t  many" of t h e  p r o s p e c t i v e  j u r o r s  had n o t  even h e a r d  

abou t  t h e  case; d e f e n s e  u t i l i z e d  o n l y  25 peremptory c h a l l e n g e s  when p e r m i t t e d  

40 by t h e  c o u r t ) ;  Dobbert  v. S t a t e ,  328 So.2d 433, 440 ( F l a .  1976) ( a  

number of p r o s p e c t i v e  j u r o r s  had n o t  h e a r d  abou t  case i n  media;  d e f e n s e  

w a s  a l lowed 32 peremptory c h a l l e n g e s  and o n l y  e x e r c i s e d  27);  McCaski l l  
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v. S ta te ,  344 So.2d 1276, 1278 ( F l a .  1 9 7 7 ) ( d e f e n s e  f i l e d  mot ion f o r  change 

of venue p r i o r  t o  t r i a l  b u t  n e v e r  asked f o r  i t  t o  b e  heard  o r  r a i s e d  t h e  

i s s u e  d u r i n g  v o i r  d i r e  o r  a t  any t i m e  u n t i l  a p p e a l ;  d e f e n d a n t s  ( t r i e d  

j o i n t l y )  accep ted  j u r y  a f t e r  u s i n g  o n l y  e i g h t  of twenty peremptory c h a l l e n g e s ) .  

I n  t h e  i n s t a n t  case, every  s i n g l e  p r o s p e c t i v e  j u r o r  had been exposed t o  

p r e - t r i a l  p u b l i c i t y  concern ing  t h i s  case, and t h e  n a t u r e  of t h e  p u b l i c i t y  

w a s  i n h e r e n t l y  p r e j u d i c i a l  t o  s a y  t h e  least .  Y e t ,  u n l i k e  t h e  d e f e n d a n t s  

i n  S t r a i g h t ,  x, and Dobbert ,  a p p e l l a n t  w a s  s t r i c t l y  l i m i t e d  t o  t h e  s t a t u -  

t o r y  minimum of t e n  peremptory c h a l l e n g e s ,  n o t w i t h s t a n d i n g  t h e  extreme 

e x t e n u a t i n g  c i rcumstances  c r e a t e d  by t h e  s a t u r a t i o n  of t h e  community w i t h  

h i g h l y  p r e j u d i c i a l  p r e - t r i a l  p u b l i c i t y .  Moreover, t h e  t r ia l s  i n  S t r a i g h t  

and Dobbert  took p l a c e  i n  Duval County and t h e  t r i a l  i n  Hoy o c c u r r e d  i n  

P i n e l l a s  County; t h e s e  are urban areas c o n s i d e r a b l y  more populous and less 

c l o s e l y  k n i t  t h a n  Escambia County. I n  each  o f  t h e s e  cases, a s u b s t a n t i a l  

number of j u r o r s  d i d  n o t  have e x t r a j u d i c i a l  knowledge of t h e  case; d e f e n s e  

c o u n s e l  i n  t h o s e  cases, armed w i t h  a c o n s i d e r a b l e  number of extra peremptory 

c h a l l e n g e s  ( f o u r  t i m e s  t h e  s t a t u t o r y  minimum i n  x; more t h a n  t r i p l e  i n  

Dobber t ) ,  had a t  least  some ammunition w i t h  which t o  minimize t h e  impact 

of t h e  p u b l i c i t y  and p r o t e c t  h i s  c l i e n t ' s  r i g h t  t o  a f a i r  t r i a l  by an  

i m p a r t i a l  j u r y .  Here, i n  c o n t r a s t ,  and i n  s p i t e  of t h e  p l e n t i f u l  extenua-  

t i n g  c i rcumstances ,  a p p e l l a n t  w a s  a l lowed e x a c t l y  t h e  same number of peremp- 

t o r y  c h a l l e n g e s  as would b e  a f f o r d e d  t o  a n  i n d i v i d u a l  charged w i t h  a s i n g l e  

armed robbery ,  accompanied by no p u b l i c i t y  a t  a l l ,  t o  be  t r i e d  by a s i x  

person  j u r y  i n  Dade County, and c a r r y i n g  a maximum p e n a l t y  of l i f e .  

A p p e l l a n t  wishes  t o  make i t  clear t h a t  i t  remains  h i s  emphat ic  p o s i t i o n  

t h a t  t h e  n a t u r e  and impact of t h e  p r e j u d i c i a l  p u b l i c i t y  i n  t h i s  case cou ld  

b e  cured  by n o t h i n g  s h o r t  of a change of venue.  However, even assuming 

arguendo t h a t  o t h e r  p r o t e c t i v e  measures ( i . e .  i n d i v i d u a l  and s e q u e s t e r e d  

v o i r  d i r e ,  l i b e r a l  g r a n t i n g  of c h a l l e n g e s  f o r  cause ,  extra peremptory 

- 77 -' 



cha l l enges ) ,  a lone  o r  i n  combination, might have s u f f i c e d ,  t h e  f a c t  remains 

t h a t  t h e  t r i a l  cour t  c o n s i s t e n t l y  dec l ined  t o  t ake  these  a f f i r m a t i v e  s t e p s  

t o  minimize t h e  e f f e c t s  of t h e  p u b l i c i t y ,  as i t  i s  h i s  c o n s t i t u t i o n a l  

r e s p o n s i b i l i t y  t o  do. Gannett Co. v .  DePasquale, supra.  Under t h e  extreme 

circumstances of t h i s  case ,  t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  g ran t  a d d i t i o n a l  

peremptory cha l lenges  w a s  an abuse of d i s c r e t i o n .  See Thomas v. S t a t e ,  -supra. 

ISSUE V I  

THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTIONS 
FOR MISTRIAL OCCASIONED BY THE PROSECUTOR'S MISCONDUCT 
DURING V O I R  DIRE.  

A t  t he  p r e - t r i a l  hear ing  on a p p e l l a n t ' s  motion f o r  i n d i v i d u a l  and seques- 

t e r e d  v o i r  d i r e ,  defense counsel  s a id :  

P a r t  of t h e  b a s i s  f o r  t h i s  motion i s  t h a t  quas i  c i r c u s  atmos- 
phere surrounding t h i s  case  from t h e  very  beginning, and w e  
f e e l  t h a t  p a r t i c u l a r l y  wi th  regard t o  t h e  i s s u e  of f e e l i n g s  
about g u i l t  o r  innocence o r  n e c e s s i t y  f o r  punishment of f e e l i n g s  
about t h a t  would be i n  a s i t u a t i o n  where v i r t u a l l y  any comment 
would be infec tuous  of whatever pane l  i s  p re sen t .  

(R.1533). 

The t r i a l  cou r t  r e p l i e d :  

W e l l ,  i f  t h e r e  i s  a c i r c u s  atmosphere, i t ' s  not  one t h a t  has  
gone on i n  t he  Courthouse, and not  going t o  go on dur ing  t h e  
course of t h i s  t r i a l ,  and because of t h e  l i m i t e d  space t h e r e  
w i l l  be  few clowns a v a i l a b l e  t o  g e t  i n t o  t h a t  Courtroom on 
prospec t ive  j u r o r s .  And s o  w e  w i l l  conduct t h e  Voir D i r e  i n  
increments of about t h i r t y .  

(R. 1533).  

During t h e  j u r y  s e l e c t i o n  proceeding, t h e  j u r o r s  were examined i n  two 

s e p a r a t e  groups of t h i r t y  [see Appendix, p.11; a f ter  a number of v e n i r e  

persons w e r e  excused, a l l  of t h e  j u r o r s  s t i l l  " i n  t h e  running'' w e r e  com- 

bined i n t o  one l a r g e  group and examined f u r t h e r .  It w a s  during t h e  la t ter  

po r t ion  of t h e  proceeding, while  j u r o r  Harris (who u l t ima te ly  served on 

t h e  j u r y )  w a s  being examined by t h e  a s s i s t a n t  s t a te  a t t o r n e y  i n  t h e  presence 

of a l l  t h e  o the r  prospec t ive  j u r o r s  t h a t  t h e  fol lowing comments were made: 
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MR. JOHNSON [p rosecu to r ] :  I th ink  during your v o i r  d i r e  you 
ind ica t ed  t h a t  i t ' s  lawful  t o  k i l l  t h e  enemy during t h e  w a r .  
Have you ever  thought about whether t h e  p o l i c e  are engaged 
i n  a w a r  wi th  t h e  c r imina ls?  

IvlR. HARRIS: Sure he i s ,  s u r e ,  i t ' s  a w a r .  

MR. JOHNSON: D o  you cons ider  t h e  c r imina l  t h e  enemy t o  t h e  
policeman? 

MR. HARRIS: W e l l ,  he can be. 

(R. 561) 

Defense counsel  immediately reques ted  a bench conference,  where he 

objec ted  t o  t h e  p rosecu to r ' s  comments about t h e  c r imina l s  and l a w  enforcement 

being a t  w a r  wi th  each o t h e r  and drawing an analogy t o  t h i s  case, and moved 

f o r  a mis t r ia l  (R.561-62). The t r i a l  cou r t  denied t h e  motion and over ru led  

t h e  ob jec t ion  (R.562). 

I n  l i g h t  of t h e  f a c t s  and circumstances of t h i s  case involv ing  t h e  k i l l i n g  

of a p o l i c e  o f f i c e r  by bank robbers ,  i n  l i g h t  of t h e  inflammatory p u b l i c i t y  

i n  t h i s  case (much of i t  cons i s t i ng  of emotional t r i b u t e s  t o  Of f i ce r  Taylor ' s  

heroism and s a c r i f i c e ,  outraged e d i t o r i a l s  fanning t h e  community's fear of 

v i o l e n t  crime i n  t h e  streets and m i s t r u s t  of a j u d i c i a l  system perceived 

as being s o f t  on c r imina l s ,  and ca l l s  f o r  community support  of l a w  enforce-  

ment),  and i n  l i g h t  of t h e  exposure of every p o t e n t i a l  j u r o r  t o  t h i s  pub- 

l i c i t y ,  t he  p rosecu to r ' s  comments w e r e  roughly equiva len t  t o  t o s s ing  a 

l i g h t e d  match i n t o  a gas tank. 

The p rosecu to r ' s  d e l i b e r a t e  and undoubtedly succes s fu l  e f f o r t  t o  l i n k  

t h i s  p a r t i c u l a r  case i n  t h e  j u r o r s '  minds wi th  " l a w  enforcement 's w a r  

on crime" e x a c t l y  p a r a l l e l s  an  e d i t o r i a l  which appeared immediately a f t e r  

t he  murder, e n t i t l e d  " H i s  dea th  no t  i n  vain."  It reads:  

The b r u t a l ,  heinous murder of P o l i c e  Of f i ce r  Steve Taylor 
during a bank robbery i n  downtown Pensacola  Tuesday i s  y e t  
another  f r i g h t e n i n g  example of how v i o l e n t  crime plagues t h i s  
community and a l l  of America. 

Tay lo r ' s  dea th  i s  a g r e a t  l o s s  t o  t h i s  c i t y  and t h e  Pensacola 
P o l i c e  Department. 
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Y e t  t h e  26-year-old p o l i c e  o f f i c e r ' s  h e r o i c  a c t i o n s  i n  l i n e  of 
du ty  and h i s  d e a t h  w e r e  n o t  i n  v a i n .  They d r a m a t i c a l l y  demon- 
strate how u r g e n t  t h e  need i s  f o r  g r e a t e r  p u b l i c  s u p p o r t  of l a w  
enforcement ' s  w a r  on crime. 

For t h e  enemy i n  t h i s  w a r  is  t h e  wanton c r i m i n a l s  among u s  who 
heed no l a w s ,  v a l u e  no l i f e ,  r e s p e c t  no i n d i v i d u a l .  They r o b ,  
s teal ,  d e a l  d rugs  and k i l l  w i t h  abandon. When caught  t h e y  
cower behind l o o p h o l e s  i n  t h e  l a w s  and i f  c o n v i c t e d  c r y  f o u l  
when s o c i e t y  s e e k s  t o  pun ish .  

It i s  no mere c o i n c i d e n c e  t h a t  crime h a s  e s c a l a t e d  t o  unima- 
g i n a b l e  levels i n  t h e  p a s t  two decades ,  which are marked by 
ou t rageous  c o u r t  r u l i n g s  mocking t h e  C o n s t i t u t i o n .  

These c o u r t  r u l i n g s ,  i n  t h e  name of p r o t e c t i n g  t h e  r i g h t s  and 
s a f e t y  of a l l ,  have had t h e  o p p o s i t e  e f f e c t .  C r i m i n a l s  are set 
f r e e  r o u t i n e l y  on t h e  s l i g h t e s t  of t e c h n i c a l i t i e s  w h i l e  t h o s e  
c o n v i c t e d  of c a p i t a l  crimes e a s i l y  avo id  t h e  d e a t h  p e n a l t y  by 
a p p e a l i n g  f r i v o l o u s  p o i n t s  of l a w  i n  t h e  f e d e r a l  c o u r t s .  

I t ' s  t i m e  f o r  t h e  p u b l i c  t o  f i g h t  back w i t h  a vengence.  
t o  f i g h t  back i s  t o  v o t e  "yes" f o r  Amendment 2 and Amendment 3 
on t h e  Nov. 2 b a l l o t .  

One way 

But t h e  s t r u g g l e  a g a i n s t  crime cannot  end t h e r e .  The L e g i s l a t u r e  
and Congress must c o n t i n u o u s l y  s e a r c h  f o r  ways t o  equ ip  l a w  
enforcement  a g e n c i e s  w i t h  t h e  n e c e s s a r y  means t o  d e c i s i v e l y  win 
t h e  w a r  on crime. 

(R. 1584) .  

The v o i r  d i r e  p r o c e s s  i s  supposed t o  minimize t h e  p r e j u d i c i a l  e f f e c t s  of 

p r e - t r i a l  p u b l i c i t y ,  not  e x a c e r b a t e  them. Even i n  c l o s i n g  argument,  i t  h a s  

been recognized  t h a t  i t  i s  improper f o r  a p r o s e c u t o r  t o  a p p e a l  t o  p u b l i c  

f e a r s  r e g a r d i n g  "crime i n  t h e  community". S e e  e .g .  Sa.lazar-Rodriquez v. 

S t a t e ,  436 So.2d 269 ( F l a .  3d DCA 1983) ;  Hines v. State,  425 So.2d 589 ( F l a .  

3d DCA 1982) ;  Harris v .  Sta te ,  414 So.2d 557 ( F l a .  3d DCA 1982) ;  McMill ian 

v. State ,  409 So.2d 197 ( F l a .  3d DCA 1982) ;  Reed v. S t a t e ,  333 So.2d 524 ( F l a .  

1st DCA 1976) ;  R u s s e l l  v. S t a t e ,  233 So.2d 154 ( F l a .  4 t h  DCA 1970) ;  

Chavez v. Sta te ,  215 So.2d 750 ( F l a .  2d DCA 1968);  see a l s o  Hance v. Zant ,  

696 F.2d 940, 952 ( 1 1 t h  C i r .  1983) .  

The p r o s e c u t o r ' s  misconduct i n  d e l i b e r a t e l y  r a i s i n g  t h e  s p e c t r e  of t h e  

p o l i c e  b e i n g  i n  a s ta te  of w a r  w i t h  " t h e  c r i m i n a l s"  i n  t h e  minds of a j u r y  

which had a l r e a d y  been thoroughly  exposed t o  t h a t  same theme by t h e  media 
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i s  comparable t o  t h e  misconduct of t h e  prosecutor  i n  Washington v.  S t a t e ,  

343 So.2d 908 (F la .  3d DCA 1977),  a l though t h e  p r e j u d i c a l  e f f e c t  upon 

a p p e l l a n t ' s  r i g h t  t o  an i m p a r t i a l  j u r y  i s  f a r  more egregious and f a r  less 

specu la t ive  than i n  Washington. The defendant i n  Washington a l l eged ly  

so ld  hero in  t o  an undercover policewoman. I n  h i s  c lo s ing  argument, t h e  pro- 

secu to r  made t h e  fol lowing remark: 

The defendant admit ted through t h e  polygraph examiner t h a t  she  
[ t h e  undercover o f f i c e r ]  w a s  i n  h i s  house. Why d i d n ' t  she  s t a y  
i n  t h e  o f f i c e  and conduct t h i s  i n v e s t i g a t i o n ?  She 's  a p o l i c e  
o f f i c e r ,  everyday f l o a t i n g  through L ibe r ty  C i ty ,  everyday t h e i r  
l i f e  i s  on t h e  l i n e .  W e  s a w  wakes, t h r e e  p o l i c e  o f f i c e r s  working - 

When defense counsel  ob jec ted  t o  t h i s  comment, t h e  prosecutor  added 

you know what i s  happening t o  t h e  p o l i c e  o f f i c e r s  i n  t h i s  community." 1 1  

The t r i a l  cou r t  admonished the  j u r y  t o  d i s r ega rd  any remarks concerning what 

may o r  may no t  have happened t o  p o l i c e  o f f i c e r s ,  bu t  d i d  no t  rebuke t h e  

prosecutor  f o r  making t h e  remarks. The s t a te  argued on appeal  t h a t  t h e  

p rosecu to r ' s  comments w e r e  i n v i t e d  by defense  counse l ' s  repea ted  though 

" t h i n l y  ve i led"  a t t a c k s  on t h e  i n t e g r i t y  of M i a m i  p o l i c e  o f f i c e r s  i n  h i s  

opening argument. The a p p e l l a t e  cou r t  r e j e c t e d  t h i s  argument and he ld  t h a t  

a new t r i a l  w a s  c l e a r l y  requi red  by l a w  f o r  t he  fol lowing reason: 

The t r i a l  i n  t h i s  cause w a s  conducted about two weeks subse- 
quent t o  t h e  shoot ing dea ths  of t h r e e  p o l i c e  o f f i c e r s  i n  M i a m i  
Beach, who w e r e  i n  t h e  process  of a r r e s t i n g  an a l l eged  car 
t h i e f .  During t h e  per iod  between t h e  dea ths  of t hese  o f f i c e r s  
and t h e  t i m e  of t he  remarks of t h e  prosecut ing  a t to rney ,  t he  
l o c a l  newspapers had c a r r i e d  many s t o r i e s  of t h e s e  k i l l i n g s  and 
had conducted a long series recounting t h e  dea ths  of some 15 
p o l i c e  o f f i c e r s  over t h e  p a s t  yea r s .  A t  t h e  hear ing  on t h e  
motion f o r  new t r i a l ,  a p p e l l a n t  presented  t o  t h e  t r i a l  cou r t  
some 20 e x h i b i t s  of va r ious  newspaper s t o r i e s  on t h e  dea ths  
of p o l i c e  o f f i c e r s  k i l l e d  i n  t he  l i n e  of du ty ,  a l l  of which w e r e  
of wide d i s t r i b u t i o n  i n  t h e  County and, during t h e  s h o r t  per iod  
immediately preceding t h e  t r i a l ,  examples of headl ines  o r  l e a d s  
on some of t h e  a r t i c l e s  are: llPolicemen, they d ied  p r o t e c t i n g  
us.  The saga of 15 f a l l e n  o f f i c e r s . "  "A memorial t o  Dade's 
f a l l e n  heroes."  " Ci t izens  and b ro the r  o f f i c e r s  mourn t h r e e  
s l a i n  policemen. 

Washington v. S tace ,  supra ,  a t  910. 

The a p p e l l a t e  cou r t  concluded t h a t  " [ t l h e r e  could have been no o t h e r  
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purpose i n  making t h e  quest ioned remarks, i n  t he  l i g h t  of t h e  f lood  of 

p u b l i c i t y  h e r e  r e l a t e d ,  except t o  b r ing  t o  t h e  j u r y ' s  a t t e n t i o n  facts  f a r  

beyond the  scope of t h e  i s s u e s  being tried",Washington v .  S ta te ,  supra ,  a t  

910. 

I n  Washington, t h e  f lood  of p u b l i c i t y  concerning the  murder of p o l i c e  

o f f i c e r s  w a s  i n  a case  un re l a t ed  t o  t h e  one being t r i e d .  There w a s  appa-  

r e n t l y  no motion f o r  change of venue i n  Washington, nor w a s  t h e r e  any need 

f o r  one before  t he  prosecutor  made t h e  challenged remarks. The newspaper 

s t o r i e s  were presented  t o  t he  t r i a l  cou r t  i n  Washington a t  t h e  hear ing  on 

t h e  motion f o r  new t r i a l ;  t h e r e  w a s  no way of knowing a t  t h a t  po in t  whether 

any, o r  how many, of t he  j u r y  members had read t h e  ar t ic les  o r  were familiar 

wi th  t h e  murders of t h e  p o l i c e  o f f i c e r s .  [Bear i n  mind a l s o  t h e  d i f f e r e n c e s  

i n  popula t ion  and community atmosphere between Dade County and Escambia 

County]. 

p rosecu to r ' s  g r a t u i t o u s  and p r e j u d i c i a l  remarks may have deprived t h e  defen- 

dant  o f a c o n s t i t u t i o n a l l y  guaranteed f a i r  t r i a l ,  and t h a t  t h e  p re jud ice  

w a s  no t  cured by the  t r i a l  c o u r t ' s  admonition t o  t h e  j u r y .  

Nevertheless ,  t h e  Third Dis t r ic t  Court of Appeal he ld  t h a t  t h e  

I n  t h e  i n s t a n t  case, t h e  f lood  of p u b l i c i t y  r e l a t e d  t o  t h e  very  crimes 

f o r  which appe l l an t  w a s  now on t r i a l ,  p a r t i c u l a r l y  t h e  murder of Of f i ce r  

Taylor .  Because of t h e  inflammatory and p r e j u d i c i a l  n a t u r e  of t h e  p u b l i c i t y ,  

appe l l an t  moved f o r  a change of venue, which w a s  denied.  

d i r e ,  w e  know t h a t  every one of t h e  

der ived  from the  media o r  community d i scuss ion ,  of t h e  f a c t s  and circum- 

s tances  of t h e  crimes. Many of them had formed opin ions ;  some s a i d  they 

could pu t  t h e i r  opinions a s i d e ,  some s a i d  they cou ldn ' t ,  and some s a i d  

they w e r e  t r y i n g  to .  By d i v e r t i n g  t h e i r  a t t e n t i o n  t o  l a w  enforcement 's 

From t h e  v o i r  

p rospec t ive  j u r o r s  had some knowledge, 

w a r  a g a i n s t  t he  cr iminals" ,  t he  prosecutor  could hard ly  have done a b e t t e r  'I 

j ob  of r e f r e sh ing  t h e i r  memories. 

I n  f u r t h e r  c o n t r a s t  t o  Washington, t h e  i n s t a n t  case i s  a cap i ta l  case, 
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which means t h a t  p r o s e c u t o r i a l  misconduct a f f e c t i n g  t h e  f a i r n e s s  of t h e  

j u r y  extends t o  t h e  pena l ty  phase as w e l l .  S e e  P a i t  v .  Sta te ,  112 S0.2d 

380 (Fla .  1959). In t h i s  case ,  un l ike  Washington, t h e  s t a te  cannot even a t tempt  

t o  j u s t i f y  t h e  p rosecu to r ' s  remarks as " inv i t ed  e r r o r ."  

where t h e  t r i a l  cour t  a t  least  admonished t h e  j u r y  t o  d i s r ega rd  t h e  remarks (a  

measure which w a s  held i n s u f f i c i e n t  t o  cure  t he  p r e j u d i c e ) ,  t h e  t r i a l  cour t  he re  

merely denied t h e  motion f o r  mi s t r i a l  and over ru led  t h e  ob jec t ion  (R.562). 

And u n l i k e  Washington, 

Where an improper remark in t h e  presence of t h e  j u r y  i s  s o  p r e j u d i c i a l  t o  t h e  

r i g h t s  of t h e  accused t h a t  n e i t h e r  rebuke nor r e t r a c t i o n  could erase i t s  in f luence ,  

a mis t r ia l  i s  t h e  necessary remedy. See P a i t  v.  Sta te ,  supra;  Grant v .  State,  

194 So.2d 612 (Fla .  1967); Coleman v. S t a t e ,  420 So.2d 354 (Fla .  5 t h  DCA 1982); 

Meade v. S t a t e ,  431 So.2d 1031 (Fla .  4 th  DCA 1983). I f  an i n s t r u c t i o n  t o  d i s-  

regard t h e  improper remarks w a s  i n s u f f i c i e n t  t o  cu re  t h e i r  p r e j u d i c i a l  e f f e c t  

i n  Washington v. S ta te ,  supra ,  then  such an admonition c l e a r l y  would have been 

i n e f f e c t u a l  he re ,  where t h e  inflammatory p r e - t r i a l  p u b l i c i t y  rek indled  by 

the  p rosecu to r ' s  remarks a r o s e  from t h e  very crime f o r  which a p p e l l a n t  w a s  now 

on t r i a l ,  and where every j u r o r  had been exposed t o  i t .  But even assuming 

arguendo t h a t  t h e  p r j u d i c i a l  e f f e c t  of t h e  p rosecu to r ' s  remarks might have 

been d i s s i p a t e d  i f  t h e  t r i a l  cou r t  had sus t a ined  t h e  ob jec t ion ,  emphat ical ly  

rebuked t h e  a s s i s t a n t  s ta te  a t t o r n e y ,  and a f f i r m a t i v e l y  i n s t r u c t e d  t h e  

j u r y  t h a t  t h e  comments must be t o t a l l y  d is regarded  [ s e e  e .g.  Jackson v.  

S t a t e ,  supra ,  a t  16; Edwards v.  S t a t e ,  428 So.2d 357, 359 (Fla .  3d DCA 1983)] ,  

t h e  fac t  remains t h a t  he d id  not  do any of t hese  th ings .  

ABA Standards f o r  Criminal  J u s t i c e  3-5.8 (1980) recognizes  t h a t  i t  is  

unprofess iona l  conduct f o r  a prosecutor  t o  ' 'use arguments c a l c u l a t e d  t o  

inflame t h e  pass ions  o r  p re jud ices  of t h e  jury" ,  and t h a t  t h e  prosecutor  

should ' ' r e f r a in  from argument which would d i r e c t  t h e  j u r y  from i t s  duty t o  

dec ide  t h e  case on the  evidence, by i n j e c t i n g  i s s u e s  broader than the  g u i l t  

o r  innocence of t h e  accused under t h e  c o n t r o l l i n g  l a w ."  See  Meade v. S t a t e ,  
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s u p r a ,  a t  1032. 

w a r  w i t h  " t h e  c r i m i n a l s" ,  t h e  c r i m i n a l  b e i n g  t h e  "enemy" of t h e  policeman, 

By r a i s i n g  t h e  s p e c t r e  o f  t h e  p o l i c e  be ing  engaged i n  a 

and by i n s i n u a t i n g  d u r i n g  v o i r  d i r e  t h a t  imposing t h e  d e a t h  p e n a l t y  on 

a p p e l l a n t  w a s  t h e  same t h i n g  as k i l l i n g  t h e  enemy i n  a w a r ,  t h e  p r o s e c u t o r  

p l a i n l y  and i n t e n t i o n a l l y  v i o l a t e d  b o t h  s t a n d a r d s ,  knowing f u l l  w e l l  t h a t  

t h e  p r o s p e c t i v e  j u r o r s  were a l r e a d y  thoroughly  exposed t o  p r e - t r i a l  pub- 

l i c i t y  of t h e  same n a t u r e .  

In  Meade v. S t a t e ,  s u p r a ,  a t  1033, q u o t i n g  Blanco v. State ,  150 F l a .  

98, 7 So.2d 333 (1942) and Deas v. S t a t e ,  119 F l a .  839,  1 6 1  So. 729 (1935) ,  

t h e  c o u r t  s t a t e d :  

When i t  i s  made t o  appear  t h a t  a p r o s e c u t i n g  o f f i c e r  h a s  over-  
s t e p p e d  t h e  bounds of t h a t  p r o p r i e t y  and f a i r n e s s  which shou ld  
c h a r a c t e r i z e  t h e  conduct of a s ta te ' s  c o u n s e l  i n  t h e  p r o s e c u t i o n  
o f  a c r i m i n a l  case, o r  where a p r o s e c u t i n g  a t t o r n e y ' s  argument 
t o  t h e  j u r y  i s  u n d i g n i f i e d  and i n t e m p e r a t e ,  and c o n t a i n s  a s p e r-  
s i o n s ,  improper i n s i n u a t i o n s ,  and a s s e r t i o n s  of matters n o t  i n  
ev idence ,  o r  c o n s i s t s  of an  a p p e a l  t o  p r e j u d i c e  o r  sympathy 
c a l c u l a t e d  t o  unduly i n f l u e n c e  a t r i a l  j u r y ,  t h e  t r i a l  j u d g e  
shou ld  n o t  o n l y  s u s t a i n  a n  o b j e c t i o n  a t  t h e  t i m e  t o  such  improper 
conduct when o b j e c t i o n  i s  o f f e r e d ,  b u t  shou ld  so  a f f i r m a t i v e l y  
rebuke t h e  o f f e n d i n g  p r o s e c u t i n g  o f f i c e r  as t o  impress  upon t h e  
j u r y  t h e  g r o s s  i m p r o p r i e t y  of b e i n g  i n f l u e n c e d  by improper 
arguments.  

See a l s o  Oglesby v. S t a t e ,  156 F l a .  481 23 So.2d 558 (1945); Jackson  V. 

S ta te ,  s u p r a ,  a t  16 ;  Edwards v. Sta te ,  s u p r a ,  a t  359. 

When a n  i s s u e  r e g a r d i n g  p r o s e c u t o r i a l  misconduct i s  r a i s e d  on a p p e a l ,  

t h e  key q u e s t i o n  i s  "whether o r  n o t  [ t h e  a p p e l l a t e  c o u r t ]  can  see from t h e  

r e c o r d  t h a t  t h e  conduct of t h e  p r o s e c u t i n g  a t t o r n e y  d i d  n o t  p r e j u d i c e  t h e  

accused ,  and u n l e s s  t h i s  c o n c l u s i o n  b e  reached ,  t h e  judgment shou ld  b e  

reversed . ' '  Bayshore v. S ta te ,  437 So.2d 198,  199 ( F l a .  3d DCA 1983) ;  

Lipman v. S t a t e ,  428 So.2d 733, 736 ( F l a .  1st DCA 1983);  Coleman v. S t a t e ,  

s u p r a ,  a t  356; see M c C a l l  v .  State,  120 F l a .  707, 1 6 3  So. 38 (1935);  

P a i t  v. S ta te ,  112 So.2d 380, 385-86 ( F l a .  1959) ;  T e f f e t e l l e r  v. State ,  

439 So.2d 840, 845 ( F l a .  1983) .  S i m i l a r l y ,  u n l e s s  i t  can b e  determined 

t h a t  t h e  n e e d l e s s  and inf lammatory comments of t h e  p r o s e c u t o r  d i d  n o t  



i n f l u e n c e  t h e  j u r y ' s  recommendation of d e a t h  i n  t h e  p e n a l t y  phase ,  t h e  

d e a t h  s e n t e n c e  must b e  r e v e r s e d .  T e f f e t e l l e r  v. S t a t e ,  s u p r a ;  see P a i t  

v. S t a t e ,  s u p r a .  I n  t h e  p r e s e n t  case, t h e  p r o s e c u t o r ' s  comments d u r i n g  

j u r y  s e l e c t i o n  w e r e  t h e  t i p  of t h e  i c e b e r g ;  t h e  i c e b e r g  w a s  t h e  p r e j u d i c i a l  

p r e - t r i a l  p u b l i c i t y  which pervaded t h e  community from which t h i s  j u r y  w a s  

s e l e c t e d ;  and a t  t h e  r i s k  of s t r a i n i n g  t h e  ana logy ,  a p p e l l a n t ' s  r i g h t  t o  

a f a i r  t r i a l  by a n  i m p a r t i a l  j u r y  w a s  t h e  T i t a n i c .  Where i n c u r a b l y  p re-  

j u d i c i a l  remarks are made i n  t h e  p resence  of t h e  j u r y  p a n e l  on v o i r  d i r e  

examina t ion ,  a mistrial is  t h e  a p p r o p r i a t e  remedy, i n  o r d e r  t o  p r o t e c t  t h e  

a c c u s e d ' s  r i g h t  t o  b e  t r i e d  by a n  i m p a r t i a l  j u r y  guaran teed  by t h e  F l o r i d a  

and Uni ted S t a t e s  C o n s t i t u t i o n s .  See Wilding v. S t a t e ,  427 S0.2d 1069 ( F l a .  

2d DCA 1983);  Moncur v. S ta te ,  262 So.2d 688 ( F l a .  2d DCA 1972) ;  see a l s o  

Jackson  v.  S t a t e ,  __ So. 2d ( F l a .  4 t h  DCA 1 9 8 4 ) ( c a s e  no. 82-1843, 

o p i n i o n  f i l e d  J u l y  13, 1984) (9  FLW 1544) F u s s e l l  v. State,  436 So.2d 434 

( F l a .  3d DCA 1983) ;  Ramos v. S t a t e ,  413 So.2d 1302 ( F l a .  3d DCA 1982) .  

- 

The p r o s e c u t o r ' s  remarks i n  t h e  p r e s e n t  case, which magni f i ed  t h e  p r e j u-  

d i c i a l  e f f e c t s  of t h e  inf lammatory p r e - t r i a l  p u b l i c i t y  t o  which every  member 

of t h e  j u r y  p a n e l  had been exposed,  were n o t  c u r a b l e ,  and were n o t  cured .  

Washington v. S ta te ,  s u p r a .  The t r i a l  c o u r t ,  i n  o v e r r u l i n g  d e f e n s e  c o u n s e l ' s  

o b j e c t i o n ,  e v i d e n t l y  concluded t h a t  t h e  p r o s e c u t o r ' s  remarks were n o t  im-  

p r o p e r .  See Simpson v. S ta te ,  418 So.2d 984, 986 ( F l a .  1982) ;  Jackson  v. 

S ta te ,  s u p r a ,  a t  16 ;  Edwards v. State ,  s u p r a ,  a t  359. Consequently,  t h e  

p r o p r i e t y  ( o r  l a c k  t h e r e o f )  of t h e  comments i n  q u e s t i o n  would b e  f u l l y  

p r e s e r v e d  f o r  a p p e l l a t e  review even i f  d e f e n s e  c o u n s e l  had n o t  moved f o r  

a mistr ial .  Simpson v. S t a t e ,  s u p r a ,  a t  986; Ramos v. S t a t e ,  413 So.2d 

1302 ( F l a .  3d DCA 1982) ;  King v. State ,  431 So.2d 272 ( F l a .  5 t h  DCA 1983) .  

However, d e f e n s e  counse l  d i d  move f o r  a m i s t r i a l ,  which w a s  promptly  

den ied .  S i n c e  i t  cannot  b e  determined from t h e  r e c o r d  t h a t  t h e  a s s i s t a n t  

s ta te  a t t o r n e y ' s  remarks and i n s i n u a t i o n s  concern ing  t h e  p o l i c e  b e i n g  a t  
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w a r  wi th  t h e  c r imina l s ,  t h e  c r imina l  being t h e  enemy of t h e  policeman, and 

t h e  a c c e p t a b i l i t y  of k i l l i n g  t h e  enemy i n  a w a r  d id  not  p re jud ice  t h e  j u r y  

(or  add t o  t h e  p re jud ice  t h e  j u r o r s  may have a l r eady  acquired through t h e  

media) and a f f e c t  i t s  d e l i b e r a t i o n s  as t o  g u i l t  o r  pena l ty  o r  bo th ,  appel-  

l a n t ' s  convic t ion  and dea th  sen tence  must be reversed.  Washington V.  S ta te ,  

supra ,  see P a i t  v.  State,  supra;  T e f f e t e l l e r  v. S ta te ,  supra.  

Shor t ly  af ter  making t h e  comments d iscussed  above, t h e  a s s i s t a n t  s t a t e  

a t t o r n e y  asked prospec t ive  j u r o r  Capps, "DO you understand t h a t  I have a 

duty t o  uphold t h e  l a w s  of t he  s t a te  of F lo r ida  and t h a t  I have taken an 

oa th  j u s t  l i k e  you?" ( R . 5 6 4 ) .  H e  asked prospec t ive  j u r o r  A m e l i a  Nelson, 

"DO you understand t h a t  I have taken an oa th  j u s t  l i k e  each of you have 

taken an oa th ,  w i l l  you uphold t h a t  oa th  i f  you are s e l e c t e d  as a j u r o r  i n  

t h i s  case?" ( R . 5 6 6 ) .  A t  t h e  bench, defense  counsel  ob jec ted  and moved 

f o r  a m i s t r i a l  based on " the  improper comments of t h e  prosecutor  r e l a t i n g  

t o  h i s  tak ing  t h e  oa th  and compelling the  j u r o r s  - - h i s  oa th  has nothing 

t o  do wi th  t h e i r  r e s p o n s i b i l i t i e s . ' '  ( R . 5 6 7 ) .  The t r i a l  cour t  overruled 

t h e  ob jec t ion  and denied t h e  motion f o r  m i s t r i a l  ( R . 5 6 7 ) .  The prosecutor  

s t a t e d  

Judge, I tender .  I would l i k e  t o  g e t  a commitment from t h e s e  
o the r  people t h a t  they w i l l  ab ide  by t h e i r  oa th  and f e e l  l i k e  
they are emotional ly capable i n  f ac ing  t h i s  defendant and t e l l i n g  
him t h a t  they th ink  he ought t o  d i e .  W e  are g e t t i n g  c l o s e  t o  a 
j u r y ,  and I th ink  I should be a b l e  t o  cover t h a t  p o i n t .  

( R . 5 6 7 ) .  

Defense counsel  ob jec ted ,  "Judge, t h a t ' s  improper v o i r  d i r e .  Tha t ' s  

asking t h e s e  j u r o r s  i n  e f f e c t  t o  commit themselves t o  doing t h i s  s p e c i f i c  

t h ing  and I don ' t  t h ink  t h a t ' s  proper'' ( R . 5 6 7- 6 8 ) .  The t r i a l  cou r t  s a i d ,  

"I w i l l  g r an t  i t ' s  [an]  improper ques t ion ,  b u t  each of you have had a crack 

a t  t h e s e  j u r o r s .  We are no t  going back over and over again."  ( R . 5 6 8 ) .  

From t h a t  po in t  onward, t h e  prosecutor  continued t o  ask  prospec t ive  
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jurors the same improper question, i.e. "DO you feel like you are emo- 

tionally capable of walking back in this courtroom and looking at this 

defendant and saying I recommend you ought to die?" (R.576, see R.582,585, 

593,598,604-05,609,611,615,617,658,663,667,673,676-77). 

In contrast to the argument concerning the prosecutor's pernicious com- 

ments to the jury, in the form of questions to Mr. Harris, about the war 

between the police and the criminals, appellant is not predicating a claim 

of reversible error on the latter two incidents of misconduct, in and of 

themselves. 

arguably began months prior to trial (in Mr. Johnson's repeated statements 

However, they are indicative of a pattern of misconduct which 

to the press that he favored extradition because a conviction of the Mobile 

robbery would be admissible in support of a death sentence at the penalty 

phase of the upcoming murder trial), and continued through the jury selec- 

tion proceeding, in closing argument of the guilt phase, and throughout 

both the evidentiary and argument pocrtions of the penalty phase [see Issues 

VII through X I .  It is therefore necessary to discuss these improprieties 

briefly . 
The prosecutor's comments to the effect of "I have taken an oath just like 

each of you have taken an oath" subtly suggested an alliance between him- 

self and the jury. [This theme was repeated even more flagrantly in his 

guilt phase closing argument with his "thirteenth juror" remark - see 

Issue VII, infra]. In point of fact, as defense counsel stated in making 

his objection, the prosecutor's oath has nothing to do with the jury. 

Fla.Stat. 127.181 provides that a person appointed as an assistant state 

attorney must take and subscribe to "a written oath that he will faithfully 

perform the duties of an assistant state attorney"; these duties include 

11 
Appellant would contend that the questioning of jurors as to their 

"emotional capability" of looking at this defendant and telling him he 
ought to die would be reversible error, in and of itself, if the issue 
were more clearly preserved. 
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appearing on behalf of t h e  s tate i n  c i r c u i t  and county cour t s ;  a s s i s t i n g  

t h e  grand j u r y ;  summoning and examining wi tnesses  f o r  t h e  s t a t e  ' I .  . . t o  

t e s t i f y  before  him as t o  any v i o l a t i o n  of t h e  c r imina l  l a w  upon which they 

may be in te r roga ted" ;  a s s i s t i n g  the  a t t o r n e y  gene ra l  i n  prepar ing  appea ls  

t o  which t h e  s ta te  is  a pa r ty ;  and r ep resen t ing  t h e  s ta te  i n  habeas corpus 

proceedings. F l a . S t a t .  5527.02 through 27.06. In  o the r  words, he t akes  an 

oa th  t o  do h i s  j ob ,  and h i s  j ob  i s  as an advocate  f o r  one s i d e  i n  an  

adversary c r imina l  proceeding. The j u r o r s '  oa ths ,  i n  c o n t r a s t ,  r e q u i r e  

them t o  swear t o  answer t r u t h f u l l y  a l l  ques t ions  asked of them on v o i r  

d i r e  LF1a.R.Cr.P. 3 .300(a) ] ,  and ( i f  s e l e c t e d )  t o  " w e l l  and t r u l y  t r y  t he  

i s s u e s  between t h e  S t a t e  of F lo r ida  and t h e  defendant and render  a t r u e  

v e r d i c t  according t o  t h e  l a w  and the  evidence'' [Fla.R.Cr.P. 3.3601. 

By misleadingly t e l l i n g  t h e  j u r o r s  t h a t  "I have taken an  oa th  j u s t  l i k e  

each of you have taken an oath" , t h e  prosecutor  i n s inua ted  t h a t  h i s  words 

and a c t i o n s  should be accorded s p e c i a l  deference o r  c r e d i b i l i t y  by t h e  j u r y .  

These comments w e r e  improper, and, a t  t h e  very l eas t ,  defense  counse l ' s  

ob jec t ion  should have been sus t a ined ,  t h e  prosecutor  should have been 

rebuked, and the  j u r y  should have been informed t h a t  t h e  a s s i s t a n t  s tate 

a t t o r n e y ' s  oa th  w a s  i r r e l e v a n t  and e n t i t l e d  him t o  no special  s t a t u s  o r  

c r e d i b i l i t y .  See  e.g.  Deas v. S ta te ,  supra.  

With regard t o  t he  p rosecu to r ' s  repeated ques t ion ing  of j u r o r s  ( a t  a 

p o i n t  i n  t i m e  when appe l l an t  had no t  y e t  been convicted of anything and w a s  

e n t i t l e d  t o  be presumed innocent)  as t o  whether they had t h e  emotional 

c a p a b i l i t y  of looking a p p e l l a n t  i n  t h  eye and t e l l i n g  him he ought t o  d i e ,  

t h i s  l i n e  of ques t ion ing  was tantamount t o  ob ta in ing  a t a c i t  commitment from 

t h e  j u r o r s  t o  convic t  and t o  recommend t h e  dea th  pena l ty ,  and (as  t he  t r i a l  

cour t  apparent ly  recognized, see R.568) w a s  h ighly  improper. See Dicks V.  

S ta te ,  83 F l a .  717 ,  719 (1922); Smith v.  S t a t e ,  253 So.2d 465, 470-71 (Fla .  

1st DCA 1971); Harmon v. Sta te ,  394 So.2d 121, 1 2 3  (F la .  1st DCA 1980); 

- 88 - 



Saulsber ry  v. S t a t e ,  398 So.2d 1017 (F la .  5 t h  DCA 1981);  see a l s o  Henninger 

v .  S t a t e ,  251 So.2d 862, 866 (F la .  1971)(Ervin,  J .  d i s s e n t i n g ) .  

ISSUE V I I  

THE TRIAL COURT ERRED I N  OVERRULING APPELLANT'S OBJEC-  
TIONS AND DENYING H I S  MOTION FOR MISTRIAL OCCASIONED 
BY THE PROSECUTOR'S IMPROPER AND PREJUDICIAL REMARKS 
I N  CLOSING ARGUMENT. 

Near t he  beginning of h i s  c lo s ing  argument i n  t h e  g u i l t  o r  innocence 

phase of t h e  t r i a l ,  t h e  prosecutor  s a i d :  

A s  H i s  Honor i n d i c a t e d  t o  you ear l ier ,  t h i s  i s  my las t  oppor- 
t u n i t y  t o  speak wi th  you. The defendant ' s  lawyer g e t s  t o  come 
up he re  again.  So,  when he comes back and makes h i s  argument, 
I ask you t o  ask  yourse lves ,  I wonder what Ron Johnson would 
say  i n  response t o  t h a t .  I wonder what he  would say i n  r e b u t t a l  
t o  t h a t .  

Of course ,  a f t e r  t h a t  argument, H i s  Honor w i l l  i n s t r u c t  you 
on t h e  l a w  and then  you re t i re  t o  d e l i b e r a t e  your v e r d i c t  i n  
t h i s  ca se  and then you re t i re  t o  t h e  j u r y  room. 

I would l i k e  f o r  you t o  k ind  of cons ider  m e  l i k e  t h e  t h i r t e e n t h  
i uro r  . 
(R.1184-85). 

Defense counsel  immediately ob jec ted  t o  t h i s  remark; t h e  o b j e c t i o n  w a s  

over ru led  (R.1185). The prosecutor  repea ted :  

I would l i k e  f o r  you t o  cons ider  m e  l i k e  t h e  t h i r t e e n t h  j u r o r .  
Remember what I had t o  say  t o  you during my c l o s i n g  argument. 

The prosecutor  then d iscussed  t h e  r o l e s  of t h e  v a r i o u s  p a r t i c i p a n t s  i n  t h e  

t r i a l  : 

Before going i n t o  my argument, I want t o  remind you i t ' s  my 
r e s p o n s i b i l i t y  i n  any c r imina l  case t o  put  on evidence on behalf  
of t h e  people  of t h e  S t a t e  of F l o r i d a ,  and t h e  p u b l i c  of t h i s  
community. I t ' s  my r e s p o n s i b i l i t y  t o  seek j u s t i c e ,  t o  seek t h e  
t r u t h  i n  t h i s  case. 

A f t e r  thanking t h e  j u r o r s  f o r  e x e r c i s i n g  t h e i r  c i v i c  r e s p o n s i b i l i t y  i n  

s e rv ing  on t h i s  j u r y ,  and f o r  t h e i r  a t t e n t i o n  and pa t i ence  (R.1185-86), t h e  

prosecutor  r e tu rned  t o  t h e  s u b j e c t  of everyone 's  job :  

I have done my job ,  and brought t h e  defendant  t o  t h e  b a r  of 
j u s t i c e .  The p o l i c e  have done t h e i r  j ob  and completely inves-  
t i g a t e d  t h e  case ,  and you are  t h e  next  l i n k  i n  t h e  so- ca l led  
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criminal justice chain, and I ask you to do your job. 

(R. 1187) 

The jury's job, the prosecutor explained, was to apply the law to the 

evidence, and if they did so they would have no alternative but to find 

appellant guilty as charged on all counts including premeditated murder 

(R. 1187). 

The prosecutor then began casting aspersions on appellant's exercise 

of his right to a jury trial: 

Remember during voir dire we talked a little bit about every 
person charged with a criminal offense, no matter what it is, 
is entitled to a jury trial merely by requesting that trial. 
Of course, this defendant had his trial and pretty much pled 
guilty to everything except premeditated murder. 
dant's lawyer had told you that, and told all of us in opening 
statement. 

And the defen- 

Now we could have progressed a lot quicker, and we wouldn't 
have had to - - 

MR. LOVELESS [defense counsel]: Your Honor, I object to that. 
That's very improper. 

THE COURT : Overruled. 

MR. JOHNSON [prosecutor]: - - but as I indicated, he gets that 
trial merely by entering that plea of not guilty. 

(R.1187-88) 

The prosecutor then returned one last time to the subject of everyone's 

job: 

It is the lawyer's job to advocate his position, and protect 
his constitutional rights, or course. It's His Honor's job to 
instruct you on the law, to rule on objections during the course 
of the trial, and impose the proper penalty in this case. 

(R.1188) 

At a bench conference immediately following the prosecutor's closing 

argument, defense counsel moved for a mistrial based on the "thirteenth 

juror" comment and the remark disparaging appellant's exercise of his right 

to a jury trial (R.1224-25). The trial court denied the motion (R.125). 

The assistant state attorney's invitation to the jury to "kind of consider 
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me like the thirteenth juror'' was of the same nature as his statement 

during voir dire that "I have taken an oath just like each of you have 

taken an oath"; a technique to align himself with the jury as the seeker 

of justice and truth, to the exclusion of defense counsel, whose "job" is 

merely to advocate the defendant's position and protect his constitutional 

rights (including his right to a jury trial, which "we could have progressed 

a lot quicker" without). In Reed v. State, 333 So.2d 524 (Fla. 1st DCA 

19761, the court recognized that it was improper for the prosecutor, in 

commenting as to defense counsel's role, to state: 

Mr. Jacobson is the Defense Counsel in this case. His respon- 
sibility as the Defense Counsel is to defend someone charged 
with a crime. That's his duty. His responsibility in this 
case is to provide the best defense possible for his client, 
and he's doing just that: The best defense possible. 

Mr. Jacobson doesn't share any guilt that his client may have; 
he's merely doing his job in this case. . . . 

The prosecutor's remarks in the instant case were more insidious than 

those in Reed because he not only disparaged defense counsel's role, but, 

by encouraging the jury to think of him as their thirteenth colleague, 

sought to create a special identification between himself and the jurors 

- an artificial aura of credibility - and this may well have infected their 

deliberations. In effect he was telling them "Unlike the defendant's lawyer, 

I am not merely an advocate. I am one of you, and my responsibility is to 

seek justice, to seek the truth in this case". 

In Fischer v. State, 429 So.2d 1309 (Fla. 1st DCA 1983), following 

Berry v. State, 298 So.2d 491 (Fla. 4th DCA 1974) it was recognized that 

the presence of a seventh juror (the alternate, whom the court had forgotten 

to discharge) in the jury room during deliberations was fundamental error. 

The alternate was characterized as a "stranger to the proceedings", and an 

outsider'', whose presence invaded the sanctity of the jury. Fischer v. I '  

State, supra, at 1312. See also Brigman v. State, 350 P.2d 321 (Okla. 1960) 
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(thirteenth juror became a "legal dead limb"). 

course, there was no flesh and blood stranger in the jury room; only the 

phantom thirteenth juror, Assistant State Attorney Johnson. Nevertheless, 

if the jury took the prosecutor at his word, and consciously or uncon- 

sciously accorded him some kind 0f"honorary juror" status during their 

deliberations, it could easilly have influenced their decision to convict 

appellant of premeditated murder as the prosecutor urged. 

In the present case, of 

The prosecutor's denigration of appellant's exercise of his constitu- 

tional right to a jury trial is another example of egregious misconduct. 

See Bruno v. Rushen, 721 F.2d 1193 (9th Cir. 1983)(holding that it is 

improper for the prosecutor to attack the defendant's exercise of his 

constitutional right to counsel, and that these comments, in combination 

with other improprieties, amounted to prosecutorial misconduct rising 

(or sinking) to constitutional dimension); see also Bassett v. State, 449 

So.2d 803, 809-10(Fla. 1984)(0verton, J., joined by Justice McDonald, 

dissenting). It is also worth noting that appellant's decision to go to 

trial rather than enter a plea may well have been motivated by the state's 

insistence on aggressively seeking the death penalty (see R.710-11, 1226, 

1390). 

As was the case with the prosecutor's improper remarks during voir dire, 

the trial court overruled defense counsel's objections to the prosecutor's 

comments asking the jury to think of him as the thirteenth juror and casting 

aspersions on appellant's exercise of his right to a jury trial. Thus, 

the trial court evidently believed that these comments were proper. See 

Simpson v. State, 418 So.2d 984, 986 (Fla. 1982). Moreover, unlike his 

rulings during voir dire, here the trial court immediately overruled the 

objections without comment in the presence of the jury; these rulings 

stamped the court's approval on the argument and thereby aggravated the 

prejudicial effect. Edwards v. State, 428 So.2d 357, 359 (Fla. 3d DCA 
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1983);  see Jackson  v. S ta te ,  421 So.2d 1 5 ,  1 6  ( F l a .  3d DCA 1982) .  Defense 

c o u n s e l ' s  o b j e c t i o n s ,  which w e r e  o v e r r u l e d ,  and h i s  mot ion f o r  m i s t r i a l  

a t  t h e  c l o s e  of t h e  p r o s e c u t o r ' s  argument,  which w a s  d e n i e d ,  w e r e  more 

t h a n  s u f f i c i e n t  t o  p r e s e r v e  t h e s e  matters f o r  review. See Simpson v. Sta te ,  

s u p r a ;  Ramos v. S t a t e ,  413 So.2d 1302 ( F l a .  3d DCA 1982) ;  Meade v. S t a t e ,  

431 So.2d 1031  ( F l a .  4 t h  DCA 1983) ;  Perdomo v. S t a t e ,  439 So.2d 314 ( F l a .  

3d DCA 1983) .  

ISSUE V I I I  

THE TRIAL COURT ERRED I N  OVERRULING APPELLANT'S 
OBJECTIONS AND DENYING HIS MOTIONS FOR MISTRIAL 
OCCASIONED BY THE PROSECUTOR'S REPEATED MISCONDUCT 

PENALTY PHASE OF THE TRIAL, AND H I S  PRESENTATION 

AGGRAVATING CIRCUMSTANCES; THIS MISCONDUCT SO 
PERVADED THE PENALTY PROCEEDING AS TO RENDER I T  
FUNDAMENTALLY UNFAIR AND DEPRIVE APPELLANT OF 
DUE PROCESS OF LAW, I N  VIOLATION OF FIFTH, SIXTH, 
EIGHTH, AND FOURTEENTH AMENDMENTS OF THE UNITED 
STATES CONSTITUTION AND ARTICLE I, SECTION 9 AND 
ARTICLE I, SECTION 16 OF THE FLORIDA CONSTITUTION. 

I N  EXAMINING AND CROSS-EXAMINING WITNESSES I N  THE 

OF EVIDENCE TO THE JURY REGARDING NON-STATUTORY 

I n  t h e  g u i l t  phase  of t h e  t r i a l ,  a p p e l l a n t  t e s t i f i e d  t h a t  when h e  

approached t h e  o f f i c e r s  who w e r e  k n e e l i n g  o v e r  C l i f f  Jackson ,  h e  d i d  n o t  

i n t e n d  t o  k i l l  anybody (R.1106); t h a t  O f f i c e r  B a i l l y  wheeled around and t h e y  

b o t h  began f i r i n g  (R.1103); t h a t  h e  [ a p p e l l a n t ]  w a s  s h o t  f i v e  t i m e s  i n  t h e  

ensu ing  gun b a t t l e  (R.1104); and t h a t  h e  w a s  n o t  aware t h a t  t h e  o t h e r  

o f f i c e r ,  Tay lor ,  had been s h o t  and k i l l e d  u n t i l  h e  w a s  so  informed a t  t h e  

h o s p i t a l  (R.1106, 1120-21, 1123) .  A t  no t i m e  d u r i n g  h i s  tes t imony d i d  

a p p e l l a n t  s a y  t h a t  h e  w a s  s o r r y  o r  r e m o r s e f u l ,  o n l y  t h a t  h e  had n o t  i n t e n d e d  

t o  k i l l  anyone (R.1096-1125). 

A t  t h e  o u t s e t  of t h e  p e n a l t y  phase  of t h e  t r i a l ,  t h e  s tate c a l l e d  D r .  

Richard S l e v i n s k i  as i t s  f i r s t  w i t n e s s  (R.1300). Defense  c o u n s e l  o b j e c t e d  

t o  D r .  S l e v i n s k i ' s  tes t imony on t h e  ground t h a t  i t  w a s  i r r e l e v a n t  t o  any 

recognized  a g g r a v a t i n g  c i rcumstance  (R.1300). The p r o s e c u t o r  exp la ined  h i s  

i n t e n d e d  u s e  of D r .  S l e v i n s k i ' s  t e s t imony  as f o l l o w s :  
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a 

Okay the defendant testified on his direct examination from 
his counsel yesterday that he didn't intend to kill the 
policeman, he was sorry for what happened, and showed some 
remorse on the stand. This doctor is one of his treating 
physicians shortly after he was shot and while he was incar- 
cerated at the jail. During that time, he never showed any 
signs of remorse and was very -- bragging and boastful about 
the incident. 

(R. 1300-01) 

Defense counsel argued that lack of remorse is an improper aggravating 

circumstance under McCampbell v. State, 421 So.2d 1072 (Fla. 1982) (R.1301). 

The prosecutor asserted "It's no t  being offered as an aggravating circum- 

stance but to rebut any mitigating circumstance which they are going to 

argue on the [basis] of this prior testimony" (R.1301). Defense counsel 

countered that to show "what [appellant] acted like when he was being 

treated for the injuries and on medication and reacting to baiting by jail 

guards and that sort of thing" was irrelevant to rebut any mitigating 

circumstances (R.1301-02). Defense counsel further stated that, while he 

did intend to present appellant's injuries and his physical condition to 

the jury as a mitigating circumstance, he did not necessarily intend to 

argue "remorsefulness" as a mitigating factor (R.1303). The trial court 

excluded Dr. Slevinski's testimony from the state's initial presentation, 

stating ' I .  . . I think absence of remorse and his boastfulness in the 
hospital is not properly brought out as an affirmative matter in aggrava- 

tion'!,but he left the door open for its introduction in rebuttal, if appro- 

priate (R.1303). The prosecutor stated that he would keep the doctor here 

(R. 1303). 

After the state had presented its case in the penalty phase, and toward 

the end of the defense case, appellant was recalled to the stand (R.1375). 

He testified that he did not rob Brenda's Donut Shop in Mobile, but had 

been misidentified. The eyewitness in that case had described the perpe- 

0 trator as about her height (5'8'') and 120 pounds; appellant is about 
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6 ' 2  1 / 2 "  and weighs about 185 (R.1376). Appel lant  s a i d  t h a t  a t  t h e  t i m e  

t h e  Mobile robbery occurred,  2:43 A.M. on March 4 ,  1982, he w a s  a t  home 

i n  bed (R.1377-78). The Mobile convic t ion  w a s  pending on appeal  (R.1378). 

On October 19 ,  1982 [ t h e  day of t h e  bank robbery and k i l l i n g  of Of f i ce r  

Taylor]  appe l l an t  w a s  sho t  (R.1378). H e  r o l l e d  up h i s  l e f t  s l eeve  and 

showed t h e  j u r y  where he w a s  sho t  i n  t h e  a r m ,  breaking t h e  bone (R.1378). 

There w a s  a c a s t  on t h e  a r m  f o r  about t h r e e  months (R.1378-79). Appel lant  

w a s  a l s o  sho t  i n  t h e  r i g h t  a r m ,  a t  t h e  elbow (R.1379). Defense counsel 

asked him t o  unbutton h i s  s h i r t  and show t h e  j u r y  s e v e r a l  l o c a t i o n s  where 

he w a s  sho t  i n  t h e  stomach (R.1379-80). Appel lant  had a colostomy bag 

(R.1380). He had been t o l d  t h a t  i t  would be medical ly  p o s s i b l e  t o  "hook 

h i s  bowels back up'', bu t  t h a t  t h i s  w a s  no t  going t o  be done (R.1380-81). 

That i s  the  sum t o t a l  of a p p e l l a n t ' s  testimony on d i r e c t  examination. 

On cross- examination, t h e  prosecutor  launched i n t o  t h e  fol lowing l i n e  

of ques t ion ing:  

MR. JOHNSON [p rosecu to r ] :  Y e s ,  s i r ,  and how long w e r e  you 
i n  t h e  h o s p i t a l ?  

APPELLANT: Probably about f i v e  o r  s i x  days. 

Q .  And then you w e r e  i n  t h e  inf i rmary  a t  t h e  j a i l ,  r i g h t ?  

A. Yes, 

Q. They have nurses  and doc tors  t h e r e ,  too ,  d o n ' t  they? 

A. Y e s .  

Q. You are r ea l  proud of a l l  those  s h o t s ,  a r e n ' t  you? 

A. Could you say t h a t  aga in?  

Q.  

MR. TERRELL [defense  counse l ] :  Object ion,  Your Honor. Improper 
ques t  ion .  

THE COURT: Overruled. 

THE WITNESS: W e l l ,  I never had a mark on my body before ,  and 
I d i d n ' t  want t h e s e  here .  

Q. (By M r .  Johnson:) Okay. You don ' t  t h i n k  i t ' s  made you more 
of a man s i n c e  you got  s h o t  f i v e  t i m e s  and you l i v e d ?  

Aren ' t  you real  proud t h a t  you have a l l  of those  sho t s?  
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A. Well, I don't believe that proves I am more of a man, 
but I am glad I am still alive. 

Q. Have you ever bragged how tough you were because you 
could take five shots and live and the officer couldn't? 

MR. TERRELL: Objection, Your Honor. Improper question. 

THE COURT: Overruled. 

THE WITNESS: No, I never bragged about it. 

Q. (By Mr. Johnson:) Never bragged about how tough you were 
by getting shot five times? 

A. No, I haven't. 

(R.1382-83). 

This series of loaded questions was clearly improper cross-examination, 

and defense counsel's objections thereto should have been sustained. First 

of all, the questions far exceeded the scope of anything appellant testified 

to on direct. See McCrae v. State, 395 So.2d 1145, 1151 (Fla. 1980); 

Buford v. State, 403 So.2d 943, 949 (Fla. 1981); Steinhorst v. State, 412 

So.2d 332, 337 (Fla. 1982); Jones v. State, 440 So.2d 570, 576 (Fla. 1983). 

More importantly, the trial court had already ruled (and thus put the 

prosecutor on notice) that evidence concerning appellant's alleged lack of 

remorse, or his "bad attitude" in the hospital, was irrelevant to any 

legitimate aggravating circumstance and could not be brought forward as 

an affirmative matter in aggravation (R.1303). As previously discussed, 

nothing in appellant's penalty phase testimony could even remotely be 

construed as placing ttremorse" before the jury as a mitigating circumstance. 

Just as defense counsel had earlier advised the court and the prosecutor 

(R.1303), appellant's testimony was strictly limited to his denial of 

involvement in the Mobile doughnut shop robbery and to his physical con- 

dition as a result of the injuries sustained in the incident. [For that 

matter, even in his earlier testimony in the guilt phase, appellant never 

said that he was sorry or remorseful, only that he'd never intended to 
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kill anybody - a claim which Dr. Slevinski's testimony in no way even tends 

to rebut. Nor did defense counsel argue remorsefulness, or anything close 

to it, as a mitigating factor in his closing argument to the jury (see 

R.1420-30)I. Quite simply, appellant never put the subject of "remorse", 

or his "attitude" while in the hospital and the jail infirmary in issue, 

so there was nothing to rebut. Instead, the prosecutor was merely dragging 

in through the back door the same prejudicial evidence of non-statutory 

aggravating factors which the trial court had previously (and correctly) 

refused to let in the front door. And once the prosecutor's foot was in 

the back door, through his improper cross-examination of appellant, he 

opened it wide for the aforementioned Dr. Slevinski. 

It has long been recognized that it is improper to cross-examine a witness 

as to a matter which is collateral or irrelevant, and beyond the scope of 

direct examination, merely for the purpose of laying a foundation to contradict 

him by other evidence if he should deny it. See e.g. Stewart v. State, 42 

Fla. 591 (1900); Starke v. State, 49 Fla. 41 (1905); Tully v. State, 69 Fla. 

662 (1915); Atlantic Coastline Railroad Co. v. Holliday, 73 Fla. 269 (1917; 

Herndon v. State, 73 Fla. 451 (1917); Patterson v. State, 25 So.2d 713 (Fla. 

1946); Whaley v. State, 26 So.2d 656 (Fla. 1946); Lockwood v. State, 107 

So.2d 770, 772 (Fla. 2d DCA 1958); Schwab v. Tolley, 345 So.2d 747, 754  (Fla. 

4th DCA 1977); Gelabert v. State, 407 So.2d 1007 (Fla. 5th DCA 1981). 

Where it is sought to impeach a witness on the basis of testimony given on 11 

cross-examination, the testimony must . . . be relevant and material . . . 
and the test of relevancy and materiality is whether the cross-examining 

party could have, for any purpose other than impeachment, introduced evi- 

dence on the subject in chief." Johnson v. State, 178 So.2d 724, 279 

(Fla. 2d DCA 1965); see Gelabert v. State, supra, at 1009-10. It is error 

to permit cross-examination as to a collateral matter (and particularly 
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so where, as here, the subject is not only irrelevant but also manifestly 

prejudicial); if the cross-examining party receives an answer to its 

improper inquiry, the error is compounded if the party is then permitted 

to introduce on rebuttal the contradictory or impeaching testimony which 

his improper cross-examination was designed to set up. See Gelabert v. 

State, supra, at 1010. 

It is patently clear that the prosecutor's cross-examination of appel- 

lant as to whether he thought he was "more of a man'' because he was shot 

five times and lived, or whether he had bragged about how tough he was 

because he could take five shots and live and the officer couldn't, related 

to matters which could not have been introduced in the state's case in 

chief, since the state tried to introduce it in its case in chief through 

the testimony of Dr. Slevinski, and the trial court correctly excluded 

the testimony as irrelevant to any statutory aggravating circumstance 

which could be considered by the jury. Nothing in appellant's testimony 

or that of any other defense witness had anything to do with appellant's 

remorsefulness or lack of it, or his attitude in regard to the crime. The 

cross-examination of appellant as to these matters was nothing more or 

less than a vehicle for the later introduction of evidence in aggravation 

which had already been held improper. 

At the conclusion of appellant's testimony, the prosecutor called Dr. 

Slevinski as a rebuttal witness. Dr. Slevinski is the medical director of 

the Escambia County Jail (R.1391). 

appellant's attitude about the shooting he was involved in (R.1393). 

trial court sustained defense counsel's objection as to the form of the 

question (R.1393). The prosecutor asked Dr. Slevinski whether he had ever 

had occasion to discuss appellant's wounds with appellant (R.1393). The 

doctor replied "Yes. 

abscess for him, and at that time he made references to how he had been 

The prosecutor asked him to describe 

The 

I took a bullet out of him one day. We had a sterile 
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a very tough person and had survived being wounded so many times and this 

event where other people had been killed'' (R.1393). On cross-examination, 

Dr. Slevinski was asked whether those were appellant's words, or Dr. 

Slevinski's interpretation of them: 

MR. TERRELL [defense counsel]: And he said that he was glad to 
be alive? 

DR. SLEVINSKI: Well, I don't remember the exact words. I 
didn't write them down. My recollection of what he said -- 

Q. You are recalling on your memory? 

A. That's correct. My recollection of what he said was the 
fact that he had proved he was a tough guy, because he had 
survived being wounded so many times. 

Q. It's in fact fairly true, isn't it, he survived some 
fairly serious injuries? 

A. Yes, but I don't think that proves he's tough. 

Q. I agree. 

A. He was a fairly passive aggressive type person in the jail. 

Q. Just answer my questions. . . . 
(R. 1396) 

The trial court, over defense objection, asked Dr. Slevinski to describe 

appellant's attitude in the manner in which he spoke (R.1397). The doctor 

responded by comparing appellant unfavorably with Cliff Jackson: 

It's more of a passive aggression. He was proud of the fact 
he was involved in this incident and had been shot numerous 
times and was a tough dude to survive it all. It's hard for 
us to -- I guess I am in some respects biased, because I dealt 
with his partner in this area. They were just two different 
personalities. 

I mean, just the way they approached the whole thing was quite 
different, and it was upsetting to us in the jail. We go to 
great lengths not to involve people while they are there. We 
have -- we hardly ever question them why you are here because 
we don't want to do that. And yet, his lack of -- that's a bad 
way to say it, I don't know how to say it. The other young man 
involved felt bad about what he did. 

(R.1397-97) 

Defense counsel again objected, and the trial court overruled the 
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objection (R.1398). The prosecutor then continued to explore the same 

theme : 

MR. JOHNSON [prosecutor]: What was the difference there, 
Doctor? 

DR. SLEVINSKI: Mr. Jackson, to us, in our perception felt 
somewhat bad about the whole event. 

MR. TERRELL [defense counsel]: Objection. That's irrelevant. 
Has no bearing on this defendant and the matters before this 
jury . 
THE COURT: Sustained. 

Q.  (By Mr. Johnson:) What was the defendant's attitude then? 

MR. TERRELL: Objection. That's an opinion. 

THE COURT: Overruled. 

MR. TERRELL: Goes beyond the scope of any knowledge this 
witness has. 

THE WITNESS: We did not think it was the same. 

Q. (By Mr. Johnson:) What was his attitude? 

THE COURT: That's the question I asked him. He just got 
through explaining that, Mr. Johnson. 

(R. 1398-99). 

During subsequent re-direct examination of Dr. Slevinski, the prosecutor 

turned his attention to a different aspect of the non-statutory aggravating 

circumstances regarding appellant's "bad attitude" during treatment. Over 

objection, Dr. Slevinski testified that appellant behaved as a "passive 

aggressive person'', that being: 

A person who does not go out -- who goes out of their way to 
not help you do things that need to be done. Would not help 
with his health care, would not help with feedings, would go 
-- would fight the whole time without becoming overtly aggre- 
sive. He was hard to work with. 

MR. JOHNSON: Was he uncooperative? 

DR. SLEVINSKI: Yes. He was hard to work with our nursing 
personnel for minimum or daily dressings, for temperature 
checks, so we had to watch and make sure to see if he was 
getting infected. People who help take care of themselves 
and people who make you do every little thing in terms of 
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tu rn ing  them, and won't make an e f f o r t  on t h e i r  own, and t h a t  
w a s  -- w e  c a l l  a pas s ive  aggress ive .  H e  w a s  no t  o v e r t l y  dan- 
gerous t o  anybody, bu t  he w a s  very -- he wouldn't he lp  t o  he lp  
himself along. 

(R. 1400-01) 

On re- cross ,  D r .  S l ev insk i  w a s  asked whether some of t h i s  might have 

been t h e  product of t h e  circumstances: 

M R .  TERRELL [defense counse l ] :  Now, when you have go t  a 
p a t i e n t ,  you are t a l k i n g  about someone who i s  not  n e c e s s a r i l y  
happy t o  be where he i s  a t ;  i s n ' t  t h a t  r i g h t ?  

The doc tor  g r a t u i t o u s l y  responded "I t 's  a l o t  more than t h a t .  3 
Jackson was not  happy t o  be where he w a s  a t ,  bu t  he helped us  t ake  care of 

- him" (R.  1401). 

D r .  S l ev insk i  agreed t h a t  a p p e l l a n t  w a s  recovering from very  s e r i o u s  

surgery ,  and t h a t  appe l l an t  w a s  aware t h a t  he w a s  f ac ing  t h e  prospec t  of 

execut ion  f o r  k i l l i n g  a p o l i c e  o f f i c e r  (R.1401-02). Appel lant  had voiced 

t h e  opinion t h a t  "he had probably not  much t o  l i v e  f o r ,  because he had 

done -- he had k i l l e d  a man'' (R.1402). 

The prosecutor  concluded the  examination wi th  a ques t ion  which he had 

t o  have known w a s  r h e t o r i c a l  and redundant: 

Did he ever  show any remorse during t h a t  t i m e ?  

MR. TERRELL: Object ion,  Your Honor, t o t a l l y  improper. T o t a l l y  
beyond t h e  scope of t h i s  whole proceeding. 

M R .  JOHNSON: No o the r  ques t ions .  

(R. 1402) 

A t  t h e  c l o s e  of D r .  S l ev insk i ' s  testimony, defense  counsel  moved a t  t h e  

bench f o r  a m i s t r i a l  of t h e  pena l ty  phase "on t h e  b a s i s  of t h e  improper 

r e d i r e c t  o r  r e b u t t a l  going beyond the  scope of i s s u e s  r a i s e d  i n  defense 

i n  t h i s  matter, and responses of t h e  wi tness  being unresponsive,  and h i s  

e s t a b l i s h i n g  i n  e f f e c t  not  s t a t u t o r y  [non- s ta tu tory]  aggravat ing circum- 

s tances"  (R.1403). The t r i a l  cou r t  denied t h e  motion (R.1403). 

A s  t h i s  Court recognized i n  Miller v.  S t a t e ,  373 So.2d 882, 885-86 
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(Fla. 1979) and McCampbell v. State, 421 So.2d 1072, 1075 (Fla. 1982), 

aggravating circumstances are limited to those provided for by statute. 

See also Perry v. State, 395 So.2d 170, 174-75 (Fla. 1980). Neither a 

defendant's failure to acknowledge his guilt nor his lack of remorse is a 

valid statutory aggravating circumstance. McCampbell v. State, supra, 

at 1075; Pope v. State, 441 So.2d 1073, 1078 (Fla. 1983). "Any convincing 

evidence of remorse may properly be considered in mitigation of the sentence, 

but absence of remorse should not be weighed either as an aggravating factor 

nor as an enhancement of an aggravating factor." Pope v. State, supra, 

at 1073. The prejudicial effect of the presentation to the jury of evidence 

of appellant's lack of remorse and "bad attitude" in the jail infirmary 

was compounded by contrasting it with Cliff Jackson's feelings of remorse 

and Jackson's "good attitude." Like lack of remorse, neither evidence of 

appellant's bad attitude, his lack of cooperation with the doctors and 

nurses treating him, nor his being a "passive aggressive person'' have any 

relationship to any valid aggravating circumstance enumerated in Fla.Stat. 

921.141(5). See Miller v. State, supra; Perry v. State, supra; McCampbell 

v. State, supra; Pope v. State, supra. 

Even assuming arguendo that in a proper case, the state may introduce 

evidence of lack of remorse to rebut a defendant's affirmative reliance 

on remorse as a mitigating circumstance [but see Pope v. State, supra], 

this is plainly not such a case. In his guilt phase testimony, appellant 

claimed only that he had not intended to kill anyone. In the initial 

discussion regarding the admissibility of Dr. Slevinski's testimony, 

defense counsel expressly stated that, while he intended to introduce evi- 

dence of appellant's physical condition as a result of his injuries, he 

did not intend to argue remorse as a mitigating circumstance. The trial 

court correctly ruled that Dr. Slevinski's testimony could not be placed 

before the jury as affirmative evidence in aggravation. Appellant's 
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penalty phase testimony consisted of his denial of involvement in the Mobile 

robbery and showing the injuries to his arms and stomach to the jury. He 

did not express remorse; he did not at that point even return to the subject 

of his not having intended to kill anyone. 

witnesses (appellant's parents, several of his neighbors in Mobile, and 

the psychologist Dr. Larson) said anything which could even arguably be 

construed as opening the door for evidence of lack of remorse, nor did 

defense counsel make anything resembling a claim of remorse in his closing 

argument to the jury. By introducing Dr. Slevinski's highly prejudicial 

testimony, the state was presenting affirmative evidence of non-statutory 

aggravating circumstances under the guise of "rebutting" a mitigating 

factor which appellant never relied on (and which defense counsel informed 

the court and the prosecutor he would not rely on). See Maggard v. State, 

399 So.2d 973, 977-78 (Fla. 1981); see also Donaldson v. State, 369 So.2d 

691, 695 (Fla. 1st DCA 1979)(introduction of prejudicial testimony on 

rebuttal, as to a matter not properly in issue, was reversible error); 

Williamson v. State, 92 Fla. 980, 111 So. 124 (1926); Britton v. State, 

414 So.2d 638 (Fla. 5th DCA 1982)(evidence not strictly in rebuttal may 

be admitted in court's discretion, so long as the evidence was admissible 

in the main case). 

None of the other defense 

The prejudical effect of the prosecutor's improper cross-examination 

of appellant and his back-door introduction of the improper "rebuttal" 

testimony of Dr. Slevinski was compounded by the trial court's repeated 

overruling of defense counsel's objections, thereby placing the court's 

stamp of approval" on the jury's consideration of this evidence. Edwards II 

v. State, 428 So.2d 357, 359 (Fla. 3d DCA 1983). At one point the judge, 

who had earlier recognized the irrelevancy of Dr. Slevinski's testimony 

to any legitimate aggravating circumstance, began questioning the doctor 

himself with regard to appellant's "attitude" during treatment (R.1397-98). 
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Defense counsel's objections to this questioning were overruled (R.1397- 

98). [Appellant would note that his repeated objections, and his motion 

for mistrial at the conclusion of Dr. Slevinski's testimony, were more than 

sufficient to preserve this issue for review. King v. State, 431 So.2d 

272 (Fla. 5th DCA 1973); see Maggard v. State, supra; Simpson v. State, supra; 

- Meade v. State, supra; Perdomo v. State, supra]. 

In Maggard v. State, supra, at 978, this Court observed that 

[mlitigating circumstances are for the defendant's benefit, and the state I '  

should not be allowed to present damaging evidence against the defendant 

to rebut a mitigating circumstance that the defendant expressly concedes 

does not exist.'' Prior to the penalty phase, Maggard had moved to exclude 

evidence of his prior non-violent criminal record, and advised the court 

that he would not attempt to demonstrate to the jury, as a mitigating 

factor, that he had no significant history of prior criminal activity. 

The trial court denied the motion. This Court held that the trial court's 

ruling, and the subsequent presentation to the jury of the challenged 

evidence, was prejudicial and reversible error. Notwithstanding the trial 

court's findings of at least one valid aggravating circumstance and no 

mitigating circumstances, the error was held to be "of such magnitude as 

to require a new sentencing hearing before the jury and the court''. 

Maggard v. State, supra, at 977. See also Perry v. State, supra, at 174-75 

(because the state presented evidence of non-statutory aggravating circum- 

stances before the jury and the trial court, death sentence was reversed 

and case remanded for a new penalty proceeding before a new jury); Tafero 

v. State, 406 So.2d 89, 95 n.13 (Fla. 3d DCA 198l)(where evidence of improper 

aggravating factors has been placed before the jury, the existence of other 

aggravating factors ''does not obviate the need for a further recommenda- 

tion from the jury). 
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I f  t h e  improper cross- examinat ion of a p p e l l a n t  and improper r e b u t t a l  

t e s t imony  of D r .  S l e v i n s k i  w e r e  t h e  o n l y  e r r o r s ,  o r  t h e  o n l y  examples of 

p r o s e c u t o r i a l  o v e r k i l l ,  i n  t h e  p e n a l t y  phase ,  reversal of a p p e l l a n t ' s  

d e a t h  s e n t e n c e  would s t i l l  b e  r e q u i r e d .  Maggard v. S ta te ,  s u p r a ;  P e r r y  

v. S t a t e ,  s u p r a .  I n  p o i n t  of f a c t ,  however, t h e s e  w e r e  a n y t h i n g  b u t  i s o l a t e d  

i n s t a n c e s .  A s  h e  had i n  v o i r  d i r e  [ I s s u e  VI] and i n  t h e  g u i l t  phase  

[ I s s u e  V I I ] ,  t h e  p r o s e c u t o r  engaged i n  improper and p r e j u d i c i a l  c l o s i n g  

argument i n  t h e  p e n a l t y  phase  [ s e e  I s s u e  I X ,  i n f r a ] .  The p r o s e c u t o r  asked 

Sergean t  Gerard Frank Bol ton ( a  Mobile p o l i c e  o f f i c e r  who w a s  t h e  s t a te ' s  

o n l y  p e n a l t y  phase  w i t n e s s  o t h e r  t h a n  D r .  S l e v i n s k i )  whether  a p p e l l a n t  

w a s  f r e e  on bond a t  t h e  t i m e  of t h e  Pensaco la  robbery  and k i l l i n g  (R.1312). 

Wnen d e f e n s e  c o u n s e l  o b j e c t e d  t o  t h i s  q u e s t i o n  as a n  a t t e m p t  t o  i n t r o d u c e  

a n o n- s t a t u t o r y  a g g r a v a t i n g  f a c t o r ,  and t h e  t r i a l  c o u r t  a sked  what p o s s i b l e  

r e l e v a n c e  t h e  t e s t imony  might  have,  t h e  p r o s e c u t o r  r e p l i e d  "Makes no 

d i f f e r e n c e ,  I ' m  t r y i n g  t o  g e a r  i t  up" (R.1313). [A d e f e n s e  mot ion f o r  m i s -  

t r i a l  based on t h e  p r o s e c u t o r ' s  comment abou t  bond w a s  den ied  (R.1312-14)I. 

The p r o s e c u t o r  a l s o  asked a p p e l l a n t  on cross- examinat ion,  r e g a r d i n g  h i s  

t e s t imony  t h a t  h e  d i d  n o t  r o b  t h e  doughnut shop i n  Mobile,  "They found some 

of t h e  p r o p e r t y  on  y o u , d i d n ' t  they?"  (R.1383). A p p e l l a n t  den ied  t h i s  

(R.1383). Upon d e f e n s e  o b j e c t i o n ,  i t  w a s  r e v e a l e d  a t  t h e  bench t h a t  some 

p r o p e r t y  from t h e  robbery  w a s  found on t h e  p e r s o n  of A l f r e d  Ladd, and t h a t  

a p p e l l a n t  w a s  i n  t h e  car w i t h  Ladd, b u t  n o t h i n g  w a s  found on a p p e l l a n t  

l i n k i n g  him t o  t h e  robbery  (R.1384). The p r o s e c u t o r  withdrew t h e  q u e s t i o n  

and a c a u t i o n a r y  i n s t r u c t i o n  w a s  g i v e n  (R.1384). However, t h e  j u r y  w a s  

n o t  t o l d  t h a t  n o t h i n g  w a s  found on a p p e l l a n t ,  b u t  on ly  t h a t  t h e y  shou ld  

d i s r e g a r d  t h e  q u e s t i o n  and ''we are n o t  going i n t o  what happened i n  t h a t  

offense ' ' .  It h a s  been recognized  t h a t  i t  i s  improper f o r  a p r o s e c u t o r  

t o  i n s i n u a t e  impeaching f a c t s  w i t h o u t  p r o o f .  Marsh v. S t a t e ,  202 S0.2d 222 

( F l a .  3d DCA 1967) ;  Smith v. S t a t e ,  414 So.2d 7 ( F l a .  3d DCA 1982) ;  
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Johnson v.  S ta te ,  432 So.2d 583 (F la .  4 th  DCA 1983).  While a p p e l l a n t  does 

not  c l a i m  t h a t  e i t h e r  of t h e s e  l a s t  two matters, i n  and of themselves,  

amount t o  r e v e r s i b l e  e r r o r ,  they are aga in  p a r t  of a p a t t e r n  of misconduct 

- major and minor impropr i e t i e s  ca l cu la t ed  t o  i n f luence  t h e  j u r y  and t o  

p re jud ice  appe l l an t  - which began even be fo re  t h e  j u r y  w a s  s e l e c t e d  and 

continued r i g h t  up t o  t h e  t i m e  of c l o s i n g  argument as t o  pena l ty .  However, 

one o the r  example of p r o s e c u t o r i a l  o v e r k i l l ,  in/form of p re sen ta t ion  of 
t h e  

evidence of non- statutory aggravat ing f a c t o r s ,  does amount t o  independent 

r e v e r s i b l e  e r r o r ,  and t h a t  is  t h e  cross- examination of D r .  James Larson. 

D r .  Larson, a c l i n i c a l  psychologist  c a l l e d  as a defense wi tnes s ,  test i-  

f i e d  t h a t  when he interviewed appe l l an t  on December 31, 1982, appe l l an t  

w a s  f r e e  of any major mental i l l n e s s  o r  psychosis ,  bu t  w a s  mi ld ly  depressed,  

which w a s  c o n s i s t e n t  wi th  what one might expect  of a person f ac ing  s e r i o u s  

c r imina l  charges (R.1315-17). Appel lant  had sus t a ined  phys i ca l  i n j u r y  of 

t h e  i n t e s t i n e ,  and had undergone a colostomy (R.1317-18). Appel lant  des- 

cr ibed  himself as being almost su rp r i s ed  t h a t  he w a s  s t i l l  a l i v e ,  because 

h i s  i n j u r i e s  had been s o  s e r i o u s ,  and t h a t  any a d d i t i o n a l  l i f e  span he 

had remaining w a s  a matter of acc ident  (R.1319). D r .  Larson administered 

an I Q  test ,  on which appe l l an t  scored i n  t h e  low average range o v e r a l l ;  

he scored average on t h e  performance s e c t i o n  and i n  t h e  " border l ine  range'' 

on t h e  v e r b a l  s k i l l s  s e c t i o n  (R.1319-20). Border l ine  range i s  lower than  

low average and above t h e  range of r e t a r d a t i o n  (R.1320). Appe l l an t ' s  

v e r b a l  I Q  s co re  w a s  76, which would p l ace  him i n  t h e  bottom seven percent  

of t h e  popula t ion  i n  t h e s e  s k i l l s  (R.1320). Appe l l an t ' s  school  records  

ind ica t ed  " f a i r l y  mediocre'' performance; D r .  Larson s a w  no i n d i c a t i o n  

t h a t  h i s  reading a b i l i t y ,  w r i t i n g  s k i l l s ,  o r  a r i t h m e t i c  s k i l l s  ever  exceeded 

a 4 th  t o  6 th  grade level  (R.1321). 

and b a s i c  d e f i c i e n c i e s  i n  h i s  a b i l i t y  t o  communicate (R.1321-22). D r .  

Appellant has  a very  poor vocabulary 

Larson a l s o  administered several mental s t a t u s  examinations, inc luding  

- 106 - 



0 

the MMPI; appellant's reading ability was inadequate to permit him to take 

this test in the usual manner, so he was asked the questions orally by 

Dr. Larson's nurse (R.1323-24). Similarly, on the "rotary incomplete 

blank test", appellant's verbal skills "were sufficiently poor that it 

didn't generate very much personality information" (R.1324). Dr. Larson 

testified that appellant was totally cooperative during his evaluation, 

and there was no indication that he was trying to "fake anything" or appear 

smarter or less intellegent than he really was (R.1325). 

And that is all Dr. Larson testified to on direct examination. As 

previously discussed, the state must limit itself on cross-examination to 

questions no broader in scope than those propounded by the defense. 

McCrae v. State, supra; see Buford v. State, supra; Steinhorst v. State, 

supra; Jones v. State, supra. A s  previously discussed, the state may not 

place before the jury prejudicial evidence of non-statutory aggravating 

factors. Perry v. State, supra; Maggard v. State, supra. Evidence of a 

defendant's 'fdangerousness'f or propensity to commit violent acts, as a 

result of his mental status, is not properly considered as an aggravating 

factor. Miller v. State, 373 So.2d 882, 885-86 (Fla. 1979). It is with 

these principles in mind that the prosecutor's cross-examination of Dr. 

Larson must be considered. 

The prosecutor began by getting Dr. Larson to recapitulate his findings 

that appellant is not of high intelligence, but does not suffer from any 

mental illness (R.1327). Over defense objection, the prosecutor then queried 

There is nothing to indicate that people of low intelligence are any less I t  

dangerous than people of higher intelligence, is there?" (R.1327). Dr. Larson 

said he was not aware of anything t o  indicate that (R.1327). The prosecutor 

also elicited from Dr. Larson that appellant had poor impulse control (R.1329). 

From this base, the prosecutor proceeded with the following prejudicial and 
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and egregiously improper line of cross-examination: 

MR. JOHNSON [prosecutor]: Okay. Now, these people with poor 
impulse control often, frequently have problems with law enforce- 
ment, don't they? 

DR. LARSON: Oftentimes. 

Q. They often set aside any long range goals, dont' they, 
Doctor -- 

A .  That's correct. 

Q. -- for any short time goals or pleasure, is that right, sir? 

A .  Yes. 

Q. They seek immediate gratification, is that right? 

A .  Oftentimes, yes. 

Q. And if they need money they try to go find them some money, 
don't they? 

A. I'm not really sure how t o  answer that. 

Q. Well, Doctor, one thing if he needs money and he is seeking 
immediate gratification for his need for money, he might go do 
something illegally to get that money; wouldn't he? 

MR. TERRELL [defense counsel]: Objection. Improper question. 

THE COURT: Overruled. 

THE WITNESS: Yes. 

Q. (By Mr. Johnson:) That's one of the ways he would seek his imme- 
diate gratification? 

A .  It's a possibility. 

Q. He wouldn't necessary conform to the mores that the rest of 
us would, would he? 

MR. TERRELL: Objection, Your Honor, improper question. 

THE COURT Overruled. 

THE WITNESS: Would you repeat the question. 

Q. (By Mr. Johnson:) He wouldn't necessarily conform to the laws 
and the mores that the rest of us would, would he? 

A .  That's correct. 

Q. 
wouldn't he? 

He might violate the laws to seek his immediate gratification, 
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A. Tha t ' s  c o r r e c t .  

Q. Y e s ,  s i r .  Those type  of people o f t e n  even have d i f f i c u l t y  
wi th  f i g h t i n g ,  don ' t  they? 

A. Y e s ,  they do. 

Q.  And o t h e r  forms o f  vio lence?  

A. Y e s ,  they do. 

Q.  And, l i k e  murder? 

MR. TERRELL: Object ion,  Your Honor, improper ques t ion .  

THE COURT: Overruled. 

Q.  (By M r .  Johnson:) Murder i s  v io l ence ,  r i g h t ?  

A. A t  t h e  l e v e l  he t e s t e d  -- 

Q. J u s t  answer my ques t ion ,  Doctor. Sometimes these  people do 
d? 
A. Y e s ,  they do. 

Q. 

A. My understanding i s  t h a t  he  has .  

And t h i s  defendant has  had t h a t  type  of d i f f i c u l t y ,  h a s n ' t  he? 

(R.1329-31) 

Q.  Found [him] t o  be  f r e e  of every mental d e f e c t ,  d i s e a s e ,  and 
i n f i r m i t y  which you examined him f o r ,  d i d n ' t  you, Doctor? 

A. Tha t ' s  t r u e .  

Q.  You d i d n ' t  f i n d  t h a t  he w a s  under any type  of emotional d i s-  
turbance o r  mental  d i s turbance  a t  t h e  t i m e  he committed t h i s  cr i-  
minal  of fense ;  d id  you? 

A. I d id  no t .  

Q.  
t h a t  day, was t h e r e ,  Doctor? 

There w a s  no i n d i c a t i o n  t h a t  he  d i d n ' t  know what he w a s  doing 

A. There i s  no t .  

Q.  So,  i n  your opinion,  he i s  merely normal except maybe a l i t t l e  
low educated? 

A. Tha t ' s  c o r r e c t .  

Q.  Y e s ,  s i r .  And maybe a l i t t l e  b i t  mean because of h i s  impulse 
con t ro l ?  
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M R .  TERRELL: Objection, improper question. 

THE COURT: Overruled. 

THE WITNESS: Mean is not a psychological term. I have an 
opinion on that. 

Q. (By Mr. Johnson:) Okay. He gets a little aggressive at 
times, then, doesn't he? 

A. Yes, he does. 

(R.1332-33) 

In  the guise of cross-examination, the prosecutor put before the jury a 

heavy dosage of "mental aggravation", some of it relating to appellant, 

but most of it relating to "these people" with poor impulse control. 

"These people", the jury learned, frequently have problems with law enforce- 

ment, seek immediate gratification, fail to conform to the mores of society, 

violate the laws, and have difficulty with fighting and other forms of 

violence "and, like murder". Interestingly, other than the instant crimes 

and the conviction for the armed robbery of the Mobile doughnut shop, 

there was no evidence that appellant had a history of such difficulties; 

only that appellant had "poor impulse control'' and that people with poor 

impulse control often have violent and/or criminal propensities. The 

cross-examination of Dr. Larson created the misleading impression that 

appellant has had "that type of difficulty", i.e. murder and other forms 

of violence, in the past. Florida's death penalty statute, however, 

clearly and expressly limits what may be considered concerning a defendant's 

criminal history to violent offenses for which the defendant was previously 

convicted. Perry v. State, supra, at 174-75. If the cross-examination of 

Dr. Larson is interpreted as relating not to appellant's criminal history 

but only as to his dangerousness or his propensity to commit violent acts, 

that is equally prejudicial and equally improper. Miller v. State, supra. 

I n  his closing argument to the jury, the prosecutor actually argued that 

if anything, his [Dr. Larson's] testimony goes in aggravation" (R.1416), 1 1  
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and reminded the jury about "poor impulse control" and "that these people 

have a tendency to fight and be violent. 

tification" (R.1417). 

That he seeks immediate gra- 

Nor can the prejudicial testimony elicited on cross-examination from 

Dr. Larson be justified as rebutting any mitigating circumstance offered 

by the defense. Defense counsel did not claim, and Dr. Larson did not tes- 

tify on direct, that appellant suffered from any significant mental distur- 

bance; indeed, Dr. Larson testified on direct that appellant was not 

mentally ill or psychotic. 

blished through Dr. Larson's testimony was appellant's relatively low 

intelligence, and particularly his lack of verbal skills. Defense counsel 

did elicit from Dr. Larson that appellant was cooperative during his 

examination and did not appear to be malingering or fabricating symptoms. 

But the only aspect of appellant's psychological make-up or personality 

characteristics that was even mentioned on direct was the fact that the 

testing failed to generate much information about appellant's personality 

because his verbal skills were so inadequate! 

or "dull-normal" intelligence may properly be presented to the jury and the 

court for consideration as a mitigating circumstance. See Meeks v. State, 

336 So.2d 1142 (Fla. 1976); Neary v. State, 384 So.2d 881, 885-88 (Fla. 

1980), see also Lockett v. Ohio, 438 U.S. 586 (1978); Eddings v. Oklahoma, 

455 U.S. 104 (1982). Surely a defendant's presentation of a psychologist's 

testimony concerning his low IQ and lack of reading, writing, and communica- 

tions ability does not give the state carte blanche to haul in a Pandora's 

box full of "mental aggravation", consisting of testimony regarding the 

violent and criminal propensities or the "dangerousness" of people with 

general personality characteristics similar to the defendant. 

The sole mitigating factor sought to be esta- 

A defendant's low intelligence 

The introduction before the jury, through the improper cross-examination 

of Dr. Larson, of non-statutory aggravating factors regarding appellant's 
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poor impulse control, and (as one of ''these people" with poor impulse 

control) his meanness, his dangerousness, his propensity to violate the 

laws to satisfy his need for immediate gratification, and his propensity 

to commit violent acts like fighting "and, like murder", was so egregiously 

prejudicial as to destroy the fundamental fairness of the penalty proceeding. 

See e.g. Hance v. Zant, 696 F.2d 940, 950-53 (11th Cir. 1983). In the same 

proceeding, the prosecutor employed the similar tactic of introducing before 

the jury, through the improper cross-examination of appellant and the 

improper rebuttal testimony of Dr. Slevinski, non-statutory aggravating 

factors regarding appellant's lack of remorse, and his "bad attitude" and 

passive aggressive behavior in the jail infirmary. Taken as a whole [see 

also Issue VI, supra; Issue IX, infra], the prosecutor's misconduct so 

infected the penalty phase of this trial as to deny appellant due process 

of law and deprive him of his constitutional rights to a fair trial and an 

impartial jury. See Hance v. Zant, supra, at 950-53; Houston v. Estelle, 

569 F.2d 372 (5th Cir. 1978). Appellant's death sentence must be reversed 

and the case remanded for a new penalty proceeding before a newly empaneled 

jury. Perry v. State, supra; Maggard v. State, supra; see Tafero v. State, 

supra; Hance v. Zant, supra. 

ISSUE IX 

THE TRIAL COURT ERRED IN OVERRULING APPELLANT'S OBJECTIONS 
AND DENYING HIS MOTION FOR MISTRIAL OCCASIONED BY THE 
PROSECUTOR'S IMPROPER AND PREJUDICAL REMARKS IN CLOSING 
ARGUMENT IN THE PENALTY PHASE. 

In his closing argument to the jury in the penalty phase, the prosecutor, 

in asking the jury to recommend a sentence of death, argued "You must send 

a message to this defendant and others like him that you will [a defense 

objection at this point was overruled by the trial court] not tolerate this 

standard of conduct. You cannot gun down a policeman in the streets. You 

cannot gun down your fellow man and get away with it. We have got to draw 

the line somewhere on animalistic behavior". (R.1409-10). Antoher defense 
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ob jec t ion ,  coupled wi th  a motion f o r  mistr ia l ,  w a s  overruled (R.1410). 

The prosecutor  continued "You have a duty t o  t r y  t o  he lp  t o  s top  i t .  . . . I '  

Later i n  h i s  argument, t h e  prosecutor  turned h i s  a t t e n t i o n  t o  t h e  tes t i-  

mony he had e l i c i t e d  during h i s  cross- examination of D r .  Larson [ s e e  

I s s u e  V I I I ,  supra] :  

H e  [defense  counsel]  i s  going t o  a sk  you t o  consider  t h e  tes- 
timony of t h e  psychologis t .  But, i f  anything,  h i s  testimony 
goes i n  aggravat ion.  

(R. 1416) 

A f t e r  defense  counse l ' s  ob jec t ion  t o  t h i s  remark w a s  over ru led ,  t h e  pro- 

secu to r  cont ined:  

Remember, he s a i d  t h a t  c e r t a i n l y  he w a s  psychologica l ly  as o ld  
as h i s  phys io log ica l  age,  he i s  twenty-four yea r s  o ld .  H e  w a s  
r e spons ib l e  f o r  t he  acts.  
of mental d e f e c t  o r  mental d i sease .  
h i s  conduct. H e  knew what he w a s  doing. H e  made p lans  t o  g e t  
t h e  gun and prepare  f o r  t h e  t r i p  over here .  
r e c o l l e c t i o n  of t h e  event .  H e  has  a poor vocabulary. That ' s  
about t h e  main th ing  you heard from M r .  Larson. H e  a l s o  s a i d  
because you have a lower i n t e l l i g e n c e  l e v e l  doesn ' t  mean you are 
any less mean, bu t  another  important t h ing  he t o l d  us  w a s  about 
h i s  poor impulse con t ro l .  

H e  could f i n d  no evidence of any type  
H e  w a s  completely aware of 

H e  had complete 

That t hese  people have a tendency t o  f i g h t  and t o  be v i o l e n t .  
That he seeks immediate g r a t i f i c a t i o n .  I f  he wants something he 
goes f o r  i t .  H e  needed some money on t h i s  occasion.  
decided t o  go rob a bank. H e  needed some money back i n  March, 
1982, so  he went and got  him some money i n  Mobile, too.  

So, he 

(R. 1416-17) 

S t i l l  l a t e r ,  wi th  no apparent  t r a n s i t i o n  from t h e  argument which imme- 

d i a t e l y  preceded i t ,  t h e  prosecutor  announced t o  t h e  j u r y  "The defendant i s  

t h e  enemy t o  t h e  c r imina l  j u s t i c e  system'' (R.1418). Defense counse l ' s  

ob jec t ion  w a s  overruled without  comment by the  cou r t  (R.1418). Soon a f te r-  

ward, i n  c lo s ing  h i s  argument, t h e  prosecutor  r e tu rned  t o  t h i s  theme, which 

w a s  s t rong ly  reminiscent  of t h e  p re- t r ia l  p u b l i c i t y  i n  t h i s  case [see 

I s s u e  11, supra]  and h i s  ear l ie r  remarks i n  t h e  presence of t h e  prospec t ive  

j u r o r s  on v o i r  d i r e  [ s e e  I s sue  V I ,  supra] :  
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Like I was telling you a little earlier, he is the enemy to the 
criminal justice system. He is the enemy to the police. There 
is no more tragic death than that of the policeman in the line ofdu- 
ty,.[NIot only is he there to protect all of us and to enforce 
the laws, but he tries to protect all of us. We must depend upon 
them to enforce our laws. We must have law. You must follow the 
law. You must uphold your oath. You must recommend the sentence 
of death in this case. Thank you. 

(R. 1419-20) . 
Following the pervasive exposure of the community and the jurors to inflam- 

matory publicity (including, inter alia, an enraged newspaper editorial 

specifically urging that appellant be sentenced to death); following the 

prosecutor's misconduct on voir dire (including inter alia, suggesting to 

the jurors that the police are engaged in a war with the criminals, and that 

imposing the death penalty on a criminal is equivalent to killing the 

enemy in a war); following the prosecutor's prejudicial remarks in closing 

argument in the guilt phase; and especially following the state's improper 

tactics in the evidentiary portion of the penalty phase, which put before 

the jury large quantities of prejudicial evidence of non-statutory aggra- 

vating circumstances regarding appellant's "poor impulse control'', his 

alleged propensity, as a result thereof, to commit violent crimes and pro- 

perty crimes, his lack of remorse, and his "bad attitude"; the prosecutor's 

improper remarks in his penalty phase closing argument were the icing on 

the cake. In Hance v. Zant, 696 F.2d 940, 950-53 (11th Cir. 1983), it was 

recognized that prosecutorial misconduct in closing argument can be " s o  

egregious as to render the trial fundamentally unfair", and that such mis- 

conduct can be of constitutional magnitude. [See also Bruno v. Rushen, 

721 F.2d 1193 (9th Cir. 1983); Houston v. Estelle, 569 F.2d 372 (5th Cir. 

1978); Miller v. State of North Carolina, 583 F.2d 701 (4th Cir. 1978); 

Kelly v. Stone, 514 F.2d 18 (9th Cir. 1975)l. The court noted that among 

the factors to be considered in determining whether alleged prosecutorial 

misconduct amounts to a deprivation of constitutional rights are: 
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(1) t h e  degree  t o  which t h e  c h a l l e n g e d  remarks have a ten-  
dency t o  mis lead  t h e  j u r y  and t o  p r e j u d i c e  t h e  accused ;  
(2)  whether  t h e y  are i s o l a t e d  o r  e x t e n s i v e ;  (3)  whether  
t h e y  were d e l i b e r a t e l y  o r  a c c i d e n t a l l y  p laced  b e f o r e  t h e  
j u r y ,  and e x c e p t  i n  t h e  s e n t e n c i n g  phase  of c a p i t a l  murder 
t r ia ls ,  (4)  t h e  s t r e n g t h  of t h e  competent proof  t o  esta- 
b l i s h  t h e  g u i l t  of  t h e  accused.  

Hance v. Zan t ,  s u p r a ,  a t  950 n.7 

A s  i n  t h e  ear l ie r  segments of t h e  t r i a l ,  t h e  p r o s e c u t o r ' s  improper remarks 

i n  h i s  c l o s i n g  argument i n  t h e  p e n a l t y  phase  were e x t e n s i v e  and d e l i b e r a t e .  

A s  i n  t h e  ear l ie r  segments,  t h e  t r i a l  c o u r t  n o t  on ly  f a i l e d  t o  rebuke t h e  

p r o s e c u t o r  i n  o r d e r  t o  impress  on t h e  j u r y  t h e  g r o s s  i m p r o p r i e t y  of b e i n g  

i n f l u e n c e d  by t h e s e  remarks [ s e e  e .g .  Deas v. S ta te ,  119 F l a .  839, 1 6 1  

So. 729 (1935);  Oglesby v. S t a t e ,  156 F l a .  481, 23 So.2d 558 (1945) ;  

Washington v. State ,  343 So.2d 908 ( F l a .  3d DCA 1977) ;  Jackson  v. S ta te ,  

421 So.2d 1 5  ( F l a .  3d DCA 1982);  Edwards v. S t a t e ,  428 So.2d 357 ( F l a .  

3d DCA 1983) ;  Meade v. State,  431 So.2d 1031  ( F l a .  4 t h  DCA 1 9 8 3 ) ] ,  b u t  h e  

a c t u a l l y  o v e r r u l e d  d e f e n s e  c o u n s e l ' s  o b j e c t i o n s ,  t h e r e b y  a g g r a v a t i n g  t h e  

p r e j u d i c i a l  e f f e c t  of t h e  remarks.  See Edwards v. S t a t e ,  s u p r a ;  Jackson  

v. State ,  s u p r a .  For example, a f t e r  h e  informed t h e  j u r y  t h a t  a p p e l l a n t  

i s  t h e  enemy t o  t h e  c r i m i n a l  j u s t i c e  system" and d e f e n s e  c o u n s e l ' s  objec-  1 1  

t i o n  t o  t h i s  remark w a s  o v e r r u l e d  (R.1418), t h e  p r o s e c u t o r  r e p e a t e d  t h i s  

pronouncement " [ l l i k e  I w a s  t e l l i n g  you a l i t t l e  earlier'' t h a t  a p p e l l a n t  

i s  t h e  enemy t o  t h e  c r i m i n a l  j u s t i c e  sys tem and t h e  enemy t o  t h e  p o l i c e  

(R.1419). A p p e l l a n t  w a s  supposed t o  b e  on t r i a l  on s i x  s p e c i f i c  c r i m i n a l  

charges  a r i s i n g  o u t  of t h e  robbery  of t h e  Freedom Savings  and Loan Asso- 

c i a t i o n  and i n c l u d i n g  t h e  murder of O f f i c e r  Stephen Tay lor .  I n s t e a d ,  

commencing w i t h  t h e  immediate f l o o d  of p u b l i c i t y  and c o n t i n u i n g  through 

e v e r y  phase  of t h e  t r i a l ,  a p p e l l a n t  w a s  a l s o  p rosecu ted  as a symbolic r e p r e-  

s e n t a t i v e  of ' ' t he  c r i m i n a l s" ,  who are 'I the enemy" t o  t h e  c r i m i n a l  j u s t i c e  

sys tem,  t o  t h e  p o l i c e ,  and t o  s o c i e t y  as a whole. J u s t  as Officer  Tay lor  

had been p o r t r a y e d  i n  t h e  p r e s s  as a symbol of l a w  enforcement ,  whose 
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heroism and s a c r i f i c e  might have saved t h e  community from even more t r a g i c  

consequences, a p p e l l a n t  w a s  por t rayed  as t h e  k i l l e r  of " l a w  enforcement", 

t o  be  he ld  accountable  n o t  on ly  f o r  t h e  crimes charged, b u t  f o r  crime i n  

gene ra l .  

In  Brooks v.  F ranc i s ,  716 F.2d 780, 790 (11th C i r .  1980) i t  w a s  recog- 

nized t h a t  (among o t h e r  p r e j u d i c i a l  remarks made i n  t h a t  ca se )  i t  i s  funda- 

menta l ly  improper f o r  a prosecutor :  

. . . t o  sugges t  t h a t  j u r o r s  should " k i l l "  a l l  members of t h e  
c r imina l  element because they are enemies of s o c i e t y .  The 
American system of j u s t i c e  does n o t  ope ra t e  i n  t h a t  f a sh ion .  
Sentences should be  imposed upon t h e  " ind iv idua l"  found g u i l t y  
of committing t h e  crime charged. The sen tence  must be  appro- 
p r i a t e  f o r  t h a t  i n d i v i d u a l  and f o r  t h a t  crime. A l l  t r i a l  
a t t o r n e y s  should assist t h e  c o u r t s  and j u r i e s  i n  ach iev ing  
t h a t  end. Fa i rnes s  i s  e s s e n t i a l .  

This  does n o t  mean t h a t  p rosecu to r s  cannot b e  zea lous ,  enthu- 
s i a s t i c  and determined. What t h e  l a w  condemns i s  t h e  imposi- 
t i o n  of a sen tence  f o r  t h e  wrong reason.  P rosecu to r s  v i o l a t e  
t h e i r  r e s p o n s i b i l i t i e s  when they urge  as much. 

A s  i n  Hance v.  Zant,  supra ,  t h e  p r o s e c u t o r ' s  misconduct i n  Brooks w a s  

he ld  t o  have i n f e c t e d  t h e  proceeding t o  t h e  e x t e n t  t h a t  i t  denied t h e  defen- 

dan t  a fundamentally f a i r  sen tenc ing  hear ing .  Brooks v.  F ranc i s ,  sup ra ,  

a t  789. 

The prosecutor  i n  t h e  i n s t a n t  case no t  only played upon t h e  j u r o r s '  fears 

and p re jud i ce s  regard ing  v i o l e n t  crime i n  t h e  community, and t h e  w a r  between 

l a w  enforcement" and t h e  " cr imina l  element' ' ,  i n  much t h e  same manner as i n  11 

Brooks; he a l s o  urged t h e  j u r y  t o  "send a message" t o  a p p e l l a n t  "and o t h e r s  

l i k e  him" t h a t  t h i s  s tandard  of conduct would no t  be  t o l e r a t e d  i n  t h e  com- 

munity (R.1409-10). The j u r o r s  w e r e  t o l d  they had "a duty  t o  t r y  t o  he lp  

t o  s t o p  it" (R.1410). In  Hines v.  S ta te ,  425 So.2d 589 (F la .  3d DCA 1982) ,  

t h e  prosecutor  t o l d  t h e  j u ry :  

. . . I a m  ask ing  you, h e r e  t o  r e t u r n  a v e r d i c t  i n  t h i s  case 
t h a t  you can f e e l  good about  i t  and b e  proud o f .  
you t o  t e l l  t h e  community t h a t  you are no t  going t o  t o l e r a t e  
t h e  v io l ence  t h a t  took place i n  Sewer Beach. 

I am ask ing  

The a p p e l l a t e  cou r t  found t h a t  " [ t l h e  remark, an impassioned c a l l  t o  t h e  
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jury to not only determine the guilt or innocence of the accused based on 

the evidence presented but to send a message to the criminal community 

regarding violence in general, is so egregious that reversal is compelled". 

Hines v. State, supra, at 591. See also Perdomo v. State, 439 So.2d 314 

(Fla. 3d DCA 1983); Salazar-Rodriquez v. State, 436 So.2d 269 (Fla. 3d 

DCA 1983); Harris v. State, 414 So.2d 557 (Fla. 3d DCA 1982); McMillian v. 

State, 409 So.2d 197 (Fla. 3d DCA 1982); Reed v. State, 333 So.2d 524 (Fla. 

1st DCA 1976); Russell v. State, 233 So.2d 154 (Fla. 4th DCA 1970); Chavez 

v. State, 215 So.2d 750 (Fla. 2d DCA 1968). See also Brooks v. Francis, 

supra, at 790. While deterrence in general may be a legitimate policy 

consideration for the Legislature in deciding whether to authorize the 

death penalty at all, the potential deterrent effect on other criminals 

is not a proper consideration for the jury or the court in deciding whether 

to impose a death sentence in a given case. See Lockett v. Ohio, 438 U.S. 

586, 605 (1978)(emphasizing the critical importance of an individualized 

determination of penalty, and stating "[tlhe need for treating each defen- 

dant in a capital case with that degree of respect due the uniqueness of the 

individual is far more important than in noncapital cases"); Brooks v. Francis, 

supra, at 790. Moreover, the possible deterrent effect on other members 

of the criminal element is not a valid aggravating circumstance under 

Fla.Stat. 5921.141(5). Cf. Gibson v. State, 351 So.2d 948, 950 (Fla. 1977) 

(declining to find reversible error in the prosecutor's argument to jury 

that they should recommend death penalty as a deterrent to crime, where 

defense failed to object to these comments at trial). 

Similarly,the prosecutor's invitation to the jury to consider Dr. Larson's 

testimony as a (non-statutory) aggravating factor (R.1416), along with his 

reminder that "these people have a tendency to fight and to be violent" 

and to seek immediate gratification (R.1417), was highly improper and pre- 

judicial. See Miller v. State, supra, Perry v. State, supra; Maggard v. 
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State,  supra .  

A s  i n  P a i t  v .  S t a t e ,  112 So.2d 380 (F la .  1959) and T e f f e t e l l e r  v.  S t a t e ,  

439 So.2d 840 (Fla .  1983) ,  t h e  mot iva t ion  behind t h e  a s s i s t a n t  s t a te  a t t o r n F y ' s  

improper t a c t i c s  i n  t h e  pena l ty  phase (and throughout t h e  course  of t h e s e  

proceedings)  i s  apparen t .  "The prime ambit ion of t h e  State appeared t o  b e  

t h e  e l e c t r i c  c h a i r  f o r  t h e  accused''. P a i t  v .  State,  supra ,  a t  345. A s  i n  

T e f f e t e l l e r  v .  S t a t e ,  supra ,  a t  845, " the  remarks of t h e  prosecutor  were 

p a t e n t l y  and obviously made f o r  t h e  express  purpose of i n f luenc ing  t h e  j u r y  

t o  recommend t h e  dea th  penal ty" ,  and as i n  T e f f e t e l l e r ,  he  succeeded i n  h i s  

purpose. See Gunn v. S t a t e ,  78 F l a .  599, 604 (1919). While t h e  j u r y ' s  

pena l ty  recommendation i s  advisory ,  i t  i s  "an i n t e g r a l  p a r t  of t h e  dea th  sen- 

tenc ing  process t t .  T e f f e t e l l e r  v .  S t a t e ,  sup ra ,  a t  845 n.2; see Thomas V.  

S ta te ,  403 So.2d 371,  376 (F la .  1981) .  Where t h e  f a i r n e s s  of t h e  pena l ty  

proceeding has  been s i g n i f i c a n t l y  impaired, whether by t h e  improper i n t r o-  

duc t ion  of p r e j u d i c i a l  evidence [see Per ry  v. State ,  supra ;  Maggard V. S ta te ,  

supra ;  Tafero v.  State,  supra]  o r  by improper and p r e j u d i c i a l  argument t o  

t h e  j u r y  [see T e f f e t e l l e r  v.  Sta te ,  s u p r a ] ,  t h e  dea th  sen tence  must be  vacated 

and t h e  case remanded f o r  a new pena l ty  proceeding be fo re  a newly empaneled 

j u r y .  This  i s  t r u e  even i n  ca se s  where no m i t i g a t i n g  circumstances were 

found by t h e  t r i a l  c o u r t .  See Maggard v .  S t a t e ,  sup ra ,  a t  977; Teffetel ler  

v.  S t a t e ,  sup ra ,  a t  845-47. 

I n  t h e  i n s t a n t  case, i t  i s  n o t  a l t o g e t h e r  c l e a r  whether t h e  t r i a l  c o u r t  

found no m i t i g a t i n g  circumstances o r  whether,  as i n  El ledge v. S t a t e ,  346 

So.2d 998, 1003 (F la .  1977),  he  i m p l i c i t l y  found some m i t i g a t i n g  circumstances 

bu t  found them i n s u f f i c i e n t  t o  outweigh t h e  aggrava t ing  circumstances.  In  

h i s  sen tenc ing  o rde r ,  he  makes only t h e  gene ra l i zed  f i n d i n g  t h a t  " [ t l h e  age 

and background of Clarence H i l l  do l i t t l e  t o  m i t i g a t e  t h e  circumstances of 

t h e  k i l l i n g  . . . It (R. l669)[see I s s u e  X I V ,  sup ra ] .  But i n  e i t h e r  even t ,  t h e  

p rosecu to r ' s  improper tac t ics  w e r e  no t  p r imar i l y  d i r e c t e d  t o  t h e  t r i a l  c o u r t ;  

- 118 - 



t h e y  were des igned  t o  i n f l u e n c e  t h e  j u r y ' s  recommendation. There  w a s  con- 

s i d e r a b l e  ev idence  b e f o r e  t h e  j u r y ,  i n  t h e  t e s t imony  of D r .  Larson,  appe l-  

l a n t ' s  p a r e n t s  and ne ighbors ,  and a p p e l l a n t  h i m s e l f ,  from which t h e  j u r y  

cou ld  have found a number of n o n- s t a t u t o r y  m i t i g a t i n g  c i rcumstances ;  and 

i t  i s  e n t i r e l y  l i k e l y  t h a t  t h e y  d i d ,  s i n c e  even w i t h  a l l  of t h e  improper 

i n f l u e n c e s  brought  t o  b e a r  by t h e  media and t h e  a s s i s t a n t  s ta te  a t t o r n e y ,  

t h e  d e a t h  recommendation w a s  n o t  unanimous (R.1665). C l e a r l y  t h e n  i t  cannot  

b e  assumed t h a t  t h e  p e r s i s t e n t  misconduct of t h e  p r o s e c u t o r  d i d  n o t  a f f e c t  

t h e  j u r y ' s  weighing p r o c e s s  o r  c o n t r i b u t e  t o  t h e  a d v i s o r y  recommendation of 

d e a t h .  See E l l e d g e  v. S t a t e ,  s u p r a ;  T e f f e t e l l e r  v. S t a t e ,  s u p r a ;  Maggard 

v. S ta te ,  s u p r a .  To t h e  c o n t r a r y ,  a p p e l l a n t  submi t s  t h a t  n o t  on ly  d i d  t h e  

improper tac t ics  employed by t h e  p r o s e c u t o r  i n  every  phase  of t h i s  t r i a l ,  

which i n  t u r n  r e s t e d  on a f o u n d a t i o n  of inf lammatory p r e - t r i a l  p u b l i c i t y ,  

" a f f e c t "  t h e  j u r y ' s  p e n a l t y  recommendation, i t  d e s t r o y e d  t h e  fundamental  

f a i r n e s s  of t h e  e n t i r e  proceeding.  See Hance v. Zan t ,  s u p r a ;  Brooks v. F r a n c i s ,  

t o  such  a proceed ing  i s  c o n s t i t u -  

Hance v. Zan t ,  s u p r a ] ;  a p p e l l a n t  

ng p roceed ing  b e f o r e  a new a d v i s o r y  

s u p r a .  A d e a t h  s e n t e n c e  imposed p u r s u a n t  

t i o n a l l y  i n t o l e r a b l e  and must b e  v a c a t e d  

i s  e n t i t l e d ,  a t  minimum, t o  a new s e n t e n c  

j u r y .  T e f f e t e l l e r  v. State ,  s u p r a .  

ISSUE X 

THE CUMULATIVE EFFECT OF THE ERRORS DISCUSSED I N  ISSUES I1 
THROUGH I X  DEPRIVED APPELLANT OF HIS RIGHTS GUARANTEED BY THE 
UNITED STATES AND FLORIDA CONSTITUTIONS TO A FAIR TRIAL BY 
AN IMPARTIAL JURY,  AND TO DUE PROCESS OF LAW. 

It h a s  f r e q u e n t l y  been observed t h a t  a defendan t  i s  e n t i t l e d  t o  a f a i r  

t r i a l ,  n o t  a p e r f e c t  t r i a l .  See  e.g.  Lackos v. S t a t e ,  326 So.2d 220, 221 

( F l a .  2d DCA 1976);  P a r k e r  v. S t a t e ,  295 So.2d 312 ( F l a .  1st DCA 1974) .  

A p p e l l a n t ,  t h u s  f a r ,  h a s  had n e i t h e r .  

I n  Carter v. S t a t e ,  332 So.2d 120,  126-27 (F la .  2d DCA 1976) ,  t h e  a p p e l l a t e  

c o u r t  wro te :  
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While a defendant  i s  not  e n t i t l e d  t o  a p e r f e c t  t r i a l ,  he cer- 
t a i n l y  i s  e n t i t l e d  t o  a f a i r  and i m p a r t i a l  one. See United 
S t a t e s  Cons t i t u t ion ,  amend. V I  and X I V .  W e  have endeavored 
t o  po in t  ou t  i n  t h i s  opinion s e v e r a l  e r r o r s  t h a t  occurred during 
t h e  course  of t h i s  t r i a l ,  t h e  accumulation of which impropr i e t i e s  
w a s  so  g r e a t  as t o  warrant  a new t r i a l .  S e e  Douglass v .  S ta te ,  
1938, 135 F la .  199, 184  So.756. Any one of t h e s e  e r r o r s  s tanding  
and considered a lone  may not  be  cause f o r  r e v e r s a l ,  s t i l l  when 
considered c o l l e c t i v e l y  and i n  r e l a t i o n  t o  one another  and upon 
review of t h e  e n t i r e  record ,  w e  are compelled t o  conclude t h a t  
t h e  defendant w a s  denied h i s  c o n s t i t u t i o n a l  r i g h t  t o  a f a i r  and 
i m p a r t i a l  t r i a l  be fo re  a f a i r  and i m p a r t i a l  j u r y .  Accordingly, 
w e  r eve r se  and remand f o r  a new t r i a l .  

I n  Knight v.  S t a t e ,  316 So.2d 576 (F la .  1st DCA 1975),  t h e  defendant  con- 

tended t h a t  t h e  i n t r o d u c t i o n  of i r r e l e v a n t  and p r e j u d i c i a l  testimony and pro- 

s e c u t o r i a l  comments throughout t h e  course  of t h e  t r i a l  denied him a f a i r  

t r i a l .  The a p p e l l a t e  cou r t  noted t h a t  "[slome of t hese  . . . comments and tes- 

timony w e r e  ob jec ted  t o ;  some w e r e  no t .  When ob jec t ions  w e r e  made, some w e r e  

su s t a ined ;  some were not' ' .  The c o u r t ,  i n  r eve r s ing  f o r  a new t r i a l ,  wrote: 

A s  noted previous ly  by t h i s  Court,  "a defendant i n  t h i s  j u r i s d i c-  
t i o n  i s  no t  e n t i t l e d  t o  a p e r f e c t  t r i a l  bu t  i s  e n t i t l e d  t o  a f a i r  
t r ia l ."  (Simmons v .  Wainwright, Fla.App. 1st 1973, 271 So.2d 
464, 466) Sub j u d i c e ,  t h e  comments and a c t i o n s  of t h e  prosecutor  
rendered t h e  a p p e l l a n t ' s  t r i a l  n e i t h e r  p e r f e c t  nor f a i r .  The 
State  now asserts t h a t  because a p p e l l a n t ' s  t r i a l  counsel  d id  not  
o b j e c t  t o  each improper comment, appe l l an t  i s  now precluded from 
a l l e g i n g  e r r o r  on t h i s  p o i n t  on appeal .  The F lo r ida  Supreme 
Court,  however, has  spoken t o  t h e  type  of s i t u a t i o n  wi th  which w e  
are now faced:  "The S t a t e  p o i n t s  ou t  t h a t  i n  some in s t ances  
t h e r e  w a s  an absence of ob jec t ion  i n  t h e  p re sen t  t r i a l  and i n  
o the r  i n s t ances  an  ob jec t ion  t o  t h e  improper i n fe rences  w a s  sus-  
ta ined .  Such absence w i l l  no t  s u f f i c e  where t h e  comments o r  
repea ted  r e fe rences  are s o  p r e j u d i c i a l  t o  t h e  defendant t h a t  
n e i t h e r  rebuke nor r e t r a c t i o n  may e n t i r e l y  des t roy  t h e i r  i n f luence  
i n  a t t a i n i n g  a f a i r  t r ia l ."  (Wilson v. Sta te ,  Sup.Ct.Fla.1974, 
294 S0.2d 327, 328-329). 

The record  i n d i c a t e s  t h a t  t h e  a c t i o n s  taken by t h e  prosecutor  p re-  
judiced  t h e  defendant.  
cab le  here :  

undeserved unfavorable  l i g h t  upon t h e  defendant t h e  p re jud ice  i s  
apparent  and t h e  e n t i r e  t r i a l  i s  thereby t a i n t e d . "  (F l i cke r  v .  S t a t e ,  
Fla .App. ls t  1974, 296 So.2d 109) 

A p r i o r  s ta tement  by t h i s  Court i s  app l i-  
"When t h e  impropr i e t i e s  revea led  by t h e  record are 
1 

I n  c lo s ing ,  w e  set f o r t h  what i s  t o  be expected of t h e  represen-  
t a t i v e  of t h e  S t a t e  of F l o r i d a  i n  t h e  conduct of a c r imina l  t r i a l :  

It* * * It i s  t h e  duty of a prosecut ing  a t t o r n e y  i n  a t r i a l  t o  
r e f r a i n  from making improper remarks o r  committing acts which 
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would o r  might tend t o  a f f e c t  t h e  f a i r n e s s  and i m p a r t i a l i t y  
t o  which t h e  accused i s  e n t i t l e d .  H i s  du ty  i s  n o t  t o  o b t a i n  
conv ic t i ons  bu t  seek  j u s t i c e ,  and he must e x e r c i s e  t h a t  
r e s p o n s i b i l i t y  w i t h  t h e  circumspect ion and d i g n i t y  t h e  occa- 
s i o n  ca l l s  f o r .  Cases brought on behalf  of t h e  S t a t e  of F l o r i d a  
should b e  conducted wi th  a d i g n i t y  worthy of t h e  c l i e n t .  I l l  

[ 1 Cochran v. S t a t e ,  F l a .  App. 1st 1973, 280 So.2d 42,431. 

Knight v .  S t a t e ,  supra ,  a t  578-79 

See Hance v .  Zant,  supra ;  Brooks v.  F ranc i s ,  supra .  See a l s o  Perk ins  V. 

State,  349 So.2d 776 (F la .  2d DCA 1977)(cumulat ive e f f e c t  of p r e j u d i c i a l  

comments r e s u l t e d  i n  a d e n i a l  of t h e  de fendan t ' s  c o n s t i t u t i o n a l  r i g h t  t o  a 

f a i r  t r i a l ;  " [w lh i l e  a defendant  i s  not  e n t i t l e d  t o  an  e r r o r  f r e e  t r i a l ,  

he  must n o t  be  subjec ted  t o  a t r i a l  wi th  e r r o r  compounded upon e r r o r" ) .  

Appe l l an t ' s  conv ic t i on  and, t o  an  even g r e a t e r  e x t e n t ,  h i s  dea th  sen tence  

were t h e  products  of a t r i a l  wi th  e r r o r  compounded upon e r r o r .  Assuming 

arguendo t h a t  t h e  immediate t i d a l  wave of inflammatory p u b l i c i t y  a t  t h e  

t i m e  of t h e  crime w a s  no t  i n  and of i t s e l f  s u f f i c i e n t  t o  completely des t roy  

a p p e l l a n t ' s  r i g h t  t o  a f a i r  t r i a l  by an i m p a r t i a l  j u r y ,  t h e  p r o s e c u t o r ' s  

improper t a c t i c s  and remarks, reminiscent  of t h a t  p u b l i c i t y ,  which occurred 

a t  more o r  less r egu la r  i n t e r v a l s  throughout t h e  t r i a l ,  c e r t a i n l y  eroded 

whatever w a s  l e f t .  Every j u r o r ,  and every p rospec t ive  j u r o r ,  had been 

exposed t o  t h e  p r e - t r i a l  p u b l i c i t y .  The n a t u r e  of t h a t  p u b l i c i t y  w a s  

i n h e r e n t l y  p r e j u d i c i a l  [see I s s u e  111. The t r i a l  c o u r t  d i d  v i r t u a l l y  

nothing t o  minimize t h e  e f f e c t s  of t h e  j u r o r s '  exposure t o  p r e j u d i c i a l  

media coverage. H e  denied a p p e l l a n t ' s  motion f o r  change of venue [ I s s u e  111 .  

H e  r e fused  t o  a l low t h e  j u r o r s  t o  be  examined o u t s i d e  of one a n o t h e r ' s  presence 

[ I s s u e  1111. H e  denied defense  cha l lenges  f o r  cause t o  a number of j u r o r s  who 

acknowledged having formed opin ions ,  and denied a cha l lenge  f o r  cause t o  a t  

least  one p rospec t ive  j u r o r  who acknowledged having come t o  cou r t  wi th  a 

presumption based on what he 'd  l ea rned  about  t h e  ca se  from t h e  media, t h a t  t h e  

dea th  pena l ty  should be  imposed, and acknowledged t h a t  he  had no t  d i scarded  t h a t  

presumption [ I s s u e  I V ] .  The t r i a l  cou r t  re fused  defense  counse l ' s  r eques t  f o r  

a d d i t i o n a l  peremptory cha l lenges  a f t e r  a p p e l l a n t ' s  minimum a l lo tmen t  of t e n  had 
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[ I s s u e  V]. 

m i s t r i a l  when t h e  prosecutor  suggested t o  a prospec t ive  j u r o r ,  i n  t he  pre-  

sence of a l l  of t h e  o t h e r  prospec t ive  j u r o r s ,  t h a t  t h e  p o l i c e  are engaged 

i n  a w a r  wi th  t h e  c r imina l s ,  t h a t  t h e  c r imina l  i s  t h e  enemy t o  t h e  pol ice-  

man, and t h a t  imposing a dea th  sen tence  on a c r imina l  i s  equiva len t  t o  

k i l l i n g  t h e  enemy dur ing  a w a r  [ I s s u e  VI] .  [If t h e  j u r o r s  had "put as ide"  

t h e i r  f a m i l i a r i t y  wi th  t h e  p r e - t r i a l  p u b l i c i t y  i n  t h i s  case, i t  i s  hard 

t o  t h ink  of remarks b e t t e r  ca l cu la t ed  than those  t o  b r ing  i t  a l l  back i n t o  

t h e i r  c o l l e c t i v e  consciousness] .  The t r i a l  cour t  overruled a p p e l l a n t ' s  

ob jec t ions  and denied h i s  motion f o r  mistr ia l  when t h e  prosecutor  i n v i t e d  

t h e  j u r y  t o  t h ink  of him as t h e  " t h i r t e e n t h  ju ro r" ,  and cast a spe r s ions  

on a p p e l l a n t ' s  e x e r c i s e  of h i s  r i g h t  t o  a j u r y  t r i a l  [ I s s u e  V I I ] ;  which i s  

p a r t i c u l a r l y  i r o n i c  i n  t h a t  a p p e l l a n t ' s  dec i s ion  t o  go t o  t r i a l  w a s  motivated 

by t h e  s ta te ' s  aggress ive  i n s i s t e n c e  t h a t  appe l l an t  r ece ive  t h e  dea th  penal ty  

( see  R.1390) .  I n  t h e  penal ty  phase, when t h e  s ta te  f u r t h e r  s tacked t h e  deck 

by in t roducing  testimony of non- statutory aggravat ing circumstances by means 

of improper cross- examination of D r .  Larson, improper cross- examination of 

a p p e l l a n t ,  and improper r e b u t t a l  testimony of D r .  S l ev insk i ,  t h e  t r i a l  cou r t  

aga in  c o n s i s t e n t l y  over ru led  defense  counse l ' s  ob jec t ions  and denied h i s  

motions f o r  mis t r ia l  [ I s s u e  V I I I ] .  F i n a l l y ,  i n  t h e  penal ty  phase, when t h e  

prosecutor  sought t o  i n f luence  t h e  j u r y  t o  recommend a dea th  sen tence  because 

appe l l an t  is  " the enemy t o  t h e  c r imina l  j u s t i c e  system" and " the enemy t o  

t h e  pol ice" ,  and i n  o rde r  t o  ''send a message" t o  a p p e l l a n t  "and o t h e r s  l i k e  

him" t h a t  t h i s  s tandard  of conduct would not  be t o l e r a t e d  i n  t h e  community; 

and where the  prosecutor  asked t h e  j u r y  t o  consider  D r .  Larson 's  testimony 

(which had been improperly e l i c i t e d  on c ros s )  as a f a c t o r  i n  aggravat ion;  

t h e  t r i a l  cou r t  aga in  overruled defense  counse l ' s  ob jec t ions  without  comment 

[ I s s u e  1x1. 

H e  overruled appel  a n t ' s  ob jec t ion  and denied h i s  motion f o r  

I n  Kirk v. Sta te ,  227 So.2d 4 0 ,  42 (Fla .  4 th  DCA 1969) ,  i t  w a s  observed 
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0 ,. 
t h a t :  

It i s  t h e  d u t y  of t h e  t r i a l  judge  t o  c a r e f u l l y  c o n t r o l  t h e  
t r i a l  and z e a l o u s l y  p r o t e c t  t h e  r i g h t s  of t h e  accused so  t h a t  
h e  s h a l l  receive a f a i r  and i m p a r t i a l  t r i a l .  The t r i a l  j u d g e  
must p r o t e c t  t h e  accused from improper o r  ha rmfu l  s t a t e m e n t s ,  
o r  conduct  by a w i t n e s s  o r  by a p r o s e c u t i n g  a t t o r n e y  d u r i n g  
t h e  c o u r s e  of a t r i a l .  

S i m i l a r l y ,  " [ t o ]  s a f e g u a r d  t h e  due p r o c e s s  r i g h t s  of t h e  accused ,  a t r i a l  

judge  h a s  a n  a f f i r m a t i v e  c o n s t i t u t i o n a l  d u t y  t o  minimize t h e  e f f e c t s  of 

p r e j u d i c i a l  p r e - t r i a l  p u b l i c i t y . "  Gannet t  Co. v. DePasquale,  443 U.S. 368, 

378 (1979) ;  see Sheppard v. Maxwell, 384 U.S. 333 (1966);  Uni ted  States v. 

Hawkins, 658 F.2d 279, 285 ( 5 t h  C i r .  1981) .  

These c r u c i a l  c o n s t i t u t i o n a l  p r o t e c t i o n s  w e r e  n o t  for thcoming i n  t h e  

i n s t a n t  case, and as a r e s u l t  t h e  fundamental  f a i r n e s s  of t h e  p roceed ings  

w a s  d e s t r o y e d .  See Hance v. Zan t ,  s u p r a .  A p p e l l a n t ' s  c o n v i c t i o n  and d e a t h  

s e n t e n c e  must b e  r e v e r s e d  and t h e  case remanded f o r  a new t r i a l ,  ( i n  a 

l o c a t i o n  o u t s i d e  t h e  r e a c h  of t h e  Escambia County p r i n t  and b r o a d c a s t  media) .  

S e e  e .g .  Manning v. S t a t e ,  s u p r a ;  Uni ted Sta tes  v. Hawkins, s u p r a ;  S inger  

v.  Sta te ,  s u p r a ;  Thomas v. S t a t e ,  s u p r a ;  Washington v. S t a t e ,  s u p r a ;  Miller 

v .  S t a t e ,  s u p r a ;  Maggard v. S t a t e ,  s u p r a ;  P e r r y  v. S t a t e ,  s u p r a ;  T e f f e t e l l e r  

v .  S ta te ,  s u p r a ;  Hance v. Zan t ,  s u p r a ;  Carter v. S t a t e ,  s u p r a .  

ISSUE X I  

THE TRIAL COURT ERRED I N  ALLOWING THE STATE TO INTRODUCE 
TESTIMONY CONCERNING IRRELEVANT COLLATERAL CRIMES. 

I n  t h e  g u i l t  phase  of t h e  t r i a l ,  over  d e f e n s e  o b j e c t i o n  (R.933-35), t h e  

s ta te  i n t r o d u c e d  t es t imony  of Shan ivan ia  Green Robinson t o  t h e  e f f e c t  t h a t  

t h e  gun used i n  t h e  robbery  and s h o o t i n g  i n c i d e n t  belonged t o  h e r ;  t h a t  appel-  

l a n t ,  who w a s  a f r i e n d  of h e r s ,  had been a t  h e r  house  on t h e  day of t h e  

crime; and t h a t  t h e  n e x t  day s h e  d i s c o v e r e d  t h a t  t h e  gun w a s  m i s s i n g  (R.936- 

3 9 ) .  The s t a t e  a l s o  i n t r o d u c e d ,  o v e r  d e f e n s e  o b j e c t i o n  and mot ion f o r  m i s -  

t r i a l  (R.1046-47, :LO53-56, l 0 5 9 ) ,  t h e  tes t imony of J a n e t  P e a r c e  t o  t h e  
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* 
1 a 

e f f e c t  t h a t  around noon on October 19 ,  1982 i n  downtown Mobile, a p p e l l a n t ,  

accompanied by another  man, dragged he r  ou t  of he r  c a r ,  placed a sharp  

o b j e c t  a t  her  back, s t o l e  he r  purse,  and drove o f f  i n  t h e  car (R.1056-59), 

and the  testimony of p o l i c e  o f f i c e r  Gregory Moody t o  t h e  e f f e c t  t h a t  M r s .  

Pearce's ca r  w a s  recovered i n  downtown Pensacola,  on t h e  evening of t h e  

robbery of Freedom Savings, about a block away from t h e  bank (R.1047-51). 

The defense  contended t h a t  t h e  foregoing evidence showing t h e  commission 

of c o l l a t e r a l  crimes by appe l l an t  w a s  p r e j u d i c i a l  and i r r e l e v a n t .  The 

prosecutor  argued, and t h e  t r i a l  cou r t  appeared t o  agree ,  t h a t  t h e  testimony 

w a s  r e l e v a n t  t o  show premedi ta t ion  (see R.935,1055). 

The s ta te ' s  theory of t h i s  case w a s  t h a t  a f t e r  t h e  bank robbery w a s  

i n t e r r u p t e d  by t h e  p o l i c e ,  and a f t e r  appe l l an t  s a w  t h a t  t h e  p o l i c e  had h i s  

companion C l i f f  Jackson on the  ground, a p p e l l a n t  (who, according t o  t h e  

s t a te ' s  theory,  had "made a c l ean  break" and w a s  headed back t o  h i s  c a r )  

doubled back, snuck up behind t h e  o f f i c e r s ,  and d e l i b e r a t e l y  f i r e d ,  k i l l i n g  

Of f i ce r  Taylor and wounding Of f i ce r  B a i l l y .  Appel lant  himself w a s  wounded 

f ive  t i m e s  i n  t h e  ensuing shootout .  Appel lant  admit ted t h a t  he and Jackson 

decided t o  rob the  bank before  they a r r i v e d  i n  Pensacola (R.1098). Appel- 

l a n t  admit ted t h a t  he w a s  heading back t o  t h e  parked car, when he  turned 

around and s a w  t h a t  t h e  p o l i c e  had Jackson on t h e  ground (R.1100-01). H e  

t e s t i f i e d  as fol lows:  

MR. LOVELESS [defense  counse l ] :  Clarence,  when you went i n  
t o  rob t h a t  bank, d id  you in tend  t o  h u r t  anyone? 

APPELLANT: No, I d i d n ' t .  

Q.  
anyone ? 

Why d id  you have t h e  gun if you d i d n ' t  in tend  t o  h u r t  

A. Well, I f i g u r e  i f  I had went i n  t h e r e  without  a gun, I 
probably wouldn't have go t  what I went i n  t h e r e  f o r .  

Q. You went i n  t h e r e  t o  rob t h e  bank? You went i n  t h e r e  
t o  g e t  t h e  money; i s  t h a t  r i g h t ?  

A.  Yes. 
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Q. When you came out, you saw Cliff on the ground, the 
officers over him, did you at that time intend to hurt anyone? 

A. No, I didn't. I thought probably I could just persuade 
him to put his gun down. 
the blind side. 

Q. 
to kill anybody? 

A. No, I didn't. I didn't know anybody was killed until I 
got the word when I was in the hospital. 

That's why I approached him from 

At any time during this whole incident, did you intend 

(R.1105-06). 

Thus, it is apparent that appellant's identity as the person who com- 

mitted the bank robbery and shot Officers Taylor and Bailly was not at issue. 

Similarly, there was no issue as to whether or not the robberywas premedi- 

tated, since appellant admitted that it was, and since that premeditation does 

not automatically transfer to the murder. See Gorham v. State, __ So. 2d 

(Fla. 1984)(case no. 62,882, opinion filed July 19, 1984)(9 FLW 310,311). 

The only issue for the jury to decide was whether the murder of Officer 

Taylor was premeditated, which in turn depends on appellant's state of mind 

as he approached the officers who were kneeling over Cliff Jackson - whether 

he intended, as he testified, to try to free his companion without blood- 

shed, or whether he intended to kill the officers. The fact that the car 

and gun used in the bank robbery were stolen sheds no light on this question, 

and the state's presentation of evidence of these crimes served no purpose 

except to show appellant's bad character and propensity to commit crimes. 

It was thus inadmissible under the Williams rule. See e.g. Williams v. State, 

110 So.2d 654 (Fla. 1959); Drake v. State, 400 So.2d 1217 (Fla. 1981); 

Jackson v. State, 451 So.2d 458 (Fla. 1984). 

- 

In Marion v. State, 287 So.2d 419, 421 (Fla. 4th DCA 1974), the appellate 

court quoted the following statement of Justice Thornal in State v. Norris, 

168 So.2d 541, 543 (Fla. 1964): 
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In Williams v. State, supra, we undertook to examine in depth 
the rules governing the admissibility of similar fact evidence 
as proof of a fact in issue in a criminal case. We there held 
that similar fact evidence is admissible if relevant, except 
to prove bad character or criminal propensities. Such evidence 
is not objectionable merely because it points to the commission 
of another crime. The objective to be accomplished by allowing 
such evidence is not proof of a collateral crime outside of the 
indictment. Its purpose is to prove a fact in issue in the 
case before the Court. Its relevancy will not be destroyed 
merely because it would also be relevant to the proof of a 
separate crime. . . . 

With regard to this principle, the court in Marion continued: 

We deem the underlined words to be the essential determinative 
standard, i.e., relevant, that is t o  say, "to prove a fact in 
issue in the case before the Court". If there is no fact "in 
issue'' there is no relevancy and the collateral evidence should 
not be admitted. See 13 Fla.Jur. 

Evidence Q 113. Evidence is admissible if it is relevant to 
prove identity, to show a common scheme or design, to show guilty 
knowledge, to prove intent, motive or pattern, to show absence 
of mistake, to show a system of general pattern of criminality, 
to disprove an alibi, to disprove unlawful entrapment, or as 
a part of the res gestae. 
relevancy disappears and such evidence is inadmissible. 
Obviously, if a person's identity is not at issue, e.g. eyewitness 
testimony clearly identifying the accused, how is it relevant 
to introduce evidence that the defendant was "identified" as 
having participated in another criminal act. . . . 

If none of these elements are "in issue" 

Marion v. State, supra, at 422 

In the present case, appellant's identity was not in issue. Premeditation 

of the robbery was not in issue. Premeditation of the murder was in issue - 
was the only issue - but the evidence presented by the state concerning the 

theft of the gun from Ms. Robinson and the robbery of Mrs. Pearce and the 

taking of her car and purse was wholly irrelevant to whether the killing was 

premeditated. The challenged evidence showed criminal propensity and bad 

character, and nothing more. Its admission was prejudicial, and reversible, 

error. Drake v. State, supra; Jackson v. State, supra. 

ISSUE X I 1  

THE TRIAL COURT ERRED IN ALLOWING THE STATE TO INTRODUCE A 
PHOTOGRAPH OF THE VICTIMS'S BODY, TAKEN AT THE AUTOPSY AND 
DEPICTING THE RESULTS OF EMERGENCY MEDICAL PROCEDURES PERFORMED 
AFTER THE SHOOTING, WHERE THE PHOTOGRAPH WAS GRUESOME, INFLAM- 
MATORY, AND IRRELEVANT TO ANY ISSUE IN THE CASE. 
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I n  Rosa v. S t a t e ,  412 So.2d 891  ( F l a .  3d DCA 1982) ,  t h e  a p p e l l a t e  c o u r t  

a p p l i e d  a n  e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  t h a t  photographs  of a murder v ic t im 

are a d m i s s i b l e  even i f  gruesome and inf lammatory,  and r e v e r s e d  Rosa ' s  con- 

v i c t i o n  of second d e g r e e  murder upon a h o l d i n g  t h a t  " t h e  photograph of t h e  

d e c e a s e d ' s  b l o o d- s p a t t e r e d  body, which d e p i c t e d  t h e  r e s u l t s  of emergency pro-  

c e d u r e s  performed a f t e r  t h e  s t a b b i n g ,  i n c l u d i n g  p r o t r u d i n g  s u r g i c a l  t u b e s  

and s u t u r e s ,  w a s  i r r e l e v a n t " .  See a l s o  Dyken v. State ,  89 So.2d 866 ( F l a .  

1956) ;  Beagles  v. State,  273 So.2d 796 ( F l a .  1st DCA 1973) .  T h i s  e x c e p t i o n  

r e c o g n i z e s  t h a t  where t h e  c o n d i t i o n  of t h e  body h a s  been a l t e r e d  o r  d i s t o r t e d  

by medica l  p rocedures  o r  o t h e r  f a c t o r s  e x t r a n e o u s  t o  t h e  i s s u e s  i n  t h e  case, 

t h e  r e l e v a n c y  of t h e  photograph may b e  d e s t r o y e d .  See a l s o  F l a . S t a t .  590.403, 

which p r o v i d e s  t h a t  even r e l e v a n t  ev idence  i s  i n a d m i s s i b l e  i f  i t s  p r o b a t i v e  

v a l u e  i s  s u b s t a n t i a l l y  outweighed by i t s  p r e j u d i c i a l  e f f e c t .  

I n  t h e  p r e s e n t  case, a p p e l l a n t  s p e c i f i c a l l y  o b j e c t e d  t o  t h e  admiss ion 

of a photograph d e p i c t i n g  t h e  r e s u l t s  of t h e  emergency medica l  p r e c e d u r e s  

and showing O f f i c e r  T a y l o r ' s  f a c e  (R.968). The p r o s e c u t o r  s a i d  t h e  photo- 

graphs  w e r e  b e i n g  o f f e r e d  t o  show i d e n t i t y ,  and t o  show t h e  l o c a t i o n  of t h e  

wounds, and a s s e r t e d  t h a t  t h e  s t a te  had no photographs  which d i d  n o t  show t h e  

emergency medica l  p rocedures  (R.968, 970) .  The t r i a l  c o u r t  observed t h a t  h e  

doubted s e r i o u s l y  whether  t h e  d e f e n s e  w a s  d i s p u t i n g  t h e  i d e n t i t y  of t h e  v i c t im ,  

and d e f e n s e  c o u n s e l  agreed  t h a t  h e  w a s  n o t  (R.968). The c o u r t  a l s o  s t a t e d  

t h a t  t h e r e  w a s  some q u e s t i o n  i n  h i s  mind as t o  whether  h e  wanted t o  l e t  

" t h e s e  h o r r i b l e  t h i n g s"  go t o  t h e  j u r y  ( R.969). H e  r u l e d  t h a t  h e  would 

a l l o w  t h e  photographs  i n t o  ev idence ,  and a l l o w  t h e  medica l  examiner,  D r .  

B i r d w e l l ,  t o  r e f e r  t o  them i n  h i s  t e s t imony ,  b u t  h e  would n o t  y e t  a l l o w  t h e  

s ta te  t o  p u b l i s h  them t o  t h e  j u r y  (R.970). A t  t h e  c l o s e  of t h e  s ta te ' s  case, 

however, and long  a f t e r  t h e  c o n c l u s i o n  of t h e  medica l  examiner ' s  t e s t imony ,  

t h e  c o u r t  o v e r r u l e d  t h e  d e f e n s e  o b j e c t i o n s  and a l lowed t h e  photographs  t o  b e  

p u b l i s h e d  t o  t h e  j u r y .  
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Appellant submits that these photographs were irrelevant to any matter 

in issue [see Marion v. State, 287 So.2d 419, 421-22 (Fla. 4th DCA 197411, 

and that they (particularly the photograph which shows the victim's face) 

are unnecessarily gruesome and inflammatory. Their prejudicial effect 

clearly outweighed whatever minimal probative value they may have had, and 

they should not have gone to the jury. Rosa v. State, supra; Fla.Stat. 590.403. 

ISSUE XI11 

THE TRIAL COURT ERRED IN REFUSING TO GIVE THE JURY SPECIFIC 

IT COULD CONSIDER. 
INSTRUCTIONS AS TO NON-STATUTORY MITIGATING CIRCUMSTANCES 

Through the penalty phase testimony of appellant, his parents and neigh- 

bors in Mobile, and Dr. Larson, the defense's effort to persuade the jury 

to recommend a life sentence rather than the death penalty was primarily 

geared to the presentation of non-statutory mitigating circumstances. During 

the charge conference for the penalty phase, defense counsel contended that 

the standard jury instruction that the jury may consider "any other aspect 

of the defendant's character or record, or any other circumstance of the 

offense" (see R.1432) was not sufficiently specific to guide the jury's 

consideration of non-statutory mitigating factors (R.1288). Defense counsel 

submitted a written list of non-statutory mitigating circumstances which 

would be supported by the evidence, and requested the court to instruct the 

jury accordingly. 

instruct the jury that these mitigating circumstances were established; but 

only that the court "instruct them according to this list saying that we 

have presented these matters and then it is for the jury to decide whether 

o r  not they constitute specific mitigation" (R.1288)]. Among the requested 

instructions as to mitigating factors which the jury might consider were 

that appellant has been helpful to the ill and elderly in his community; 

that appellant maintains the love of his family; that appellant has low 

[Note that defense counsel was not asking the court to 
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intelligence; and that appellant has suffered from anticipation of execu- 

tion and from the pain of his injuries (R.1664). Over defense objection, 

the trial court refused to give any instructions on specific non-statutory 

mitigating circumstances (R.1289, 1664); he told defense counsel that he 

could present the evidence and argue it under the "any other aspect" 

instruction (R.1289). 

The trial court subsequently instructed the jury, as to aggravating 

circumstances, as follows: 

The aggravating circumstances that you may consider are limited 
to any of the following that are established by the evidence. 

First, that the defendant has been previously convicted of a 
felony involving the threat of violence to some person. The 
crime of first degree robbery is a felony involving the threat 
of violence to another person. The crimes of robbery with a 
firearm are felonies involving the threat of violence to another 
person. 

Second, the defendant in committing the crime for which he is 
to be sentenced knowingly created a great risk of death to many 
persons. 

Third, the crime for which the defendant is to be sentenced was 
committed while he was engaged in the commission of or flight 
after committing the crime of robbery. 

Fourth, that the crime for which the defendant is to be sentenced 
was committed for the purpose of avoiding or preventing a lawful 
arrest of effecting an escape from custody. 

Fifth, the crime for which the defendant is to be sentenced 
was committed in a cold, calculated, and premeditated manner 
without any pretense of moral or legal justification. 

(R.1431-32). 

In contrast to the concrete and focused list of aggravating factors, the 

instruction on mitigating factors was as follows: 

Among the mitigating circumstances you may consider, if esta- 
blished by the evidence,are the age of the defendant at the 
time of the crime, and any other aspect of the defendant's 
character or record, and any other circumstance of the offense. 

(R. 1432) 

Where the instructions to the jury in the penalty phase of a capital trial 

fail to adequately inform the jury about the nature and function of mitigating 
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circumstances, those instructions are constitutionally deficient. See 

Chenault v. Stynchcombe, 581 F.2d 444 (5th Cir. 1978); Spivey v. Zant, 

661 F.2d 464 (5th Cir. 1981); Goodwin v. Balkcom, 684 F.2d 794 (11th Cir. 

1982); Westbrook v. Zant, 704 F.2d 1487 (11th Cir. 1983); see also 

Georgia, 428 U.S. 153, 192-93 (1976). Under the principles expressed in 

Lockett v. Ohio, 438 U.S. 586 (1978) and Eddings v. Oklahoma, 455 U.S. 104 

(1982), the mitigating circumstances which are available to a capital defen- 

dant, if established by the evidence, cannot constitutionally be limited 

to those in the statute. See Songer v. State, 365 So.2d 696, 700 (Fla. 1978). 

By refusing to give the jury specific instructions on non-statutory 

mitigating circumstances which were supported by the evidence and which were 

requested by the defense, the trial court not only failed to adequately 

guide the jury in its consideration of these circumstances, he also subtly 

denigrated the evidence in mitigation presented by the defense and implied 

to the jury that it was worthy of little weight, thereby violating the con- 

stitutional principles of Lockett v. Ohio, supra. 

In State v. Johnson, 257 S.E.2d 597, 616-17 (1979), the Supreme Court 

of North Carolina held that, when properly requested to do so, the trial 

court must instruct the jury on specific non-statutory mitigating circumstances: 

Frequently . . . there may be a number of things, including 
good character, which a defendant contends the jury should 
consider in litigation. In order to insure that the trial 
judge mentions these to the jury in his instructions the 
defendant must file a timely request. Otherwise failure of the 
court to mention any particular item as a possible mitigating 
factor will not be held in error so long as the trial judge 
instructs that the jury may consider any circumstance which it 
finds to have mitigating value pursuant to G.S. 15A-2000(f)(9) .... 
If, however, a defendant makes a timely request for a listing 
in writing of possible mitigating circumstances, supported 
by the evidence, and if these circumstances are such that the 
jury could reasonably deem them to have mitigating value, we 
are of the opinion that the trial judge must put such circum- 
stances on the written list. 

The legislature did not intend to give those mitigating circum- 
stances expressly mentioned in the statute primacy over others 
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which might be included in the "any other circumstance" pro- 
vision. Such an intent, if it existed, might run afoul of 
Lockett v. Ohio, supra, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 
973. . . .  
Under Lockett a legislature would be free to provide that the 
existence of certain mitigating factors would preclude the im- 
position of the death penalty, while the existence of others 
should simply be considered, but not as controlling, on the 
question. A death penalty sentencing statute, however, which by 
its terms or the manner in which it is applied, puts some miti- 
gating circumstances in writing and leaves others to the jury's 
recollection might be constitutionally impermissible under the 
reasoning of Lockett. For if the sentencing authority cannot be 
precluded from considering any relevant mitigating circumstance 
supported by the evidence neither should such circumstances be 
submitted to it in a manner which makes some seemingly less 
worthv of consideration than others. 

Thus we are satisfied that our legislature intended that all 
mitigating circumstances, both those expressly mentioned in the 
statute and others which might be submitted under G.S. 15A-2000 
(f)(9), be on equal footing before the jury. If those which are 
expressly mentioned are submitted in writing, as we believe 
they should be, then any other relevant circumstance proferred 
by the defendant as having mitigating value which is supported 
by the evidence and which the jury may reasonably deem to have 
mitigating value must, upon defendant's timely request, also 
be submitted in writing. 

For the reasons expressed in State v. Johnson, supra, appellant submits 

that the trial court's refusal to instruct the jury on specific non-statutory 

mitigating factors was error of constitutional dimension, which requires 

that his death sentence be reversed and the case remanded for a new penalty 

hearing before a newly empaneled jury. 

ISSUE XIV 

THE TRIAL COURT'S FINDINGS IN SUPPORT OF THE DEATH SENTENCE 
ARE UNCLEAR WITH REGARD TO WHETHER HE CONSIDERED ALL OF THE 

BY APPELLANT; AND ARE UNCLEAR AS TO WHAT, IF ANY, MITIGATING 
CIRCUMSTANCES HE FOUND. 

EVIDENCE OF NON-STATUTORY MITIGATING CIRCUMSTANCES OFFERED 

Perhaps symptomatic of the trial court's implicit denigration of non- 

statutory mitigating circumstances [see Issue XIII, supra] is the court's 

superficial treatment, in his findings of fact, of the evidence offered by 

appellant to show the existence of non-statutory mitigating factors. The 
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trial court's sentencing order, after setting forth in narrative form his 

factual findings as to aggravating circumstances, recites only the following 

with regard to mitigating circumstances: "The age and background of Clarence 

Hill do little to mitigate the circumstances of the killing of Officer 

Taylor" (R.1669). From this brief, enigmatic statement, it is impossible 

to discern whether the trial court found that appellant's age (24) and 

''background" do not establish any mitigating circumstances, or whether he 

found that they do establish one or more mitigating circumstances, but 

accorded them little weight as compared to the aggravating circumstances 

he found. See Hall v. State, 381 So.2d 683, 684 (Fla. 1978)(0rder for Clari- 

fication); Mann v. State, 420 So.2d 578, 581 (Fla. 1982). In addition, it 

is impossible to discern, from the trial court's use of the nebulous phrase 

''age and background of Clarence Hill", which of the non-statutory mitigating 

factors offered by appellant were even considered by the trial court, much 

less to discern which factors were found. See Lockett v. Ohio, supra; 

Eddings v. Oklahoma, supra. For example, was appellant's low intelligence 

and lack of verbal skills considered as part of his "background"? 

found as a mitigating circumstance? Were the physical injuries sustained by 

appellant in the shooting incident, and the colostomy he subsequently under- 

went, considered as part of his "background"? Was this found as a mitigating 

circumstance? From the trial court's sentencing order, it is impossible 

to tell. 

Was it 

In Hall v. State, supra, the trial court found, with regard to mitigating 
mitigating 

circumstances, only that "there are insufficient/circumstances as enu- 

merated in Section 921.141, Florida Statutes, to outweigh the aforesaid 

aggravating circumstances. . . .I1 This Court held that more detailed 

findings of fact were required to enable the Court to properly review the 

death sentence (imposed after a jury life recommendation) in accordance with 

the standard set forth in Tedder v. State, 322 So.2d 908 (Fla. 1975). In 
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Mann v. State, supra (in which the death sentence was imposed after a jury 

death recommendation), the trial court stated in his findings that "[tlhe 

only mitigating circumstance apparent to the Court which is based solely 

upon the opinion of Dr. Alfred Fireman, a local psychiatrist, is that the 

defendant suffered from psychotic depression and paranoid feelings of rage 

against himself because of strong pedophilic urges". On appeal, this Court 

said : 

From this we are unable to discern if the trial judge found 
that the mental mitigating circumstances did not exist. If so 
it appears that he misconstrued the doctor's testimony. On the 
other hand, he may have found them to exist and weighed them 
against the proper aggravating circumstances. We, however, 
cannot tell which occurred. The trial judge's findings in 
regard to the death sentence should be of unmistakable clarity 
so that we can properly review them and not speculate as to what 
he found; this case does not meet the test. 

Mann v. State, supra, at 581. 

In the present case, the trial court's findings of fact as to aggravating 

circumstances (like his jury instructions as to aggravating circumstances) 

are specific and unmistakably clear. On the other hand his finding of 

fact as to mitigating circumstances (like his jury instruction as to mitiga- 

ting circumstances)is a general, nebulous, "catch-all" determination that 

whatever there may be in mitigation in appellant's "background", it "does 

little" (in the trial court's view) to mitigate the circumstances of this 

crime. It is necessary to speculate as to what (if any) specific non- 

statutory mitigating circumstances the trial court considered, and what (if 

any) non-statutory mitigating circumstances he found. The trial court's 

findings fail to demonstrate that he fully and fairly considered the evidence 

presented by appellant for the purpose of establishing non-statutory mitiga- 

ting circumstances, and thus the death sentence imposed in this case 

violates the principles expressed in Lockett v. Ohio, supra and Eddings 

v. Oklahoma, supra. In addition, the trial court's findings are insuffi- 

ciently clear to permit proper appellate review. Hall v. State, supra; 
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Mann v .  S ta te ,  supra,  Appel lan t ' s  dea th  sen tence  should be vacated and t h e  

case remanded f o r  resentenc ing .  

ISSUE 

THE TRIAL COURT ERRED I N  F I N D I N G ,  AS AN AGGRAVATING CIRCUM- 
STANCE, THAT THE HOMICIDE WAS COMMITTED I N  A COLD, CALCULATED, 
AND PREMEDITATED MANNER. 

During t h e  course of t h e  robbery of t h e  Freedom Savings and Loan, when 

a p p e l l a n t  and C l i f f  Jackson became aware of t h e  presence of t h e  p o l i c e ,  

Jackson l e f t  by t h e  f r o n t  en t rance  and w a s  immediately apprehended by O f f i c e r s  

B a i l l y  and Taylor ,  whi le  a p p e l l a n t  l e f t  by the  back door and w a s  headed t o  

h i s  parked c a r .  A s  he headed down t h e  s t ree t ,  a p p e l l a n t  s a w  t h a t  Jackson had 

been caught,  whereupon appe l l an t  turned around t o  t r y  t o  rescue  h i s  com- 

panion. These f a c t s  are r e f l e c t e d  i n  t h e  t r i a l  c o u r t ' s  sen tenc ing  order  

(R.1668), and i n  a p p e l l a n t ' s  testimony as w e l l  (R.1099-1103). 

Appel lant  t e s t i f i e d  t h a t  he d i d  not  i n t end  t o  k i l l  anyone; t h a t  he began 

f i r i n g  when Of f i ce r  B a i l l y  wheeled around and s t a r t e d  f i r i n g  a t  him (R.1103- 

06, 1119-23). Of f i ce r  B a i l l y  t e s t i f i e d  t h a t  he "heard a bang" and f e l t  a 

s t i n g  on t h e  l e f t  s i d e  of h i s  neck be fo re  he  wheeled around and commenced 

f i r i n g  (R.868-69). 

wi tnesses ,  t h e  j u r y  ev iden t ly  concluded t h a t  t h e  c i r c u m s t a n t i a l  evidence of 

premeditat ion w a s  s u f f i c i e n t  t o  r e f u t e  a p p e l l a n t ' s  testimony t h a t  he d id  

not  i n t end  t o  k i l l  anyone.12 

Based on t h e  testimony of O f f i c e r  B a i l l y  and o t h e r  s tate 

The t r i a l  cour t  based h i s  f i nd ing  of t h e  "cold,  c a l c u l a t e d ,  and premedi- 

ta t ed"  aggravat ing circumstance on t h e  evidence t h a t  appe l l an t  approached 

t h e  two o f f i c e r s  from t h e  rear,  undetected,  and drew h i s  p i s t o l  and f i r e d ,  

wounding O f f i c e r  B a i l l y  and k i l l i n g  Of f i ce r  Taylor (R.1668-69). B a i l l y  

12 

concede, f o r  purposes of t h i s  appea l ,  t h a t  t h e  evidence w a s  l e g a l l y  s u f f i -  
c i e n t  t o  permit t h e  j u r y  t o  f i n d  t h a t  t h e  k i l l i n g  w a s  premeditated.  

While appe l l an t  does no t  concede t h i s  as a matter of f a c t ,  he w i l l  
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himself testified that he heard only the one shot, and felt the sting on 

his neck, whereupon he turned and fired six rounds, until his gun was empty 

(R.868-69). Bailly did not know how many times appellant fired back, and 

did not realize that Officer Taylor had been hit until considerably later, 

when he (Bailly) had returned after chasing Cliff Jackson into an alleyway 

(R.869-72). Appellant submits that while the evidence may have been legally 

sufficient to support a finding of premeditation, it was clearly insuffi- 

cient to show the heightened degree of premeditation or calculation neces- 

sary to support the aggravating circumstance. 

Simple premeditation is not sufficient to support a finding of the aggra- 

vating circumstance established by Fla.Stat. 921.141(5)(i); the evidence 

must show beyond a reasonable doubt that there was a "heightened degree 

of premeditation, calculation, or planning." Richardson v. State, 437 So.2d 

1091, 1094 (Fla. 1983); see also White v. State, 446 So.2d 

1031, 1037 (Fla. 1984); Preston v. State, 444 So.2d 939, 946-47 (Fla. 1984.) 

In Richardson v. State, supra, this Court observed that the evidence did 

not support a finding of the "cold, calculated, and premeditated" aggra- 

vating circumstance: 

The facts and circumstances show that the victim discovered 
appellant, a person known to him, committing a burglary and 
that the murder was extemporaneously committed for the purpose 
of avoiding a lawful arrest. The evidence does not show beyond 
a reasonable doubt that there was any heightened degree of pre- 
meditation, calculation, or planning. 

Similarly in the instant case, appellant and Cliff Jackson were inter- 

rupted in the midst of a bank robbery by the arrival of the police. [ A s  

recognized in Gorham v. State, - So. 2d - (Fla. 1984)(case no. 62,882, 

opinion filed July 19, 1984)(9 FLW 310), the fact that the robbery may have 

been premeditated in a cold and calculated manner does not automatically 

transfer to the murder itself]. Finding himself in this highly stressful 

situation, appellant made the very bad decision to try to help his companion 

- 135 - 



escape. The trial court concluded from the evidence that appellant 

came up on the officers from the rear and fired the first shot. In any 

event, a shoot-out ensued, in which Officer Taylor was killed, appellant was 

seriously wounded, and Officer Bailly and Cliff Jackson were also wounded. 

The facts and circumstances of this case indicate that the shooting incident, 

if premeditated, was more the product of adrenaline than calculation; done 

in hot blood rather than cold blood. 

The evidence does not establish beyond a reasonable doubt the existence 

of the "cold, calculated, and premeditated" aggravating circumstance. See 

Richardson v. State, supra. Since there was considerable evidence of non- 

statutory mitigating circumstances before the trial court, and since his 

sentencing order is unclear as to whether he found any of these mitigating 

circumstances to be established, the error in finding an unproven aggrava- 

ting circumstance requires resentencing. Mann v. State, 420 So.2d 578 (Fla. 1982). 

V CONCLUSION 

Based on the foregoing argument, reasoning, and citation of authority, 

appellant respectfully requests that this Court grant the following relief: 

Reverse the conviction and death sentence and remand for a new trial 

[Issues I, II, III, IV, V, VI, VII, X, XI, XII]. 

Reverse the death sentence and remand for a new penalty proceeding before 

a newly empaneled jury [Issue I (alternative relief), VIII, IX, XIII]. 

Reverse the death sentence and remand for resentencing by the trial 

court [Issues XIV, XV].  
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