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ARGUVENT | N REPLY

ARGUMENT |: LETHAL | NJECTI ON

In his Initial Brief, M. H Il asserted that a recent study
publ i shed in the worl d-renowned nedi cal journal THE LANCET by Dr.
David A Lubarsky and three co-authors confirmed, through the
anal ysis of enpirical after-the-fact data, that the scientific
critique of the use of sodi um pentothal, pancuronium brom de, and
pot assi um chl ori de creates a foreseeable risk of the gratuitous
and unnecessary infliction of pain on a person being execut ed.

In its answer, the State clains that Alu]nfortunately for
H Il this is a >generous reading- of what is concluded in the
research letters.@ (Answer at 10). In naking this assessnent,
the State attenpts to draw focus to one paragraph in the study
which relates to protocol design. Mreover, the State altogether
ignores the affidavit which M. Hill presented in the |ower court
proceedi ngs fromone of the actual authors of the article, Dr.
Lubarski. In this affidavit, Dr. Lubarski states that Athe use
of this succession of chem cals (sodium pentothal, pancuronium
brom de, and potassiumchloride) in judicial executions by |ethal
injection creates a foreseeable risk of the unnecessary
infliction of pain and suffering.(0 (Att. B).

According to Dr. Lubarski, pancuroniumbromde is
unnecessary to bring about the death of a person being executed
by lethal injection. (Att. B). Dr. Lubarski further explained in

his affidavit that when the third chem cal, potassiumchloride
1



reaches the heart, it causes a heart attack. |[If the anesthesia
(first chemcal) has worn off by that tine, the condemmed feels
the pain of a heart attack. However, in this case, M. H Il wll
be unable to communi cate his pain because the pancuroni um brom de
(second chem cal) has paralyzed his face, his arns, and his
entire body so that he cannot express hinself either verbally or
ot herw se. (Att. B).

As Dr. Lubarski concluded, because Floridas practices are
substantially simlar to those of the |ethal-injection
jurisdictions which conducted autopsies and toxicol ogy reports,
whi ch kept records of them and which disclosed themto the
LANCET schol ars, there is at |least the same risk (43% as in
those jurisdictions that M. H Il will not be anesthetized at the
time of his death. (Att. B).

Despite the fact that M. Hill presented Dr. Lubarski:s
findings in an affidavit, the State fails to rebut, |et alone
even nention, Dr. Lubarskizs findings, which were made to a
reasonabl e degree of scientific certainty. (Att. B)

Consequently, as there was no evidentiary hearing, the facts

presented therein nust be taken as true. Peede v. State, 748 So.

2d 253, 257 (Fla. 1999); Gaskin v. State, 737 So. 2d 509, 516

(Fla. 1999).
Having failed to rebut the facts as presented by M. Hill,
the State next attenpts to assert a procedural bar, claimng that

M. H Il has not shown why he did not raise this issue in 2003.
2



(Answer at 11). This assertion is patently false. M. Hill
clearly addressed the State:ss procedural bar claimbelow and in
his Initial Brief. (See Initial Brief at 10-12). Yet, for
reasons unknown to M. Hill, the State refuses to address or even
acknow edge hi s argunent.

The State continues its procedural bar quest by asserting
that A fulnless M. H Il can denonstrate that the | atest research
letters either are so new as not to be unearthed or are so uni que
that new light is shed on this issue, the trial court was and is
bound by the rulings finding execution by |ethal injection

constitutional. Robinson v. State, 30 Fla.L. Wekly S576, 2005

Fla. LEXIS 1452 (Fla. July 2, 2005).0 (Answer at 12).1!
Here, the State refuses to accept that this study was

published in 2005. It is new. It is post-Sins and post-
Robi nson. No cases in Florida prior to this one have relied on
this study. This Court did not have the benefit of this study
when finding that the protocols used in 2000 were constitutional.

In fact, to M. Hll=s know edge, this study constitutes the
first enpirical research published regarding |ethal injection

t hus meking it unique.

The State then proceeds to cite to several other cases that
did not rely on the study.



Finally, the State clains that in denying a stay of
execution in a Mssouri capital case recently, the Eighth Crcuit
rejected Dr. Lubarski=s paper.? The State:s reference to
proceedings in Mssouri is of no relevance to these proceedi ngs,
unl ess the State wi shes to concede an evidentiary hearing wherein
it could attenpt to use evidence fromanother State to rebut M.

Hill=s case. See Lenon v. State, 498 So. 2d 923 (Fla. 1986);

McClain v. State, 629 So. 2d 320 (Fla. 1°' DCA 1993).

Further, unlike here, the Petitioner in Mssouri was
attenpting to proceed under a 1983 action in federal court, and
the Eighth GCrcuit denied relief in a brief order wthout
addressing any facts.® M. Hill was not a party to the
proceedi ngs in Mssouri, has no idea what procedures M ssour

uses in its executions, and has never had the opportunity to

2The State then imediately cites to several other cases,
which msleadingly inplies that they too rejected Dr. Lubarski:=s
study. (Answer at 13). A closer exam nation denonstrates that
this is not true, and that in fact, two of these opinions were
i ssued | ong before the study in question.

3 Despite the tenuous procedural posture of that case, four
Justices on the United States Suprenme Court were in favor of
granting certiorari.



exam ne any W tnesses there.

Here, in Florida, the |lower court erred in denying M. Hill
an evidentiary hearing on this issue as he has presented facts
that were not known at the tine the Florida Suprene Court deci ded

Sins v. State, 754 So. 2d 657 (Fla. 2000), and the notion, files

and records in this action fail to conclusively show that M.

HIl is entitled to Ano relief.il See Lenpon v. State, 498 So. 2d

923 (Fla. 1986); FI. R Cim P. 3.851(f)(5)(B). Contrary to the
Statess argunent, an evidentiary hearing is required.
ARGUVMENT | 1: MENTAL RETARDATI ON AND/ OR BRAI N DAMAGE

M. H Il Has Significant Intellectual and Adaptive Functi oning
Defici enci es Wiich Render H m Categorically Exenpt From
Execution, Per Atkins.

Wthin their brief, the State recounts Dr. Larson’s trial
testinmony in an attenpt to dispute the Atkins claim
notw t hstanding the fact that Dr. Larson signed an affidavit
acknow edging he failed to recogni ze the gross disparity in the
verbal and performance sections of M. Hill’s IQtest. See Att.
X. The State m sleadingly details Dr. Larson’s testinony at
l ength without acknow edging the existence of this affidavit.
Answer at 16-18. The affidavit denonstrates that Dr. Larson’s
trial testinmony is not credible and certainly not concl usive of
M. HIl's nental status or abilities.

Wthin Dr. Larson’s February 13, 1990 affidavit, he states:

3. Based upon the nmaterials that | was provi ded by
M. Terrell and sone |imted contacts with M.
HIll's famly, | evaluated M. Hll. On April 1,

5



1983, | provided M. Terrell with a witten report

of ny evaluation with M. Hill. In that
eval uation, | indicated that | found no statutory
mtigating factors in M. H Il s case.

4. | have since been given additional materials
concerning M. Hill’s background and his life |ong
ment al dysfunction. Additionally, | have been

provided with the results of recent psychol ogi cal
testing of M. Hill conducted by Drs. Pat Flem ng
and Ronal d Yarborough. After a thorough review of

these additional materials, | nust now say that ny
ori ginal opinion was based upon inconpl ete data.

5. Based upon the additional data, | would concl ude
that substantial statutory and nonstatutory
mtigating factors were present in M. Hll’'s
case. If | had this information at the tine of
trial | would have testified to the presence of

two statutory mtigating factors: that M. Hill
was under extrene enotional disturbance at the
time of the offense and that his ability to
appreciate the crimnality of his conduct or to
conformhis conduct to the | aw was substantially

inmpaired. | would also have testified to the
presence of additional nonstatutory mtigating
factors to include that M. Hi Il was under the

dom nation of M. Jackson, his codefendant at the
time of the offense.

6. Because of insufficient background materials, |
m ssed the significance of the wide disparity in
M. HIl's verbal and performance |1 Q scores. This

significant difference is indicia of organic brain
damage and addi ti onal neuropsychol ogi cal testing

shoul d have been done on M. Hi Il in 1983. If it
had been done, it would have nmade a difference in
nmy findings.

See Att. X (enphasis added).
Clearly, the State’s reliance upon any trial testinony by
Dr. Larson is msplaced at best. In light of his admtted

m st ake and | ack of sufficient background nmaterial regarding the



“l'ife long nmental dysfunction” at issue in this current appeal,
see id., Dr. Larson’s trial testinony is sinply not reliable.

Rat her, his errors magnify the need for an evidentiary hearing

regarding M. Hill’s brain damage, nental retardation, and nental
stat us.

The State further clains that M. H Il has devel oped “no
evidence” to support his claimthat M. H Il suffers “from an

equi val ent and equally paralyzing affliction that nust be
entitled to the sane protections under Atkins . . . See Answer at
20. However, in making this specious claimthe State conpletely
ignores and fails to admt that M. H |l provided a wealth of
evi dence regarding his affliction in the affidavits and reports
attached to M. Hill’s postconviction notion. See Atts. A-AA
These affidavits and reports are replete with evidence of
brai n damage, adaptive functioning deficits, and nental
retardation. Doctors who have tested and assessed M. Hill,
including Dr. Flem ng and Dr. Eisenstein, have noted over and
over his substantial inmpairnents in intellectual and adaptive
functioning, as well as his organic brain danage. Dr. Eisenstein
specifically addresses nental retardation and adaptive
functioning issues in his report. Yet interestingly, the State
fails to acknow edge Dr. Eisenstein s report in their answer

brief when arguing their m sguided contention that M. Hill



produced no evidence to support his Atkins claim Significantly,
Dr. Eisenstein stated:

M. Carence Hill:=s neuropsychol ogi cal data and history

of head trauma, are significant for brain damage. In
all probability, his brain damage is |eft hem spheric,
| ong standi ng, and devel opnental in nature. . . . M.
Hill-s intelligence has remai ned consistent as

eval uated over the years of his incarceration. It is
my clinical opinion that M. H Il was in the Educabl e

or MId Mental Retardation range of intellectual
functioning. He has benefitted fromthe structure,
focus, and rehabilitative aspects of his inprisonnment.
This has given himthe opportunity to acquire new

knowl edge and skills that otherw se woul d not have been
avai lable. As a result, his |I.Q scores have

i ncreased, however, his true pre-norbid | evel of
intellectual functioning was in the Borderline to MId
Mental Retardation range. M. Hill:=s adaptive
functioning, or degree to which he was able to maintain
hi msel f i ndependently was consistent with mId nental
retardation. He is extrenely concrete, slow and
sinplistic. He is unable to abstract and figure out
alternative solutions to problems. M. Hill=s |evel of
understanding and maturity remains |ike a pre-

adol escent child. H's conmunication skills are
[imted, with social wthdrawal and isolation. H's
[imted basic skill level would have nmade it difficult
to function independently and effectively in society.

Dr. Eisenstein Report (Decenber 2005), Att. AA at 13-14 (enphasis
added) .

The State’s Answer Brief also fails to acknow edge the
findi ngs of neuropsychol ogist Dr. Pat Flem ng, who found in 1990
that M. Hill:=s brain damage rendered himnentally disabled, and
his behavior at the tinme of the offense was nmarked by

impul sivity, lack of judgnent, inability to foresee consequences,



and confusion. See Attachment C 4

M. HIll clearly suffers fromorganic brain damge and
mental deficiencies that radically Iimt his ability to
conprehend and process information, to |l earn from experience, to
engage in |logical reasoning, or to control his inpulses.
According to Dr. Flem ng, AAt the tine of the crines, M. Hill
was functioni ng under the conbined effects of drugs, brain
damage, inpulsivity, dependency, and the need for approval.@ See
Att. C. Dr. Flemng stated in her report that M. Hill=s
conbi nation of deficits, including drug abuse and brai n damage,
severely inpaired M. Hill:=s ability to function and rendered him
i ncapabl e of appropriate or sensible behavior. See Att. C.  Dr.
Fl em ng concl uded:

The crime was not consistent with his previous behavior.

Prior to his association with nore aggressive friends, he

was never described as violent, hostile, or aggressive.

Cl arence previously conpensated for his deficits by

wi thdrawi ng the (sic) playing with his toys, not in

anti social behavior. The drug and al cohol abuse and the

| eadership of friends . . . apparently led himto exhibit

atypi cal behavior. . . . The conbined effects of brain
damage and drug abuse woul d severely inpair M. Hill:s

4 Undersi gned counsel has attached nunerous affidavits that
attest to M. Hill=s significant deficits in nental and adaptive
functioning. The facts as stated in these affidavits were fully
incorporated as part of M. Hill=s notion to vacate that is the
subj ect of the instant appeal.



ability to function. It would affect his ability to think

clearly, process information, and control behavior, and

control inpulses and enoti ons.

Addi ti onal conpelling evidence of M. H Il s nmental and
intellectual inpairnments can be adduced fromM. HIll’s 1Q test
scores from Mobil e County School records. These scores qualified
himas Anentally retarded@ according to then existing standards
as defined by the Anerican Association on Mental Deficiency
(Retardation). M. Hill achieved a full-scale I Q score of 59 on
the California Achi evenent Test while attending Gorgas El enentary
School — a score which clearly established M. Hill as nmentally
retarded under both the standards of the tine, as well as today:s
definition of nental retardation. See Att. Z.

The foregoing clearly denonstrates that there is no nerit to

the State’s claimthat M. Hi |l has devel oped “no evidence” to
support his contention that he suffers an affliction entitling
himto the protections granted the nmentally retarded in Atkins.
G ven his nental inpairnents and deficiencies, M. H Il is
constitutionally protected from execution because the death
penalty is an unconstitutionally excessive punishnent for M.
H 1l for all the reasons delineated in Atkins.

ARGUMENT [11: SI MMONS CLAI M

Wthin the State’s brief, substantial reliance is placed

upon Dr. Larson's trial testinony. See Answer 21-22. Yet the

10



State utterly fails to acknow edge Dr. Larson’s affidavit, see

infra, where Dr. Larson acknow edges the substantial errors he

made at trial. These errors include his m sunderstanding of the
concept of nental age as applied in a legal context. In his 1986
testinmony at M. Hill's re-sentencing Dr. Larson admtted his

confusion as to the concept of nmental age:

Q Now, you said that you were requested to do a
determ nati on of psychol ogi cal age?

A Yes, | was.

Q Coul d you explain basically what that is?

A |’mnot sure | can. There's a problemw th that.

Psychol ogi cal age really isn’'t a psychol ogi ca
term It’s a legal termthat’s in the statute. |
presune what the |legislature neant at that tine
was they were interested in what a person’s
intellectual level was. And so the way | addressed
that was to address his intellectual functions,
and we’re going to discuss that.

As one devel ops, we | ook at nental age devel oping
chronologically with chronol ogical age. If
chronol ogi cal age goes up and nental ages (sic)
goes at a nuch slower rate, then we see there’s a
descrepancy (sic) between the two, but nental age
our brain basically matures pretty much at the age
of 17, 18, 19. And so our nental age really
doesn’t go much beyond the age of 18 or 19, even

t hough our chronol ogi cal age does. So overall, I'm
not really sure, again, on what the intent of the
| egi sl ature was, because there is a psychol ogi cal

term But | saw his overall intellectua
devel opnent just as | described in detail to the
jury.

Q How about his | evel of academ c function? What
hei ght of achi evenent did he achieve?

A Vell, we didn't assess that formally, but he
couldn’'t read the MWI. | would estimate that his

reading ability is below the sixth grade, fourth
grade, fifth grade perhaps. He was able to do
basic arithnmetic processes. In other words, he
coul d add, you know, subtract, nmultiply and divide

11



with basic arithnetic kind of situations, change
maki ng, so forth, and so on.

RSR 513-514.

Qovi ously, Dr. Larson m stakenly discounted the concept of
mental age at all. Thus, his testinony regarding M. Hill’s
mental age is imediately suspect, as nental age is an
acknow edged concept, defined as “a neasure of nental devel opnment
as determned by intelligence tests, generally restricted to
children and expressed as the age at which that level is
typically attained.” The Anerican Heritage Dictionary, 3'°
Edition (1996). Dr. Larson’s error regarding the applicability
of nental age is conpounded when conbined with his m stakes
regarding the significant disparity between the verbal and
performance portions of M. Hill’s 1Q scores and adm tted | ack of
background naterials available for review Dr. Larson's faulty
opinions at trial do not, as the State erroneously clains,
provi de “conclusive” record evidence that an evidentiary hearing
is not warranted. Rather, his m stakes serve only to heighten
the need for an evidentiary hearing concerning M. Hill’ s nental
age, and the applicability of the death penalty to soneone who,
like M. HlIl, has a nental age of |ess than 18 years.

Additionally, Dr. Larson’s trial testinmony, even if it were
to be accepted as true, is in stark contrast to the reports of

Drs. Flem ng and Ei senstein, which nust be accepted as true by
12



this Court due to the sunmary denial by the circuit court.® In
1989, Dr. Flenming rendered a report that stated M. Hill:=s nenta
age was approximately ten years old and he functioned as such.
See Att. C. Simlarly, Dr. Eisenstein reported: “Qur current
finding of an age equivalent of 10 years 8 nonths is simlar to
the previous evaluation result of 10 years 11 nonths. M. Hill’s
| evel of understanding and maturity remains |ike a pre-adol escent
child.” Att. AA at 12. Dr. Eisenstein concl uded

M. HIl’s adaptive functioning, or degree to which he

was able to maintain hinself independently, was

consistent with mld nmental retardation. He is

extrenely concrete, slow and sinplistic. He is unable

to abstract and figure out alternative solutions to

problems. M. Hll’s |level of understanding and

maturity remains |like a pre-adolescent child. H's

communi cation skills are limted, wth soci al

wi t hdrawal and isolation. Hs limted basic skill Ievel

woul d have made it difficult to function independently

and effectively in society.
Att. AA at 13 (enphasis added).

Dr. Larson’s msguided, and admttedly m staken tria
testi nmony, does not negate the necessity of an evidentiary
hearing. The testinony is sinply in stark conflict with the

reports of Drs. Flem ng and Ei senstein and highlights the need

for an evidentiary hearing.

> The State in their brief concedes, “In cases where there has
been no evidentiary hearing, we nust accept the factual

obl i gati ons nade by the defendant to the extent they are not
refuted by the record. See Peede v. State, 748 So.2d 253 (Fla.
1999); Valle v. State, 705 So.2d 1331 (Fla. 1997).” Answer at 9.
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Simmons bars the execution of individuals who nentally
function as juveniles.

The State maintains that “Roper does not involve nental age

at the tinme of the offense. See Kinbrough v. State, 886 So.2d

965, 975-977 (Fla. 2004).” Kinbrough was deci ded before Roper and
does not address age as a bar to execution; therefore, how
Ki nbr ough applies to M. Hll’s Roper claimis unexplainable.

The Si mons Court never used the word “chronological” to
nodi fy the termjuvenile or the phrase “age 18" in its opinion
hol di ng that the “death penalty cannot be inposed upon juvenile

of fenders.”®

At first glance, one m ght assune that
“chronological” is inplied or that “juvenile offenders”
automatically neans a person whose chronol ogi cal age is bel ow 18.
But a closer analysis of the Court’s opinion and the plain
meani ng of the words “nental age” and “juvenile” show ot herw se.
The Court stated that “juvenile offenders” include nore than
just of fenders whose chronol ogi cal age is bel ow 18.
Specifically, the Court stated that “[y]Jouth is nore than a
chronological fact. It is a tinme and condition of life when a

person may be nost susceptible to influence and to psychol ogi cal

damage . . . [t]he qualities that distinguish juveniles from

® Simons, 125 S. . at 1198.
14



adults do not disappear when an individual turns 18.”7 The Court
t hen dedi cated nore than three pages of its opinion to discussing
the immturity, irresponsibility, and susceptibility to negative
i nfluences inherent in anyone who functions as a juvenile, and
how t hese factors prevent the retributive and deterrent goals of
the death penalty from being served by executing juveniles. This
| anguage denonstrates that the Si nmmons hol di ng covers anyone
whose nental functioning is below that of an 18 year ol d.

The plain nmeaning of “juvenile” and “nental age” al so show
that the Court neans nore than just chronol ogi cal age.
“Juvenile” is defined as “not fully devel oped” and “nmarked by

"8 These characteristics are not linmted to

immaturity.
chronol ogi cal juveniles. Rather, they apply to anyone whose has
the “nmental age” of a juvenile. “Mental age” is defined as “a
measure of nmental devel opnent as determ ned by intelligence test,
generally restricted to children and expressed as the age at

"9 This definitionis

which that level is typically attained.
exactly what the Simmons Court was referring to when it used the
word “juvenile.”

The reasoning in Simons applies to individuals who have the
mental age of a juvenile.

7 1d. at 1195, 1197 (internal citations onitted).
2 The Anerican Heritage Dictionary, 3d. Edition (1996).
d.
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Because of the irresponsibility, imuaturity, and
susceptibility to negative influences inherent anong juveniles,
the Simons Court recognized that juveniles are categorically

| ess cul pabl e than the average crininal.*°

The reasoning in
Si mons denonstrates that the execution of individuals with the
mental age (nmental capacity) of a juvenile suffers fromthe sane
problens that led the Court to prohibit the execution of
juveniles. If this Court rules that Si nmons does not prohibit
the execution of individuals with the nental capacity of a
juvenile, this Court should nonetheless 1) enbrace the reasoning
of Sinmons; 2) recogni ze that the reasons juveniles cannot be
executed apply equally to individuals with the nental age of a
juvenile; and, 3) rule that the Ei ghth Anendnent cruel and
unusual puni shnment cl ause prohibits executing a person whose
mental functioning is the sane as a chronol ogi cal juvenile,
particularly since executing such a person will not neasurably
contribute to the goals of the death penalty. To act otherw se
woul d be to ignore the basis for the decision in Simons.
“Capital punishnment nmust be limted to those offenders who
commt a narrow category of the nobst serious crinmes and whose

extrenme cul pability makes themthe nost deserving of

s mons, 125 S. . at 1194, quoting, Atkins, 536 U S. at 316.
16




"1 To determ ne whether the cul pability of a category

execution.
of offenders nmakes themthe “worst of the worst,” and thus
eligible for execution, the Court decides whether executing that
category of offenders neasurably serves one of the only two
recogni zed purposes for the death penalty: retribution and
deterrence of prospective offenders.'® If inposing a death
sentence on a class of people does not serve one of these

pur poses, the punishnent is “nothing nore than the purposel ess

and needl ess infliction of suffering.”?

The Simons Court’s
analysis of this issue flows directly fromand cites to Atkins.
In Atkins, the Court recognized that “by definition [the
mental ly retarded] have di m nished capacities to understand and
process m stakes and |l earn from experience, to engage in | ogical
reasoning, to control inpulses, and to understand the reaction of
others . . . there is abundant evidence that they often act on
i mpul se rather than pursuant to a preneditated plan, and that in

n 14 For

group settings they are followers rather than | eaders.
t hese reasons, the Court stated that nmentally retarded people “do

not act wwth the level of noral culpability that characterizes

' Sinmons, 125 S.Ct. at 1194.

12 See generally, Roper v. Simons, 125 S.Ct. 11993 (2005); Atkins
v. Virginia, 536 U S. 304 (2002).

“Ennund v. Florida, 458 U.S. 782, 798 (1982).

MY Atkins, 536 U S. at 318.

17



»15 Because the

the nost serious adult crimnal conduct.
cul pability of the average non-nentally retarded adult nurderer
is insufficient to justify the nost extrenme sanction avail abl e,
the “lesser culpability of the nmentally retarded of fender surely
does not nerit that formof retribution.”?®

For the sanme reasons, executing the nentally retarded does
not measurably contribute to the deterrent goal of the death
penalty. “The theory of deterrence in capital sentencing is
predi cated upon the notion that the increased severity of the
puni shment will inhibit crimnal actors fromcarrying out

mur der ous conduct . ”’

This theory, however, does not work with
the nentally retarded. The cognitive and behavi oral inpairnents
that nake nentally retarded defendants |ess norally cul pable al so
make it less likely that nentally retarded people as a whole are
capabl e of processing the possibility of execution as a penalty
and controlling their conduct based on that information.*® Thus,
executing the nentally retarded does not neasurably further the
goal of deterrence.

Because the dimnished capacity of nentally retarded people

make them | ess cul pable and unlikely to be deterred by the death

penalty, the Court held that executing the nentally retarded is

5 1d. at 306.
16 at 319.
17 at 320.

alal
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“excessi ve. " 1°

Less than three years later, the Court undertook the sane
analysis to determne if executing juveniles neasurably contributes
to the goals of the death penalty - - retribution and deterrence.

The Court considered the follow ng facts:

. “a lack of maturity and an underdevel oped sense of
responsibility are found in youth nore often than in
adults and are nore understandabl e anong t he young;” %

. “Juveniles are nore vul nerable or susceptible to
negati ve influences and outside pressures, including peer
pressure;”?! and,

. “the character of a juvenile is not as well fornmed as
that of an adult.”??

Based on these facts, the Court concl uded that:

“the susceptibility of juveniles to i mmature and
i rresponsi bl e behavi or neans their irresponsible conduct
is not as norally reprehensible as that of an adult;”?

. “once the dimnished culpability of juveniles is
recogni zed, it is evident that the penol ogi cal
justifications for the death penalty apply to themwth
| esser force than adults;”?

. “retribution is not proportional if the | aw s nost
severe penalty is inposed on one whose cul pability or
bl amewort hi ness is dimnished, to a substantial degree,

by reason of youth and immaturity;”? and,
18 d.
9 7d. at 321.
20 Simons, 125 S. . at 1195.
2 g
19 m
28 7.
24 Td. at 1196.
25 m
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. “the same characteristics that render juveniles |ess
cul pabl e than adults suggest as well that juveniles wll
be | ess susceptible to deterrence.”
For these reasons, the Court held that the conclusion reached in
Atkins also applies to juveniles - - their dimnished capacity as
a whol e neans their execution will not measurably contribute to
the deterrent and retributive goals of the death penalty.

The sane holds true for individuals with the nental age of a
juvenile. In all respects other than physical age, the nental
age juvenile is the sanme person as the chronol ogical juvenile.
Bot h of them have an underdevel oped tenperanment, characterized by
immaturity, irresponsibility, and an increased susceptibility to
out side influences. Because the Sinmmons Court has rul ed that
executing a person suffering fromthese characteristics does not
nmeasurably contribute to the retributive and deterrent goal of
the death penalty, this Court nust hold that the reasoning of
Si rmons mandat es extendi ng the categorical bar agai nst executing
juveniles to a bar against executing those with the nmental age of
a juvenile.

This court’s authority to extend Simons is found in the
United States Supreme Court’s jurisprudence interpreting the
Ei ght h Arendnent in a flexible and dynam ¢ manner. This allows a
| oner court to “bring its independent judgnent to bear on the

proportionality of the death penalty for a particular class of
20



crimes or offenders,”?® which is exactly what the M ssouri
Supreme Court did in extending Atkins to juveniles? - - a
ruling that was affirmed by the United States Suprenme Court.?®
This Court should do the sane and rule that the rationale for
barring the execution of juveniles also bars the execution of
i ndi vi dual s whose nental functioning is the equivalent of a
juvenile. ?

The |l ower court=s finding of a procedural bar is erroneous.
M. H Il submits that his Ei ghth Amendnent right to be free from
cruel and unusual puni shment cannot be subject to a procedura
bar, as this is an eligibility issue which precludes the death

penalty for anyone under ei ghteen years of age.

ARGUMENT [V: DENI AL OF PUBLI C RECORDS

Wth regard to this issue, the State insinuates that M.
Hi Il waived his argument because, during the Decenmber 19'" public
records hearing, counsel Aaverred that he was satisfied with the

responses( of the State agencies. (Answer at 24, 27).

2% 1d. at 1198.

2" Simmons v. Roper, 112 S.W3d 397 (M. 2003) (en banc).

28 Roper v. Simmons, 125 S.Ct. 1183 (2005).

2 See Simmons, 125 S. . at 1198 (noting that the logic for not
executing individuals under sixteen years of age extends to those
who are under 18). 21




The Statess |ack of candor to this Court is verified by a
cursory exam nation of the transcript of the public records
hearing. Counsel for M. Hill did state that he was satisfied
with the responses of the Pensacol a Police Departnment (12/19/05
hearing, p. 4-5), the Escanbia County Sheriff:s Ofice (id. at
6), the State Attorneys Ofice (id. at 10) and the Florida
Depart ment of Law Enforcement (id. at 18).3

However, this is where counsel:s Asatisfaction@ ended.

During the hearing, argunent was heard by the court regarding
objections filed by the Departnent of Corrections, the Mdi cal
Exami ner:s Office, 8" District, and the Ofice of the Attorney
General. 1d. at 12-15, 16-17. Subsequently, the court granted
t he objections both orally and by witten order. Nowhere in this
transcript, nor anywhere else for that matter, did counsel
express satisfaction with these agencies. As argued in his
Initial Brief, counsel believes that he is entitled to the public
records that he requested fromeach of these state agencies (See
Initial Brief at 52-57).

The State=s next argunent, that M. H Il has not
denonstrated a col orable claimof relief nor has he denonstrated
that these records could not have been requested at an earlier
date (Answer at 25), is a regurgitation of the | ower court:s

order which M. Hill previously addressed in his Initial Brief

% Consequently, M. Hill did not assert a claimof denial of
public records by any of these agencies in his Initial Brief.
22



(See Initial Brief, Argument V). Oher than quoting the | ower
court=s order, the State nakes no attenpt to Aanswer(@ M. Hill:=s
argunents.

Wth regard to the State=s argunent pertaining to M. Hill:=s
3.852(i) request to the Medical Examiner:s O fice, D strict
Eight, the State argues that M. Hi |l should have pursued these
records previously, as they have been avail abl e since February
23, 2000 through April 5, 2005 (Answer at 28). The State:s
argunment is disingenuous, as the scientific study upon which M.
H Il relies was conducted in 2005, thereupon naking the records
necessary to M. Hill=s claimfor relief. Further, any request
made prior to the study would surely have been objected to by the
State and denied by the |ower court as not establishing a
colorable claimof relief in light of this Court:zs opinion in
Si ms.

In its Answer, the State fails to address M. Hill:s
argunent that the | ower court, in denying M. Hill public
records, established standards not in conformty with Rule 3.852
(h)(3). (See Initial Brief at 53-5). Rather, the State spends
several pages arguing about matters that do not appear in M.

Hll=s Initial Brief.3 As the State has failed to rebut any of

% The State argues about records related to the Pensacol a
Police Departnent, the State Attorneyss O fice and DNA evi dence
(Answer at 28-31). As there is no argunment in M. Hill=s Initial
Brief pertaining to these issues, M. H Il wll refrain from
addressing them

23



M. Hll=s actual allegations, M. Hll asks this Court to renand
the case to the circuit court for full public records disclosure
and to permt anmendnent of this notion based upon future records
recei ved

CONCLUSI ON

M. Hill submits that this case should be remanded for an
evidentiary hearing on each of his issues, and that he should
receive full public records disclosure and be permtted to anend
his Rule 3.850 notion based upon future records received. Based
on his clains for relief, M. HIll is entitled to a new
sent enci ng proceedi ng and/or the inposition of a |ife sentence.
Finally, M. H Il submts that he should not be executed in a

manner that constitutes cruel and unusual puni shnent.
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