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PRELI M NARY STATEMENT

Thi s proceedi ng i nvolves the appeal of an summarily denying

M. Hill=s successive Rule 3.850 notion. The follow ng synbols

will be used to designate references to the record in this
appeal :
AR. (@ B record on direct appeal to this Court;
ARS. @ - record on appeal after the second sentencing;
APCR. 0 - record on appeal after postconviction sumary

denial in 1990.

AApp. @ -appendix to M. Hill=s present brief on appeal

REQUEST FOR ORAL ARGUMENT

M. HIl is presently under a death warrant with an
execution schedul ed for January 24, 2006 at 6:00 p.m This Court
has not hesitated to allow oral argunent in other warrant cases
in a simlar procedural posture. A full opportunity to air the
i ssues through oral argument would be nore than appropriate in
this case, given the seriousness of the clainms involved, as well
as M. Hll=s pending execution date. M. Hill, through counsel,

urges that the Court permt oral argunment.
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STATEMENT OF THE CASE AND THE FACTS

The Circuit Court for the First Judicial Crcuit, in and for
Escanbi a County, Florida entered the judgnment of convictions and
deat h sentence at issue.

M. HIll was indicted by the grand jury in Escanbia County,
Fl ori da on Novenber 2, 1982. (R 1440-41). He was charged with
one count of first degree nurder, one count of attenpted first
degree nurder, three counts of arnmed robbery, and possession of a
firearmduring the commssion of a felony. Followng a trial
whi ch commenced on April 27, 1983, the jury found M. Hi Il guilty
of all the crines charged. (R 1662). The penalty phase began on
April 29, 1983, and the jury rendered an advisory sentence
recommendi ng death by a vote of ten to twd. (R 1665).

On May 27, 1983, the trial court sentenced M. Hill to death
as to the first degree nurder conviction and consecutive life
sentences as to the attenpted nurder and arned robbery
convictions. No sentence was inposed for the possession of a
firearmconviction. (R 1689-1690). The trial court entered its
witten findings at the sentencing hearing. (R 1668-69).

M. H Il appealed his conviction to the Florida Suprene
Court, which found that the trial court erred in denying M.
Hill-s challenge of a juror who was not inpartial in his state of
m nd. The Court remanded the case for a new penalty phase with a

new jury. Hill v. State, 477 So. 2d 553 (Fla. 1985).
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M. Hll=s new penalty phase was held on March 24, 1986. By
a vote of eleven to one, the jury issued an advi sory opinion for
M. Hll:=s death on March 27, 1986. The circuit court
sentenced M. Hill to death on April 2, 1986. (RS. 835). M.
H Il was also sentenced to |ife inprisonnent for the attenpted
mur der conviction, the arned robbery conviction, and for
possessing a firearmduring the comm ssion of a felony.

M. HIIl filed an appeal with the Florida Suprene Court,

whi ch upheld all of M. Hill:=s sentences. Hill v. State, 515

So.2d 176 (Fla. 1987). M. Hill then filed a Petition for a Wit
of Certiorari before the U S. Suprene Court, which was deni ed.

HI1l v. State, 108 S.Ct. 1302 (1988).

On Novenber 9, 1989, the Governor of Florida signed a death
warrant scheduling M. Hll:=s execution for January 25, 1990.
M. Hll=s counsel filed an expedited Mtion to Vacate Judgnents
of Convictions and Sentences with Special Energency Request for
Leave to Amend on Decenber 11, 1989. (PCR 1-128). On January
18, 1990, the circuit court refused to grant M. Hill an
evidentiary hearing and summarily denied M. Hill=s Mtion to
Vacat e Judgnment of Conviction and Sentence with Special Energency
Request for Leave to Anend.

On January 22, 1990, M. Hill filed a notice of appeal of
the order fromthe circuit court. (PCR 387). M. H Il also

filed a habeas corpus petition with the Florida Suprene Court.

Vo



On January 26, 1990, the Florida Suprene Court denied all relief.
Hll v. State, 556 So. 2d 1385 (Fla. 1990).1

M. H Il subsequently filed a Motion to Stay Execution and a
Petition for Wit of Habeas Corpus in the U S. District Court for
the Northern District of Florida on January 27, 1990. The U. S.
District Court granted a stay on January 28, 1990. On August 31,
1992, the U.S. District Court granted relief to M. H Il on the
grounds that the circuit court and the Florida Suprene Court
failed to conduct a proper harm ess error test when re-wei ghing
t he aggravating factors after elimnating the cold, calculating,
and preneditating aggravator. Furthernore, the trial judge failed
to find certain nonstatutory mtigating facts even though
mtigation was established by the record. The U S. District
Court made no reconmendation as to whether a new sentencing
hearing had to be conducted. (Order p. 85).

Upon remand, M. Hill filed a notion to reopen his direct
appeal to address the issues cited by the U S. District Court.
The Fl orida Suprene Court granted the notion, but upon re-
wei ghi ng the four remaining aggravating factors agai nst the one

statutory mtigating circunstance of M. Hill=s age and several

M. Hill=s execution was reschedul ed for Mnday, January 29,
1990 at 7:01 a.m



non-statutory mtigating factors that were not previously
considered, the Court resentenced M. Hill to death. H |l v.
State, 643 So. 2d 1071 (Fla. 1995).

M. HIll then filed an anended habeas corpus petition before
the U S. District Court challenging the decision of the Florida
Suprene Court. The U. S. District Court denied relief on the
grounds that the Florida Suprenme Court satisfied the dictates of

Par ker v. Dugger, 498 U S. 308 (1991). M. H Il appealed this

decision to the Eleventh Circuit Court of Appeals, which found
that the U S. District Court had correctly decided M. Hills=s

claims. Hill v. Moore, 175 F.3d 915 (11'" Gr. 1999). M. Hill

subsequently filed a Petition for Wit of Certiorari before the
U.S. Suprenme Court, which was denied. See, 528 U.S. 1087 (2000).
M. Hill filed a successive Rule 3.850 notion on June 20,

2003 pursuant to Ring v. Arizona, 536 U S. 584. The circuit court

deni ed said notion on May 26, 2004, and denied the notion for
rehearing on June 21, 2004. M. Hill tinely filed his appeal to
the Florida Suprene Court, which was denied on May 13, 2005.

On Novenber 29, 2005, Governor Jeb Bush signed a death
warrant setting an execution date of January 24, 2006 at 6:00
p.m M. HIll filed a successive 3.850 notion on Decenber 15,
2005. Follow ng a case managenent conference on Decenber 19,
2005, the lower court orally denied M. H Il an evidentiary

hearing on his clains for relief. A witten order was issued on
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Decenber 23, 2005.2 Per this Court:s order designating the
briefing schedule, M. Hill hereintinmely files his Initial
Brief.

SUMVARY OF THE ARGUVENT

The lower court erred in denying an evidentiary hearing on
M. Hll=s claimthat, based on recent scientific evidence, the
State will violate M. Hill=s right to be free of cruel and
unusual punishnments secured to himby the Ei ghth Arendnent to the
U.S. Constitution, by executing himusing the sequence of three
chemi cals, which is unnecessary as a nmeans of enploying | ethal
i njection, and which creates a foreseeable risk of inflicting
unnecessary and wanton infliction of pain contrary to
contenporary standards of decency.

The lower court erred in denying on M. Hll:=s claimthat he
is in the same class of persons as contenplated in Atkins v.
Virginia, 122 S. C. 2242 (2002), and therefore the State is
barred from executing him Specifically, M. H Il contends that
the holding in Atkins applies not only to the nentally retarded,
but also to brain damaged individuals. People with brain damage
enconpass the sane class of people protected by Atkins and, as a

result, any failure to include M. H Il within this class of

M. HiII subsequently filed a notion for rehearing, which has
yet to be ruled on by the | ower court.



persons constitutionally exenpt from execution would constitute a
violation of his right to equal protection. Additionally, M.
Hi Il argues that the standards relied upon by the State of
Florida to determne nental retardation are arbitrary and result
in bias to persons whose inpairnents render themthe functional
equi valent of a nentally retarded individual. M. H Il also
contends that he is entitled to an evidentiary hearing in order
to denonstrate that his significant intellectual and adaptive
i npai rments render himincapabl e of execution under the standards
outlined by Atkins. Finally, M. Hll argues that the | ower
court erred both in finding this claimprocedurally barred, and
in arbitrarily denying himan evidentiary hearing, in violation
of the rules of crimnal procedure and this Court=s well -
establ i shed precedents regardi ng postconviction proceedi ngs.

The execution of Clarence Hll, a brain damaged, nentally
i mpai red individual, would constitute cruel and unusual
puni shment under the Constitutions of the State of Florida and
the United States. M. Hill suffers froma low | Q brain damage,
and a nental and enotional age of |ess than ei ghteen years, which
renders the application of the death penalty in his case cruel
and unusual. His execution would therefore offend the evol ving
standards of decency of a civilized society, would serve no
| egiti mate penol ogi cal goal, and would violate the Ei ghth and

Fourteenth Anendnents.



Ef fective collateral representation has been denied M. Hi Il
because the circuit court denied access to public records from
several state agencies. In denying these public records
requests, the lower court has essentially established standards
not in conformty with Rule 3.852 (h)(3). Despite the fact that
M. Hll=s requests for public records were narrowmy tailored and
fall squarely within the confines of Rule 3.852 (h)(3), the | ower
court erroneously denied his request. The |ower court:s ad-hoc
addenduns to Rule 3.852 (h)(3), are not only inproper, but also
factually inaccurate. Contrary to the |ower court=s order, M.
Hll-s claimthat the current method of lethal injection, in
Iight of recent enpirical evidence, constitutes cruel and unusual
puni shnment, is a colorable claimfor relief.

M. HIl and his, co-defendant, difford Jackson were
shackl ed and handcuffed during his penalty phase testinony
wi t hout any mention of such on the record and w thout objection
by defense counsel. The trial court did not express any concern
about M. Hill=s or M. Jackson:s Aconduct@ and Asecurity,@ in

violation of Deck v. Mssouri, 125 S.CT. 2007 (2005); nor did the

court Aexplain why, if shackles were necessary, he chose not to
provi de for shackles that the jury could not see.¢ 1d. As in
Deck, Aif there is an exceptional case where the record itself
makes clear that there are indisputably good reasons for

shackling, it is not this one.i@ Id. The State cannot show

v



beyond a reasonabl e doubt that this error Adid not contribute to@
the jury=s death recommendation. |d.

In M. Hill=s case, during previous death warrant
proceedi ngs in 1989-1990, the circuit court summarily denied M.
Hill=s clainms without granting himan evidentiary hearing.® The
court issued a cursory, two-page order which neither cited to the
record nor attached specific portions of the record in support of
its summary denial of M. Hill=s clainms. This was in direct
violation of the requirenents of Fla. R Crim Pro. 3.850, as
wel|l as the caselaw of this Court. The files and records in this
case did not conclusively rebut M. Hill=s 3.850 clainms. Wthout
any attached (and/or cited to) portions of the record
denonstrating that M. Hll is not entitled to relief, and
because M. Hill=s allegations in his 3.850 notion invol ved
Adi sputed issues of fact,@ the lower court erred in its sumary
denial of M. Hill=s notion, and an evidentiary hearing shoul d
have been granted in the previous death warrant proceedings.
Though this issue was raised in the appeal fromthe denial of
Rule 3.850 relief, this Court never addressed it in its opinion

affirmng the lower court=s ruling. See H |l v. Dugger, 556

So. 2d 1385 (1990).

3In M. Hllzs 22 years on death row, he has never had an
evidentiary hearing on his fact-based clai ns.



The State of Florida has created a protected |iberty
i nterest under the Due Process Cl ause given the integral role
that Rule 3.850 plays in its overall schene of death penalty
adj udication. Floridas inplenentation of Rule 3.850 al so gives
rise to a protected liberty interest in fair proceedings to be
conducted under the rule. Were, as here, the circuit court
utterly failed inits duty to denonstrate specifically that a
defendant is not entitled to a hearing on the nmerits of his
clainms, that court has denied the defendant his due process right
to a fair post-conviction proceeding.

STANDARD OF REVI EW

The constitutional argunents advanced in this brief present
m xed questions of fact and law. As such, this Court is required
to give deference to the factual conclusions of the | ower court.
The | egal conclusions of the | ower court are to be reviewed

i ndependently. See Onelas v. U S., 517 U S. 690 (1996);

St ephens v. State, 748 So.2d 1028 (Fla. 1999).

The | ower court denied an evidentiary hearing, and therefore
the facts presented in this appeal nust be taken as true. Peede

v. State, 748 So. 2d 253, 257 (Fla. 1999); Gaskin v. State, 737

So. 2d 509, 516 (Fla. 1999).

ARGUVENT |
THE LONER COURT ERRED | N DENYI NG AN EVI DENTI ARY HEARI NG ON MR

H LL:S CLAI M THAT THE EXI STI NG PROCEDURE THAT THE STATE OF
FLORI DA UTI LI ZES FOR LETHAL | NJECTI ON VI OLATES THE ElI GHTH
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AMENDMENT TO THE UNI TED STATES CONSTI TUTI ON AS | T CONSTI TUTES
CRUEL AND UNUSUAL PUNI SHMVENT.

In his 3.850 notion, M. Hill argued that in [ight of new
scientific evidence that was not previously available to the

Fl orida Suprene Court in Sinms v. State, 754 So. 2d 657 (Fla.

2000), it is now clear that the existing procedure for | ethal
injection that the State of Florida uses in executions violates
the Ei ghth Anmendnment to the United States Constitution, as it
will inflict upon M. Hill cruel and unusual punishnent.

In denying an evidentiary hearing on this issue, the |ower
court stated:

The Court notes that this is the first tine Defendant
has raised the instant issue. Defendant has provi ded
no convincing reason to the Court why this claimcould
not have been rai sed in Defendant:s previ ous successive
notion filed in 2003. Al though Defendant alleges that
the instant information regarding lethal injection is
Anew, § this Court disagrees. As denonstrated by
Attachnent B to Defendant:s notion, the conclusion of
the study in gquestion was that anaesthesia nethods in

| ethal injection are flawed, in that failures in

prot ocol design, inplenentation, nonitoring, and review
m ght have led to the unnecessary suffering of Aat

| east sonef of the inmates executed. The study
suggests that because doctors may not participate in
prot ocol design or executions, the adm nistration of
adequat e anaest hesi a Acannot be certain.@ In the Sins
case, the Court considered evidence detailing exanples
of what errors could occur during |ethal injection and
regarding the adm nistration of lethal injection by
personnel who were not physicians. See Sinms, 754 So.2d
at 668, n.19. This Court finds that Defendant:=s Anewd
evidence is not so unique as to shed new light on the

i ssue of lethal injection and overcone the procedural
bar. Therefore, because the constitutionality of

| ethal injection has been fully litigated, and because
Def endant has provided no convincing reason as to why
this claimcould not have been raised previously, the

“10”



instant claimis procedurally barred.
O der at 5-6.

The | ower court:=s order is erroneous. First, with regard to
the procedural bar which the | ower court inposes because M.
H 1l failed to raise this issue in 2003, it is clear that the
study upon which M. Hill relies was conducted in 2005.4 M.
Hll did not raise this claimin 2003 precisely because, until
now, there was no new evidence since the Sins opinion.?®

Secondly, in finding that this Mnew evidence is not so
uni que as to shed new light on the issue of lethal injection and
overcome the procedural bar,® the | ower court ignores the fact
that, unlike Sins, this claimis no |onger about the Aifs@ of
what could go wong, but rather what actually is going wong
during executions by lethal injection. This Court did not have
the benefit of a conprehensive scientific study, or any study at
all, when finding that the protocols used in 2000 were
constitutional. Therefore, the reliance on Sins is m splaced.

As M. H Il argued in his 3.850 notion, in Sinms, 754 So. 2d

at 668, in denying a lethal injection challenge, this Court

‘M. Hlls claimis no different than in cases where new
scientific DNA techni ques were devel oped after those cases had
concluded. Just as in those cases where courts are reconsidering
prior rulings in light of subsequent scientific research, so
should M. Hill=s claimbe considered in light of new scientific
evi dence.

*Surely, had M. Hill raised this claimin 2003, it would
al so have been found to be procedural ly barred.

“11”



determ ned that the possibility of m shaps during the |ethal
i njection process was insufficient to support a finding of cruel
and unusual puni shnent:

Si ms: reliance on Professor Radel et and Dr. Lipnman:s
testimony concerning the list of horribles that could
happen if a m shap occurs during the execution does not
sufficiently denonstrate that the procedures currently
in place are not adequate to acconplish the intended
result in a painless manner. QG her than denonstrating a
failure to reduce every aspect of the procedure to
witing, Sins has not shown that the DOC procedures
will subject himto pain or degradation if carried out
as planned. Sins: argunent centers solely on what may
happen if sonething goes wong. Fromour review of the
record, we find that the DOC has established procedures
to be followed in admnistering the I ethal injection
and we rely on the accuracy of the testinony by the DOC
per sonnel who expl ai ned such procedures at the hearing
bel ow. Thus, we conclude that the procedures for

adm nistering the lethal injection as attested do not
violate the Ei ghth Amendnent:s prohibition against

cruel and unusual puni shnment. n20

(note omtted). Subsequent to this opinion, and contrary to the
| ower court:=s order, recent enpirical evidence has established
that the infliction of cruel and unusual punishnent and the
wanton infliction of pain is no | onger specul ative.

A recent study published in the world-renowned nedi cal
journal THE LANCET by Dr. David A Lubarsky (whose declaration
was attached to M. Hillss notion) and three co-authors detailed
the results of their research on the effects of chemcals in

lethal injections.® See Koniaris L.G, Zimers T.A , Lubarsk

®The study focused on several states which conducted
aut opsi es and prepared toxicology reports, and which nmade such
data available to these scholars. (Att. B)
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D. A, Sheldon J.P., Inadequate anaesthesia in |lethal injection

for execution, Vol 365, THE LANCET 1412-14 (April 16, 2005).

This study confirned, through the analysis of enpirical
after-the-fact data, that the scientific critique of the use of
sodi um pent ot hal , pancuroni um brom de, and potassi um chl ori de
creates a foreseeable risk of the gratuitous and unnecessary
infliction of pain on a person being executed.’ The authors
found that in toxicology reports in the cases they studied, post-
nmortem concentrations of thiopental in the blood were | ower than
that required for surgery in 43 of 49 executed i nmates (88%.
Mor eover, 21 of the 49 executed inmates (43% had concentrations
consistent with awareness, as the inmates had an i nadequate
anount of sodium pentothal in their bloodstreamto provide
anesthesia. (Att. B). In other words, in close to half of the
cases, the prisoner felt the suffering of suffocation from
pancuroni um brom de, and the burning through the veins foll owed
by the heart attack caused by the potassium chloride.

The chem cal process utilized in executions in Florida is

identical to that identified in the study:

'Dr. Lubarski has noted that each of the opinions set forth
in the Lancet study reflects his opinion to a reasonabl e degree
of scientific certainty. (Att. B)
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In all, a total of eight syringes will be used, each of
which will be injected in a consecutive order into the
|V tube attached to the inmate. The first two syringes
wll contain Ano | ess than@ two grans of sodi um
pent ot hal ,® an ultra-short-acting barbiturate which
renders the inmate unconscious. The third syringe wll
contain a saline solution to act as a flushing agent.
The fourth and fifth syringes will contain no | ess than
fifty mlligranms of pancuroni um brom de, which

paral yzes the nuscles. The sixth syringe wll contain
saline, again as a flushing agent. Finally, the seventh
and eighth syringes will contain no | ess than one-
hundred-fifty mlliequival ents of potassium chloride,
whi ch stops the heart from beating.

Sins, 754 So. 2d at 666 (footnote added).®
As set forth in greater detail in the declaration of

anest hesi ol ogi st, David A Lubarsky, MD. (Att. B), the use of

8The authors of the study note that it is sinmplistic to
assunme that 2 to 3 grans of sodiumthiopental will assure | oss of
sensation, especially considering that personnel adm nistering it
are unskilled, that the execution could last up to 10 m nutes,
and that people on death row are extrenely anxious and their
bodi es are flooded with adrenaline, thus necessitating nore of
the drug to render them unconscious. (Att. B)

While M. Hill requested updated information fromthe
Departnent of Corrections, the Court denied this request. Thus,
at the present time, M. Hill can only assune that the Florida

Departnent of Corrections has not changed this chem cal process
since the Sins opinion.
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this succession of chem cals (sodi um pentothal, pancuroni um

brom de, and potassiumchloride) in judicial executions by |ethal
injection creates a foreseeable risk of the unnecessary
infliction of pain and suffering.

Sodi um pentot hal, al so known as thiopental, is an
ultra-short acting substance which produces shal |l ow anest hesi a.
(Att. B). Health-care professionals use it as an initia
anesthetic in preparation for surgery while they set up a
breathing tube in the patient and use different drugs to bring
the to patient to a Asurgical planel of anesthesia that will | ast
t hrough the operation and will block the stinmuli of surgery which
woul d ot herwi se cause pain. Sodium pentothal is intended to be
defeasible by stinmuli associated with errors in setting up the
breat hing tube and initiating the |ong-run, deep anesthesia; the
patient is supposed to be able to wake up and signal the staff
that sonmething is wong.*°

The second chemical used in lethal injections in Florida is
pancuroni um brom de, sonetines referred to sinply as pancuroni um
It is not an anesthetic. It is a paralytic agent, which stops the
breathing. It has two contradictory effects: first, it causes the

person to whomit is applied to suffer suffocation when the |ungs

19S0di um pentothal is unstable in liquid form and nust be
m xed up and applied in a way that requires the expertise
associated wth [icensed health-care professionals who cannot by
| aw and professional ethics participate in executions.
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stop noving; second, it prevents the person fromnmanifesting this
suffering, or any other sensation, by facial expression, hand
novenent, or speech. (Att. B)

Pancur oni um brom de i s unnecessary to bring about the death
of a person being executed by lethal injection. (Att. B). Its
only relevant function is to prevent the nedia and the Departnent
of Corrections: staff from knowi ng when t he sodi um pent ot hal has
worn off and the prisoner is suffering fromsuffocation or from
the admi nistration of the third chem cal

The third chem cal is potassiumchloride, which is the
substance that causes the death of the prisoner. It burns
intensely as it courses through the veins toward the heart. It
al so causes nassive nuscl e cranpi ng before causing cardiac
arrest. (Att. B). Wen the potassiumchloride reaches the heart,
it causes a heart attack. |If the anesthesia has worn off by that
time, the condemed feels the pain of a heart attack. However,
inthis case, M. Hill will be unable to comunicate his pain
because the pancuroni um brom de has paral yzed his face, his arns,
and his entire body so that he cannot express hinself either
verbally or otherw se. (Att. B).

Significant is the fact that the Anerican Veterinary Medical
Associ ati on (AVMA) panel on eut hanasia specifically prohibits the
use of pentobarbital with a neuronuscul ar bl ocking agent to kil

animals. (Att. B). Additionally, 19 states have expressly or
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inplicitly prohibited the use of neuronuscul ar bl ocking agents in
ani mal eut hanasi a because of the risk of unrecognized
consci ousness. (Att. B)

Because Floridass practices are substantially simlar to
those of the lethal-injection jurisdictions which conducted
aut opsi es and toxicol ogy reports, which kept records of them and
whi ch di sclosed themto the LANCET scholars, there is at |east
the sane risk (43% as in those jurisdictions that M. Hll wll
not be anesthetized at the tine of his death. (Att. B)

It is no wonder that the chemicals used in Iethal injection
are inadequate and to a reasonabl e degree of nedical certainty
cause pain and torture to condemed i nnates. Wen the chem cals
were suggested it was nerely a Arecommendati onf by a doctor in
&l ahoma. (Att. D). There were no studies conducted on the use
of the chemcals, the potential pain that an inmate m ght suffer
or what alternative chemcals could be used. (Att. D). Likew se,
no testing was conducted prior to the adoption of the chem cals
used in Florida B two of which were specifically contained in the
ori ginal Arecommendation@ in Okl ahoma. (Att. D).

I n denying an evidentiary hearing, the | ower court
i naccurately states that, APost-Sinms, the issue of whether
execution by lethal injection is constitutional has been fully
litigated in postconviction proceedings in Florida and decided in

the affirmative. See Elledge v. State, 911 So.2d 57, 78-79 (Fla.
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2005); Johnson v. State, 904 So.2d 400, 412 (Fla. 2005); Parker

v. State, 904 So.2d 370, 380 (Fla. 2005).0 (Order at 5).
Here, the lower court=s order is erroneous for two reasons.
First, in none of the cases which the [ower court refers to was
the issue of lethal injection fully litigated. Contrary to the
| oner court:=s statenent, the lethal injection issue in Elledge,
Johnson, and Parker were summarily deni ed wi thout evidentiary
hearings. Further, in none of these cases did the appellant rely
on the new scientific evidence presented by M. Hill.
Additionally, contrary to the |lower court=s ruling, M. H I
is not challenging the statutory provision which allows for
| ethal injection as a nethod of execution. Rather, he is
chal  enging the use of specific chemcals and the quantity of
chem cal s used, based upon recent scientific evidence, that the
Departnent of Corrections uses to carry out executions. Under
the present circunstances, the State will violate M. Hill:s
right to be free of cruel and unusual punishnents secured to him
by the Eighth Arendnent to the U S. Constitution, by executing

hi m usi ng the sequence of three chem cals (sodium pentothal a/k/a

Y'n fact, in another case in Florida where the defendant
will be presenting this new scientific evidence, an evidentiary
heari ng has been ordered. See Knight v. State, Pal m Beach County
Case No. 97-05175.
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t hi opental , pancuroni um brom de, and potassi um chl ori de) which
they have admtted to be their practice, which is unnecessary as
a neans of enploying lethal injection, and which creates a
foreseeable risk of inflicting unnecessary and wanton infliction
of pain contrary to contenporary standards of decency.

The Ei ght h Anmendment Aproscri bes nore than physically

bar barous puni shnents.§ Estelle v. Ganble, 429 U. S. 97, 102

(1976). It prohibits the risk of punishnents that Ainvolve the
unnecessary and wanton infliction of pain,( or Atorture or a

lingering death,§ Gegg v. Georgia, 428 U.S. 153, 173 (1976);

Loui siana ex. rel. Francis v. Resweber, 329 U S. 459 (1947).

AAnmong t he »unnecessary and wanton:= inflictions of pain are those
that are >totally w thout penol ogical justification.:{ Rhodes v.
Chapman, 452 U.S. 337, 346 (1981). The Ei ghth Amendnent reaches
Aexerci ses of cruelty by | aws other than those which inflict

bodily pain or nmutilation.@ Weens v. United States, 217 U S. 349,

373 (1909). It forbids |aws subjecting a person to
Aci rcunmst ance[s] of degradation,@ Id. at 366, or to Acircunstances
of terror, pain, or disgracel Asuperaddedi to a sentence of death.
Id. at 370 (enphasis added). Under the present circunstances,
M. HIl will be unnecessarily subjected the wanton infliction of
pain, in violation of the Ei ghth Amendnent.

Here, the lower court erred in denying M. H Il an

evidentiary hearing on this issue as he has presented facts that
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were not known at the tine the Florida Suprene Court decided Sins
v. State, 754 So. 2d 657 (Fla. 2000), and the notion, files and
records in this action fail to conclusively show that M. HIl is

entitled to Ano relief.i See Lenon v. State, 498 So. 2d 923

(Fla. 1986); FI. R Crim P. 3.851(f)(5)(B). Accordingly, an
evidentiary hearing is required.

ARGUVENT | |

MR HLL IS EXEMPT FROM EXECUTI ON UNDER THE EI GHTH ANMENDVENT
BECAUSE HE | S MENTALLY RETARDED AND/ OR SUFFERI NG FROM SUCH SEVERE
BRAI N DAVAGE AND OTHER MENTAL LI M TATI ONS THAT DEATH COULD NEVER BE
AN APPROPRI ATE PUNI SHMVENT.

The lower court erred in denying this claimas it has been
established that M. Hill is in the sanme class of persons as

contenplated in Atkins v. Virginia, 122 S. C. 2242 (2002), and

therefore the State is barred fromexecuting him Atkins
established that executing the nentally retarded violates the
Ei ght h and Fourteenth Amendnents of the United States
Constitution and bars states from executing the nmentally
retarded. See 122 S. C. 2242. Atkins overruled a 13 year-old
United States Suprenme Court case, !® while refining the
Constitutional paraneters of nental retardation. See id. at
2244, 2252. For several reasons espoused in M. Hill=s 3.850

notion and reiterated in this brief, Atkins requires this Court:s

12 penry v. Lynaugh, 492 U.S. 302 (1989).
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further consideration.

Specifically, M. H Il contends that the holding in Atkins
applies not only to the nentally retarded, but also to brain
damaged individuals. People with brain damage enconpass the sane
cl ass of people protected by Atkins and, as a result, any failure
to include M. HIl wthin this class of persons constitutionally
exenpt from execution would constitute a violation of his right
to equal protection. Additionally, M. H Il argues that the
standards relied upon by the State of Florida to determ ne nental
retardation are arbitrary and result in bias to persons whose
i npai rments render themthe functional equivalent of a nentally
retarded individual. M. H Il also contends that he is entitled
to an evidentiary hearing in order to denonstrate that his
significant intellectual and adaptive inpairments render him
i ncapabl e of execution under the standards outlined by Atkins.
Finally, M. H Il argues that the | ower court erred both in
finding this claimprocedurally barred, and in arbitrarily
denying himan evidentiary hearing, in violation of the rules of
crimnal procedure and this Court:=s well-established precedents
regar di ng postconviction proceedi ngs.

A. Brain Damaged and Intellectually Inpaired Persons Such
as M. H Il Warrant the Sane Protections as the Mentally
Ret ar ded, Based Upon the Logic of the Atkins Court.

The Atkins standard is based upon a particul ar nental

condition of an individual which Acategorically excludes@ him
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frombeing eligible for the death penalty. At the outset of the
At ki ns opi nion, Justice Stevens stated:
Those nentally retarded persons who neet the law s
requirenents for crimnal responsibility should be
tried and puni shed when they commt crines. Because of
their disabilities in areas of reasoning, judgnent, and
control of their inpulses, however, they do not act
with the level of noral culpability that characterizes
the nost serious adult crimnal conduct. Moreover,
their inpairments can jeopardize the reliability and

fairness of capital proceedings against nentally
retarded def endants.

Id. at 306 (enphasis added). Due to his conbination of |ow
intelligence and brain damage, M. H Il has the sanme kinds of
Adi sabilities in areas of reasoning, judgnent, and control of
[ hi s] inpul ses@ which characterize the nentally retarded and
whi ch exclude them fromthose groups of persons who can
constitutionally be executed. 1d.

The Ei ght h Amendnent requires a neani ngful basis for
di sti ngui shi ng Abet ween those individuals for whom death is an
appropriate sanction and those for whomit is not.@ Parker v.
Dugger, 498 U. S. 308, 321 (1991). A sentence of death for a
severely mentally limted individual is inconsistent with either
of the Atwo principal social purposes [of punishnent]:
retribution and deterrence of capital crinmes by prospective

of fenders.§ Thonpson v. Okl ahoma, 487 U.S. 815, 836 (1988)

(internal quotations and citations omtted); see also Atkins at

349- 350.
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Wth respect to retribution, the Atkins Court found that
At he severity of the appropriate punishnment necessarily depends
on the culpability of the offender{ and concluded that the
| egi sl ative trend against inposition of the death penalty on
t hose suffering nmental retardation neans that society finds the
mentally retarded | ess cul pable. Atkins at 2250. Since G egg V.
Georgia, the Court has consistently narrowed the category of
crimes to which the death penalty applies and sought to apply the
death penalty only to those who nost deserve the sentence. |d.
at 2251. Therefore, inposition of the death penalty on a group
that is considered categorically less cul pable, like the nentally
retarded and/or severely nentally inpaired, is unconstitutional.

The Atkins Court also found that as a result of the
[imtations on the ability of a person wwth nental retardation to
reason and control hinself, the death penalty woul d have no
deterrent effect on his actions. 1d. at 2251. Specifically, the
Court found that a nmentally retarded individual:=s Adi m ni shed
ability to understand and process information, to learn from
experience, to engage in |logical reasoning, or to control
i npul ses@ makes it less likely that he will conform his conduct
to avoid the possibility of execution. |I|d.

The Court in Atkins additionally found that the nentally

retarded face an increased risk of being wongfully sentenced to
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death, due to a greater risk of false or coerced confessions, a

| esser ability to put on an effective presentation of mtigating
evi dence, and a dimnished ability to provide nmeani ngful
assistance to counsel. 1d. |In nmany cases the nentally retarded
are poor w tnesses and appear to the jury to feel no renorse for
their crimes. |1d. at 2252. Categorically, the nmentally retarded
face significant risks of wongly being executed and the Court
concluded that this risk justified exenpting themfromthe death
penalty. 1d.

Certainly, based upon the logic applied by the United States
Suprenme Court in Atkins, there is no acceptable reason why the
sanme anal ysis would not apply if one were to substitute Abrain
damaged( for Amentally retarded@ in the above di scussion. Brain
damaged i ndividuals have simlar disabilities in the areas of
Areasoni ng, judgnent, and control of their inpulses.@ 1d. at
2251. The discussion and explanation of Aretribution and
deterrencef applies equally to the brain damaged individual as it
does to the nentally retarded individual. Hence, the application
of Atkins nust also be applied to persons whose brain danage
renders themso inpaired in intellectual and adaptive functioning

that they are essentially in the sanme class of persons as the
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mentally retarded. Relief is proper.?®
B. The Standard Used by the State of Florida for
Determ ning Mental Retardation is Arbitrary and Does

Not Conport Wth Equal Protection and Due Process
Guar ant ees.

The Atkins Court used clinical definitions of nental
retardation to distinguish a group of individuals who are
ineligible to be executed. Mental retardation refers to
substantial limtation in present functioning. It is
characterized by significantly subaverage intellectua
functioning, existing concurrently with related limtations in
two or nore of the follow ng adaptive skill areas: communication
self-care, honme living, social skills, community use, self-
direction, health and safety, functional academ cs, |eisure, and

work. Mental retardation nmanifests before age 18.

3 1n his 3.850 notion, M. Hill alleged specific facts
relating to this argunment which deserve an evidentiary hearing.
As expounded upon in Part 11 (D), infra, the lower court erred in
its determnation that M. Hill was not entitled to an
evidentiary hearing on this fact-based, properly pled claim

voBv



Id. at 2245, n.3 (quoting the definition of the American
Associ ation of Mental Retardation).* The American Psychiatric
Associ ation al so defines nental retardation with three primary
characteristics: significant subaverage general intellectual
functioning, significant Iimtations in adaptive function (in at
| east two specified skill areas), and onset before age eighteen.
See id. (quoting the AMVER CAN PSYCH ATRI C ASSOCI ATI ON, Di AGNCSTI C AND
STATI STI CAL MBNUAL OF MENTAL Di sorRDERS 41 (4'" ed. 2000).

At ki ns mandat ed that States devel op Aappropriate ways( to
determ ne the factual issue of nmental retardation in order to
properly identify those ineligible for the death penalty. Atkins

at 2242 (quoting Ford v. Wainwight, 477 U S. 399 (1986)).

Currently, Floridas procedure for determining nental retardation
is governed by "921.137, Fla. Stat. (2001). This section
provides that the A[i]nposition of [a] death sentence upon a

mental ly retarded defendant [is] prohibitedi and extends to

% The Court also states that Astatutory definitions of
mental retardation are not identical but generally conformto
th[is] clinical definition[].@0 See Atkins, 122 S. C. at 2250,
n. 22.
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mental ly retarded individuals a substantive right not to be
executed. Therefore, this Court nust consider whether Floridas
Amet hod@ of addressing nental retardation is Aappropriate@ in
enforcing the constitutional restrictions upon executing the
mental ly retarded. Atkins at 2249. As denonstrated by the
following, it is not.

O particular concern is the basis for an 1Q |l evel of bel ow
70 as the defining cutoff score for nental retardation. As the
research and history indicates, the Anerican Associ ati on on
Ment al Deficiency established this arbitrary nunber (Retardation)
in 1973. An instructive analysis of the arbitrary nature of the
scoring boundaries for nental retardation can be found in the
study AMental Retardation: A Synptom and Syndrone@ published by
t he Departnent of Psychol ogy, University of Al abama at Birm ngham
(Conpl ete article can be found at ww. uab. edu/ cogdev/ nentr et a.

htm). A relevant portion of the article states as foll ows:

> 01'n Ford v. Wainwight, 477 U S. 399 (1986), in
considering a Florida statute precluding the execution of the
i nconpetent, Justice OConnor stated, Athe conclusion is for ne
i nescapabl e that Florida positive |law has created a protected
liberty interest in avoiding execution while inconpetent.( See
id. at 427 (GConnor, J., concurring in result).
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As a result of the conflicting views and
definitions of nmental retardation, a grow ng
nunber of |abels used to refer to individuals with
mental retardation, and a change in enphasis from
a genetic or constitutional focus to a desire for
a function-based definition, the Anerican

Associ ation on Mental Deficiency (Retardation)
proposed and adopted a three-part definition in
1959. "Mental retardation refers to subaverage
general intellectual functioning which originates
in the devel opnental period and is associated with
i mpai rment in adaptive behavior” (Heber, 1961).

Al though this definition included the three
conponents of low I Q (<85), inpaired adaptive
behavi or, and origination before age 16, only 1Q
and age of onset were neasurable with the existing
psychonetric techniques. Deficits in adaptive
behavi or were generally based on subjective
interpretations by individual evaluators even

t hough the Vinel and Social Maturity Scal e was
avai |l abl e (Sheerenberger, 1983). In addition to
the revised definition, a five |eve

classification scheme was introduced replacing the
previous three | evel systemwhich had acquired a
very negative connotation. The generic terns of
borderline (1Q 67-83), mld (1Q 50-66), noderate
(1Q 33-49), severe (16-32), and profound (1Q <16)
wer e adopt ed.

Due to concern about the over or misidentification
of nmental retardation, particularly in mnority
popul ations, the definition was revised in 1973
(Grossman, 1973) elimnating the borderline
classification fromthe interpretation of
significant, subaverage, general intellectual
functioning. The upper 1Q boundary changed from
<85 to < 70. This change significantly reduced the
nunber of individuals who were previously
identified as nentally retarded inpacting the
eligibility criteria for special school services
and governnental supports. Many chil dren who m ght
have benefitted from speci al assistance were now
ineligible for such help. A 1977 revision
(Grossman, 1977) nodified the upper 1QIlimt to 70
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- 75 to account for neasurenent error. 1Q
performance resulting in scores of 71 through 75
were only consistent with nental retardation when
significant deficits in adaptive behavior were
present .

The nost recent change in the definition of nental
retardati on was adopted in 1992 by the Anerican
Associ ation on Mental Retardation. "Menta
retardation refers to substantial limtations in
present functioning. It is characterized by
significantly subaverage intellectual functioning,
exi sting concurrently with related limtations in
two or nore of the follow ng applicable adaptive
skill areas: comunication, self-care, hone
living, social skills, comrunity use,
self-direction, health and safety, functional
academ cs, leisure, and work. Mental retardation
mani f ests before age 18" (Anmerican Association on
Mental Retardation, 1992). On the surface, this

| atest definition does not appear nuch different
than its recent predecessors. However, the focus
on the functional status of the individual wth
mental retardation is nmuch nore delineated and
critical in this definition. There is also a focus
on the inpact of environnmental influences on
adaptive skills devel opnent that was absent in
previous definitions. Finally, this revision
elimnated the severity level classification
schenme in favor of one that addresses the type and
intensity of support needed: intermttent,
limted, extensive, or pervasive. Practically, a
child under age 18 nust have an I1Q < 75 and
deficits in at least 2 of the adaptive behavi or
domains indicated in the definition to obtain a

di agnosi s of nental retardation.

I d. (enphasis added).
Assumi ng the authors of the article are correct as to why
the definition changed in 1972, the inplication is that social,

racial, and financial notives were at play, rather than a
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consideration of what is truly Asignificant sub-average genera
intellectual functioning@l denoted in Atkins. M. H Il

acknow edges the State=s inherent right to nake legislation in
the interest of its citizens, and to define Asignificantly sub-
average general intellectual functioning@l as part of its
standards for determ ning nental retardation. However, it is
al so the State:s obligation to have a Arational § basis for its

| egi sl ati on when affecting a Constitutional right. In Pinillos

v. Cedars of Lebanon Hosp. Corp., 403 So. 2d 365 (Fla. 1981), the

Fl ori da Suprene Court stated:

Since no suspect class or fundanmental right expressly
or inpliedly protected by the constitution is
inplicated by section 768.50, we find that the rational
basis test rather than the strict scrutiny test should
be enployed in evaluating this statute against
plaintiffs' equal protection challenge. The rational
basis test requires that a statute bear a reasonable
relationship to a legitimate state interest, and the
burden is on the challenger to prove that a statute
does not rest on any reasonable basis or that it is
arbitrary.

Assum ng no suspect class is indicated, M. H Il contends that
while the State has a right to establish nental retardation
qualifications, the State nust, at a mninum establish a
reasonabl e basis for such standards. This is especially critical
in death penalty cases, as execution is a pernmanent result.
Nat i onal consensus within the mental health community shoul d not

be adopted as the standard, when that standard was created for
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social, racial, and financial purposes. Courts, in general, have
never bowed to the unquesti oned experts: opinion. Courts and
juries have inherently inquired into explanations for expert
opi nions and have frequently di sregarded those opinions. Florida
Rul e of Crimnal Procedure 3.203 and Section 921.137(1) of the
Florida Statutes do not rest on any reasonable basis and are
arbitrary. A Court should not blindly accept a Anationa
consensus(i to define Asignificant sub-average intellectual
functioningd without proper inquiry so that the psychol ogi cal and
medi cal reasoni ng behind those standards can be adequately
det er m ned.
Fl oridass rules and statutes governing the classification
and protection of nmentally retarded persons do not adequately
saf eguard the constitutional rights of the protected class of
i ndi vi dual s established by Atkins. For instance, Florida Rule of
Crimnal Procedure 3.203 defines nmental retardation as foll ows:
(b) Definition of Mental Retardation. As used in this
rule, the termAnmental retardation” nmeans significantly
subaverage general intellectual functioning existing
concurrently with deficits in adaptive behavi or and
mani fested during the period from conception to age 18.
The term "significantly subaverage general intellectual
functioning," for the purpose of this rule, neans
performance that is two or nore standard devi ations
fromthe nmean score on a standardi zed intelligence test
aut hori zed by the Departnment of Children and Fam |y
Services in rule 65B-4.032 of the Florida

Adm ni strative Code. The term "adaptive behavior," for
t he purpose of this rule, neans the effectiveness or
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degree with which an individual neets the standards of
per sonal independence and social responsibility
expected of his or her age, cultural group, and
comunity.

Wile Fla. R Cim P. 3.203 and Sec. 921.137(1), Fla.
Stat., refer to Atwo or nore standard deviations,§ in I Q testing
results, they fail to consider the fallibility of the tests, as
expounded upon above. The Rule also fails to explain any
rati onal basis for the establishnent of Atwo or nore standard
deviations, @ or the interrelationship between |IQ scores and
adaptive behavior. However, as the Anmerican Psychiatric
Associ ation, Diagnostic and Statistical Mnual of Mental
Di sorders, (4th ed. 1994) (DSM 1V) expl ains, understanding this
interrelationship is crucial:

Ceneral intellectual functioning is defined by the
intelligence quotient (IQ or equival ent) obtained
by

assessnent with one or nore of the standardized,

i ndi vidual adm nistered intelligence tests (e.gqg.
Wechsl er Intelligence Scal es for Children-Revised,
St anf ord- Bi net, Kaufman Assessnent Battery for
Children). Significantly sub-average intellectual
functioning is defined as an |1 Q of about 70 or

bel ow (approxi mately 2 standard devi ati ons bel ow
the nean). It should be noted that there is a
measur enent error of approximately 5 points in
assessing 1 Q although this may vary instrunent to
instrunment (e.g., a Wechsler IQof 70 is
considered to represent a score of 65-75). Thus,
it is possible to diagnose Mental Retardation in
individuals with 1 between 70 and 75 who exhi bit
significant deficit in adaptive behavior.
Conversely, Mental Retardation would not be

di agnosed in an individual with an I Q | ower than
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70 if there are no significant deficits or

i mpai rments in adaptive functioning. The choice
of testing instrunments and interpretation of
results should take into account factors that nmay
l[imt test performance (e.g., the individual:s
soci o-cul tural background, native |anguage, and
associ ated comuni cative, notor, and sensory
handi caps). [Additionally], when there is
significant scatter in the subtest scores, the
profile of strengths and weaknesses, rather than
the mathematically derived full-scale 1Q wll
nore accurately reflect the personss |earning
abilities. Wen there is a marked di screpancy
across verbal and performance scores, averaging to
obtain a full-scale 1Q score can be m sl eadi ng.

DSM |V at 40-41 (enphasi s added).

As is nore fully expounded upon in Part 11(C, infra, M.
Hill=s inpairnments render himdeficient to such a degree that
Atkins protection is warranted. According to the DSM 1V, when
scattered scores occur, the sub-test scores are nore reliable
than the full-scale score. M. H Il had significant scatter in
his sub-test scores, which indicates substantial intellectual and
functional difficulties. See Attachment AA at 5. Testing by two
psychol ogi sts denonstrate that in sonme areas, M. Hill:s scores
were nore than two standard devi ati ons bel ow the nean. See
Attachments C & AA

Yet Floridas current system of determ ning nenta
retardati on does not adequately protect persons like M. H I,

whose nost recent full-scale 1 Q score technically places himout
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of the range of mental retardation under Rule 3.203.1%°

Nevert hel ess, his significant sub-test scatter, low |l Q and brain
damage are indicative of substantial nental and adaptive
functioning inpairnments which render himthe functional

equi valent of a nentally retarded individual and therefore worthy

of protection under Atkins. See Part 11(C), infra.

C. M. H Il Should Be Permtted to Denonstrate at an
Evidentiary Hearing That He Has Significant
Intell ectual and Adaptive Functioning Deficiencies
Whi ch Render Him Categorically Exenpt From Executi on,
Per Atkins.

At the tinme of trial and at the original postconviction
proceedi ngs, Atkins had not been decided and there was no
exenption fromexecution for nmentally retarded individuals.
However, sone testinony was presented at trial and in docunentary
format the original post-conviction proceedi ngs which

denonstrated M. Hill=s significant limtations in behavior and

M. Hill=s nost recent full-scale 1Q score is 87.
However, it should be noted that before M. Hill turned 18, he
tested with a full-scale 1Q score of 59 on the California
Achi evenrent Test B a score which clearly qualified M. Hll as
mental ly retarded under both the standards of that tinme, as well
as under today-s definition of nental retardation. See
Attachnment Z.



adaptive skills during childhood and adol escence, as well as his
low intelligence. According to the DSMIV, the second prong in
defining mental retardation - assessing an individual::s adaptive
functioning - is nore inportant than using 1Q scores as a

determ nation of nental status. An exposition of M. Hill:=s
significant adaptive functioning limtations will denonstrate
even nore fully that he is constitutionally exenpt from execution
per Atkins. M. H Il should be allowed to fully develop this
part of his claimat an evidentiary hearing.

M. HIIl is a nentally retarded, and/or brain-danmaged,
mental |y di sabl ed man who has significant limtations in adaptive
skills such as comuni cation, self care, and self-direction.

His organic brain damage is so extensive that M. Hill:=s normal
processi ng and judgnment are disrupted. Neuropsychol ogist Dr. Pat
Flem ng found that M. Hill:=s brain damge rendered himnentally
di sabl ed, and his behavior at the tinme of the offense was marked
by impul sivity, lack of judgnent, inability to foresee
consequences, and confusion. See Attachment C.'" He |acked the
ability to analyze situations and draw the proper concl usions.

Since early childhood, M. H Il has suffered from organic

17 Under si gned counsel has attached numerous affidavits
which attest to M. Hill=s significant deficits in nental and
adaptive functioning. The facts as stated in these affidavits
were fully incorporated as part of M. Hill=s notion to vacate
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brai n damage and nental deficiencies which have di m nished his
ability to understand and process information, to learn from
experience, to engage in |ogical reasoning, or to control his

i mpul ses. According to Dr. Flem ng, AAt the time of the crines,
M. H Il was functioning under the conbined effects of drugs,
brai n damage, inpulsivity, dependency, and the need for
approval .0 See Attachnent C. Another psychol ogist, Dr. Hyman

Ei senstein, recently evaluated M. H Il and had the foll ow ng
fi ndi ngs:

M. Clarence Hill:=s neuropsychol ogi cal data and

hi story of head trauma, are significant for brain
damage. In all probability, his brain damage is

| eft hem spheric, |ong standing, and devel opnent al
in nature. . . . M. Hll=s intelligence has

remai ned consi stent as eval uated over the years of
his incarceration. It is my clinical opinion that
M. HIl was in the Educable or MId Mental

Ret ardati on range of intellectual functioning. He
has benefitted fromthe structure, focus, and
rehabilitative aspects of his inprisonnent. This
has gi ven himthe opportunity to acquire new

knowl edge and skills that otherw se would not have
been available. As a result, his I.Q scores have
i ncreased, however, his true pre-norbid | evel of
intellectual functioning was in the Borderline to
MIld Mental Retardation range. M. Hills=s
adaptive functioning, or degree to which he was
able to maintain hinmself independently was
consistent with mld nmental retardation. He is
extrenely concrete, slow and sinplistic. He is
unabl e to abstract and figure out alternative
solutions to problems. M. Hill=s |evel of
understanding and maturity remains |ike a pre-

that is the subject of the instant appeal.
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adol escent child. H's comunication skills are
limted, with social wthdrawal and isol ation.
Hs limted basic skill |evel would have nmade it
difficult to function independently and
effectively in society.

Dr. Eisenstein Report (Decenber 2005), Attachnment AA at 13-14
(enphasi s added).
M. Hll=s severe nental deficiencies rendered himbeing
i ncapabl e of independent thought, and highly susceptible to the
i nfluence of others. His co-defendant, Cifford Jackson, was the
| eader and dom nated the planning and the commtting of the
robbery. Dr. Flemng stated in her report that M. Hill=s
conbi nation of deficits, including drug abuse and brain danage,
severely inpaired M. Hillz= ability to function and rendered him
i ncapabl e of appropriate or sensible behavior. See Attachnent C.
Dr. Flem ng opi ned:
The crime was not consistent with his previous
behavior. Prior to his association with nore
aggressive friends, he was never described as violent,
hostile, or aggressive. Carence previously
conpensated for his deficits by withdrawi ng the (sic)
playing with his toys, not in antisocial behavior. The
drug and al cohol abuse and the | eadership of friends .
apparently led himto exhibit atypical behavior.
The conbi ned effects of brain danage and drug abuse
woul d severely inpair M. Hill=s ability to function
It would affect his ability to think clearly, process

i nformati on, and control behavior, and control inpul ses
and enoti ons.

In Florida, the guideline IQ score sufficient for show ng
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subaverage intellectual functioning is 75 or below M. H Il
does not technically neet this requirenent, as expert testinony
indicates his IQto be between 84 and 87. See Attachnents C and
AA.  However, one nust also take into account that these scores
do not enconpass the debilitating effects of M. Hill:=s brain
damage. M. Hill=s lack of functional academc skills are
denonstrated by poor grades and significant academ c

under achi evenent throughout his classes. M. H Il was then, and
continues to be to this day, an extrenely slow | earner. Dr.

Fl em ng observed that M. Hi Il performed in a substandard manner
in school and detailed his ow I Q scores and perfornmance
difficulties. See Attachment C at 3. Cearly, he had a great
deal of difficulty in acquiring and utilizing new information.
Specifically, M. H Il had problens taking in information and
applying it in problemsolving situations. Dr. Flem ng al so
reported: Aln terns of his general ability, his reading ability
was about the second grade |evel, spelling at about the third
grade, sinple arithnetic at about the fifth grade |level. That:s
actually a range in the .08 percentile. That neans that roughly
better than 99 out of 100 people are able to process this better

than he.§ 1d.; see also Dr. Eisensteins report at Attachment AA.

Dr. Flem ng al so docunmented M. Hill:=s serious academ c and

intellectual inpairnments as an adult: AHe still cant read, can:t
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do arithnetic, . . . hes very slow.§ See id. Dr. Eisenstein
also referenced M. Hill=s inability to process information. See
Attachnment AA

O her significant nedical and legally recognized indicia of
mental retardation is abundant in M. Hill=s history. Doctors
who have tested and assessed M. Hill have noted over and over
his substantial inpairnments in intellectual and adaptive
functioning. As stated by Dr. Eisenstein, AM. Hill:s adaptive
functioning, or degree to which he was able to nmaintain hinself
i ndependently, was consistent with mld nental retardation.(
Attachnment AA at 13. In addition, M. Hill has had extrenely
poor conmuni cation skills throughout his life, as denonstrated by
his speech problens as a child. M. Hll:=s significant |ack of
communi cation skills is also exhibited by his I ow verbal 1Q
scores, which include a 71 on the test adm nistered by Dr.
Ei senstein in Decenber 2005, and a 76 on the test adm ni stered by
Dr. Flem ng in Decenber 1989. See Attachnments AA & C. In
addition to his difficulties communicating, M. H Il has al ways
had poor social adaptation and life skills. Since childhood, M.
Hi |l has had poor social, interpersonal, and self-care skills.
Fam |y menbers reported that M. Hi Il had a significant |ack of
maturity in his relationships with others. He was

extraordinarily quiet and always wanted to be by hinself. Al of
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these deficiencies in M. Hill:=s adaptive functioning skills were
present before the age of 18. See Attachnments E-W

Finally, it is crucial to note that before M. Hill turned
18 years of age, his IQtest scores qualified himas Anrentally
retarded@ according to existing standards that set out the
definition of nentally retarded by the Anerican Association on
Mental Deficiency (Retardation). According to his Mbile County,
Al abama school records, M. Hill attained a full-scale |1Q score
of 59 on the California Achievenent Test while attendi ng Gorgas
El ementary School - a score which clearly qualified M. H Il as
mental ly retarded under both the standards of the tinme, as well
as today=s definition of nental retardation. See Attachnent Z.

G ven his nental inmpairments and deficiencies,® M. Hll is
constitutionally protected from execution because the death
penalty is an unconstitutionally excessive punishnent for M.
HIll for all the reasons delineated in Atkins. First, with
respect to retribution, inposing the death penalty on M. HIl is
contrary to evol ving standards of decency because those who are
severely nentally limted are categorically |ess cul pable.
Second, because his nental retardation and/ or severe brain danage
and severe nental Iimtations have left M. HIl wth a

dimnished ability to process information, to |learn from
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experience, to engage in |ogical reasoning, and particularly to
control his inpulses, inposition of the death penalty could not
possi bly have a deterrent effect on his actions. |n addition,
M. Hll=s serious nmental deficiencies result in his being

i ncapabl e of independent thought, and highly prone to fall under
the influence of others. Finally, M. H Il has denonstrated that
he only mmcs what he hears fromothers, and is unable to
contribute in any way to his own defense.

Accepting M. Hill=s factual allegations as true, an
evidentiary hearing is required upon this claim Thereafter, a
stay and a bar of the execution should be entered.

D. The Lower Court Erred in Finding M. Hill=s Atkins

Claim To Be Procedurally Barred, and in Denying M.
Hll an Opportunity to Prove This Caimat an
Evi denti ary Heari ng.

The |l ower court:=s finding of a procedural bar in bringing
this claimis erroneous. M. Hill=s nental status is an
eligibility issue which absolutely precludes the application of
the death penalty to anyone in the class protected by Atkins. It
is inpossible for an eligibility claimto be procedurally barred,
as the issue of whether an individual is a nenber of a class

constitutionally exenpt from execution can never be waived.

The lower court also erred in sunmarily denying M. Hill the

18 gee Attachnments E-W
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opportunity to prove this claimat an evidentiary hearing. The
| ower court:=s ruling was seem ngly prem sed on the erroneous
belief that allegations pled in a Rule 3.850/3.851 notion to
vacate nust proven before an evidentiary hearing can be granted.
Rat her, the clearly established standard according to Rule 3.850

and this Court=s precedents is that a capital defendant is
entitled to an evidentiary hearing Aunl ess the notion and record
concl usively show that the defendant is entitled to no relief.{
Fla. R Crim Pro. 3.850(d). As this Court ruled in Gaskin v.
State, 737 So.2d 509 (Fla. 1999),

Wil e the post-conviction defendant has the burden of

pl eadi ng a sufficient factual basis for relief, an

evidentiary hearing is presunmed necessary absent a

concl usi ve denonstration that the defendant is entitled

to no relief. In essence, the burden is upon the State

to denonstrate that the notion is legally flawed or

that the record concl usively denonstrates no
entitlenent to relief.

The rule was never intended to becone a hindrance to
obtaining a hearing or to permt the trial court to
resol ve disputed issues in a sunmary fashion
Gaskin, 737 So.2d at 516.
M. Hll=s Mtion to Vacate presented factually based
clainms, which are neither in dispute nor conclusively refuted by

the records in this case. The lower court erred as a matter of

| aw and fact in denying M. Hill an evidentiary hearing on his
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claims, thereby precluding himfromproving at an evidentiary
heari ng what he alleged in his post-conviction notion.

The | ower court seemngly applied a stricter standard than
required in assessing whether an evidentiary hearing was
warranted, i.e., by requiring M. Hll to prove his clains in the
notion al one without hearing the evidence that woul d have proven
the clains. At an evidentiary hearing M. H Il would certainly
have the burden to prove his clains, but he is in no way required
to meet that sane burden in his pleadings alone. |[If this were
the case, there would never be a need to have evidentiary
heari ngs.

Interestingly, Rule 3.850 states that:

: . (C) Contents of Mdtion. The notion shall be under
oat h and i ncl ude:

* * *

(6) a brief statenment of the facts (and other conditions)

relied on in support of the notion.

Fla. R Cim Pro. 3.850 (C)(6) (enphasis added). At the end of
the Florida Rules of Crimnal Procedure, the Court illustrates
the intent of the rule by providing a formnotion for filing a
Rule 3.850 notion. See Fla. R Cim Pro. 3.987. In that form
the follow ng instructions are given:

14. State concisely every ground on which you claimthat the

j udgnent or sentence is unlawful. Summarize briefly the
facts supporting each ground.
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Fla. R CrimPro. 3.987 (enphasis added). The comentary then
outlines a list of grounds that a novant may choose fromthat are
properly raised in a Rule 3.850 notion. A formis offered for
use:

A. G ound

Supporting FACTS (tell your story briefly without citing
cases or |law):

Fla. R Cim Pro. 3.987.

In each instance, the Rul es regardi ng postconviction notions
hi ghlight brevity in pleading the facts. Brevity is at a higher
premumin a successive notion to vacate, as a page limtation is
set at twenty-five pages. See Fla. R Cim Pro. 3.851. As a
result, pleading nore than one claimin a successive notion
requi res econony and conci seness of pleading. Therefore, as
required by the rules, M. Hill provided a brief, concise
pl eading of this claimwhich entitles himto relief, as the facts
al l eged are not conclusively refuted by the record, nor is the
i ssue procedurally barred.

This Court has specifically rejected the reasoning applied

by the |lower court in this case regarding the sufficiency of



3.850 pleadings. See e.g., Ventura v. State, 673 So.2d 479 (Fl a.

1996); MIIls v. Dugger, 559 So.2d 578, 578-579 (Fla. 1990);

Harvey v. Dugger, 656 So.2d 1253, 1257 (Fla. 1995); Thonpson v.

State, 731 So.2d 1235, 1256 (Fla. 1999). M. Hill:=s post-
conviction notion nmet the required threshold of Atending to
establishi the clains alleged, and the facts and all egati ons
contained in M. Hll=s 3.850 notion nust be taken as true, as

they are not conclusively refuted by the record. See Lenon v.

State, 498 So.2d 923 (1986). Under Florida Law an evidentiary
hearing is required where the postconviction notion is facially

sufficient and not conclusively refuted by the record. See

Ham lton v. State, 875 So.2d 586 (Fla. 2004); Freeman v. State,

761 So. 2d 1055 (Fla. 2000); and Peede v. State, 748 So. 2d 253

(Fla. 1999).%° The lower court erred in denying M. Hill this

19 Recently, in Jacobs v. State, 880 So.2d 548 (Fla. 2004),
this Court once again gave a detailed description of what the
trial court is required to performunder Fla. R Crim P. 3.850:

Under these conprehensive provisions a trial court's
consi deration of a notion under rule 3.850 involves a nunber
of possible steps: First, a trial court nust determ ne

whet her the notion is facially sufficient, i.e., whether it
sets out a cognizable claimfor relief based upon the |egal
and factual grounds asserted. It would logically foll ow

that if no valid claimis alleged, the court may deny the
notion outright, and the court need not exam ne the record.
Second, if the court determnes that the notion is facially
sufficient, the court may then review the record. If the
record conclusively refutes the alleged claim the claimmay
be denied. In doing so, the court is required to attach
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t hose portions of the record that conclusively refute the
claimto its order of denial. Third, if the court

determ nes that the notion is facially sufficient and that
there are no files or records conclusively showi ng that the
movant is not entitled to relief, the court may order the
state attorney's office to file a response to the
defendant's notion. The state attorney nust respond to the
al l egations of the notion, state whether the novant has
pursued any other avail able renedi es (including any other
postconviction notions), and state whether the defendant
received an evidentiary hearing. Fourth, after the state
attorney has filed the required response, the trial judge
nmust determ ne whether the clains alleged in the notion have
been denied at a previous stage in the proceedings.

Finally, if the clains presented in the notion have not been
deni ed previously, the judge shall then determ ne whether an
evidentiary hearing is required in order to resolve the
clainms alleged in the notion. Thus, if the trial court
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right.

E. Concl usion

M. HIl is entitled to an evidentiary hearing on whether he
qualifies as nentally retarded and/ or whether execution of brain
damaged i ndividuals such as he are functionally in the sanme cl ass
of persons protected by Atkins such that execution would violate
his equal protection rights under the United States and Fl ori da
Constitutions.

Even if this Court determnes that M. H Il does not neet
the standards of nental retardation, the record is undi sputed
that he suffers from brain damage and that these deficits in
adaptive functioning preceded his eighteenth birthday.
| ndi vi dual s who are brain damaged suffer many of the sane

deficits as nental retardation and should be treated simlarly

finds that the notion is facially sufficient, that the claim
is not conclusively refuted by the record, and that the
claimis not otherw se procedurally barred, the trial court
shoul d hold an evidentiary hearing to resolve the claim

Jacobs, 880 So.2d at 550-51.
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under the law. The protections established in Atkins, and the
reasoni ng behind it, support the exclusion of M. Hll, a brain-
damaged, nentally inpaired, |owfunctioning individual, from

t hose class of persons who may constitutionally subjected to
execution. The evidence in M. Hill:=s case satisfies the

| anguage of "significantly sub-average general intellectual
functioning existing concurrently with deficits in adaptive
behavi or and mani fested during the period from conception to age
18" provided in "921. 137 (1), Fla. Stat., and establishes the
equi val ence of nental retardation under the | anguage of Atkins.
Thus, it is clear that under the United States Constitution, the
Fl orida Constitution, and under Florida Statutes, the State

cannot legally execute M. Hill.

ARGUVENT | 1 |

THE EXECUTI ON OF CLARENCE HI LL, A BRAI' N DAMAGED, MENTALLY

| MPAI RED | NDI VI DUAL, WOULD CONSTI TUTE CRUEL AND UNUSUAL

PUNI SHVENT UNDER THE CONSTI TUTI ONS OF THE STATE OF FLORI DA AND
THE UNI TED STATES.

M. HIll suffers froma low |l Q brain damage, and a nenta
and enotional age of |ess than ei ghteen years, which renders the
application of the death penalty in his case cruel and unusual.
Hi s execution would therefore offend the evol ving standards of
decency of a civilized society, See Trop v. Dulles, 356 U S. 86
(1958), would serve no legitinmte penol ogi cal goal, See Gegg v.
Ceorgia, 428 U.S. 153, 183 (1976), and would violate the Ei ghth
and Fourteenth Amendnents to the United States Constitution. See
Roper v. Simmons, 125 S. Ct. 1183 (March 1, 2005). As the Suprene

Court recently held in Simons,
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Three general differences between juveniles under 18
and adults denonstrate that juvenile of fenders cannot
with reliability be classified anong the worst

of fenders. First, . . . A[a] lack of maturity and an
under devel oped sense of responsibility are found in
youth nore often than in adults and are nore
under st andabl e anong the young. These qualities often
result in inpetuous and ill-considered actions and
decisions. @ * * * The second area of difference is
that juveniles are nore vul nerable or susceptible to
negati ve influences and outside pressures, including
peer pressure. This is explained in part by the
prevailing circunstance that juveniles have | ess
control, or less experience with control, over their
own environnent. * * * The third broad difference is
that the character of a juvenile is not as well forned
as that of an adult. * * * These differences render
suspect any conclusion that a juvenile falls anong the
worst offenders. * * * Froma noral standpoint it
woul d be m sguided to equate the failings of a m nor
with those of an adult, for a greater possibility

exi sts that a mnorzs character deficiencies will be

r ef or med.

Slip Op. at 15-16 (citations omtted; enphasis added).

M. H Il was over 18 years old chronologically, but not
mental ly and enotionally, when the hom cide in the above-styl ed
cause occurred. The aforenentioned abuse, brain damage, and life
history resulted in M. H Il operating at a nmental and enoti onal
age significantly bel ow his chronol ogi cal age at the tinme of the
hom cide. In 1989, Dr. Flem ng rendered a report that stated M.
Hll=s nental age was approximately ten years old and he
functioned as such. See Attachnent C. In the proceedings bel ow,

expert psychol ogi cal testinony was avail able to establish that
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M. HIIl fell within the three general differences the U S
Suprene Court outlined between juveniles and adults: (1) Al Al

| ack of maturity and an under devel oped sense of responsibility;
(2) Anore vulnerab[ility] or susceptib[ility] to negative

i nfl uences and outside pressures, including peer pressure; and
(3) a character which was not as well fornmed as that of an adult,

and was nore transitory and |ess fixed. See Simobns at 15-16.

In this case, it is nental and enotional age that warrants
Ei ght h Amendnent relief. "There is no dispute that a defendant's
youth is a relevant mtigating circunstance that nust be within
the effective reach of a capital sentencing jury if a death
sentence is to neet the requirenents of Lockett and Eddi ngs."

Johnson v. Texas, 113 S. C. 2658, 2668 (1993) (citations

omtted). The kinds of characteristics attributed to youthful
of fenders, "a lack of maturity and an under devel oped sense of

responsibility" Id. at 2668-2669, are precisely those

characteristics attributable to M. Hill. And it is these very
sanme traits that "often result in inpetuous and ill-considered
actions and decisions.” |1d. at 2669.

The |l ower court denied M. Hill=s claimas procedurally
barred by stating,
O her than Defendant:zs reliance on Roper, Defendant has

presented no reason why he could not have raised the
instant claimin an earlier notion. |ndeed, Defendant
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points in the instant notion to the 1989 report of Dr.
Fl em ng, which Astated M. Hill:=s nental age was
approximately ten years old and he functioned as such.(
[footnote omtted]. Assuming this fact to be true,
Def endant coul d have rai sed the sanme cl ai munder
Thonpson v. lahoma, 487 U. S. 815, 108 S. C. 2687,
101 L. Ed. 2d 702 (1988), which rendered
unconstitutional, for many of the sane reasons
expressed in Roper, the execution of any offender who
was under the age of 16 at the tine of his offense.

Si nce Defendant has not denonstrated why the instant
clai m coul d not have been raised previously, the Court
hol ds that Defendant:s third claimis procedurally
barr ed.

Order at 8-9.

The |l ower court=s finding of a procedural bar is erroneous.
M. H Il submits that his Ei ghth Amendnent right to be free from
cruel and unusual puni shnment cannot be subject to a procedural
bar, as this is an eligibility issue which precludes the death
penalty for anyone under ei ghteen years of age.

Capi tal punishnent should not be inposed where a def endant
| acks the requisite "highly cul pable nmental state."™ Tison, 107
S C. at 1684. M. H Il lacked such a nental state. The
background of the defendant reflects "factors which may call for

a |l ess severe penalty,” Lockett v. Chio, 438 U S. 586, 605

(1978). An individual wth neurological handi caps, such as M.
Hll, is the very opposite of the kind of offender whose "highly
cul pabl e mental state" has been held to warrant inposition of the

death penalty. Sinmons & Tison
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The Ei ghth Amendment prohibits "all punishnments which by
their excessive length or severity are greatly disproportionate

to the offenses charged.” Wens v. United States, 217 U. S. 349,

371 (1910) (citation omtted). |In furtherance of this principle,
the Suprenme Court's Ei ghth Anendnent decisions have nade cl ear
that "a crimnal sentence nust relate directly to the persona

culpability of the crimnal offender.” Tison v. Arizona, 107

U S 1676, 1685 (1987). These decisions have al so considered "a
defendant's intention -- and therefore his noral guilt -- to be
critical to the degree of crimnal culpability.” Ennund v.

Florida, 458 U S. 782, 800 (1982); accord Tison, 107 S. C. at

1687("Deeply ingrained in our legal tradition is the idea that
the nore purposeful is the crimnal conduct, the nore serious is
the of fense, and therefore, the nore severely it ought to be
puni shed").

Because capital punishnment is our society's ultimte
sanction, "unique in its severity and irrevocability," Gegg, 428
U S at 187, it may be inposed only when a defendant is found to
have "a highly cul pable nental state." Tison, 107 S. . at 1684,
see also id. at 1687 ("A critical facet of the individualized
determ nation of culpability required in a capital case is the
mental state with which the defendant commts the crine");

Godfrey v. Georgia, 446 U.S. 420, 443 (holding capital punishnment
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is inappropriate unless the crine "reflected a consci ousness
materially nore depraved than that of any person guilty of
mur der ™).

Because Ei ghth Amendnent proportionality principles forbid
the inposition of capital punishnent where a defendant |acks the
requi site "highly cul pable nental state,” the Constitution
requires an individualized inquiry into the defendant:s
background and character conbined with the circunstances of the
of fense to determ ne whether there exist "factors which nay cal

for a |l ess severe penalty.” Lockett v. Chio, 438 U S. 586, 605

(1978). As Justice O Connor explai ned:

[ E] vi dence about the defendant's background and
character is relevant because of the belief, long held
by this society, that defendants who commt crimna
acts that are attributable to a di sadvant aged
background, or to enotional and nental problens, nay be
| ess cul pabl e than defendants who have no such excuse.

California v. Brown, 107 S. C. 837, 841 (1987) (0O Connor, J.

concurring) (enphasi s added).

CGenerally, the proportionality required by the Eighth
Amendnent has been understood to require individualized, case-by-
case assessnent of the factors that may dimnish cul pability.

See Eddi ngs; Lockett. The Suprene Court has, however, nade

several categorical Ei ghth Amendnent judgnments about situations

in which culpability is automatically insufficient to justify
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inposition of the death penalty. Sone of these judgnents have
turned on finding categories of crimnal acts insufficiently

bl ameworthy to justify a death sentence. See, e.g., Coker v.

Ceorgia, 433 U. S. 584 (1977)(rape); Eberheart v. Georgia, 433

U S 917 (1977)(arned robbery). In other instances the judgnent
has turned on the level of the defendant's nental state as it

relates to the crime: Tison and Ennund, for exanple, neke clear

that a defendant nay not be sentenced to death unless he has at
| east been shown to have "a reckl ess disregard for human life
inplicit in know ngly engaging in crimnal activities known to
carry a grave risk of death." Tison, 107 S. . at 1688.
Further, judgnents have turned on the defendant's nental

capacity. See Ford v. Wainwight, 106 S. C. 2595

(1987) (execution of the insane violates the Ei ghth Anendnent).
When one considers M. Hill=s nental capacity and | evel of
functioning, there is no sustainable rationale for inposing the
deat h penalty upon himand not upon the class of individuals
outlined in Sinmons. Here, the | ower court erred in denying M.
Hi Il an evidentiary hearing on this issue as the notion, files
and records in this action fail to conclusively show that M.

HIl is entitled to Ano relief.il See Lenon v. State, 498 So. 2d

923 (Fla. 1986); FI. R Cim P. 3.851(f)(5)(B). Accordingly, an

evidentiary hearing is required.
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ARGUMVENT | V

THE LONER COURT ERRED | N DENYI NG MR, HI LL:S REQUEST FOR PUBLI C
RECORDS PURSUANT TO CHAPTER 119, FLORI DA STATUTES, FLA. R CRIM
P. 3.852, THE EI GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON, AND ARTICLE I, " 9 AND 17 OF THE FLORI DA
CONSTI TUTI ON.

During the warrant proceedings, M. H Il sought public
records pursuant to Fla. Stat. Ch. 119 and Fla. R Cim P. 3.852
(h)(3). On Decenber 7, 2005, M. Hill sent public records
requests to a total of seven agencies.?® These records were
requested pursuant to Rule 3.852 (h)(3).2' Subsequently, witten
objections were filed by the Departnment of Corrections and the
Ofice of the Attorney General. Follow ng a hearing on Decenber

19, 2005, the lower court issued orders denying M. Hll=s public

M. Hi Il requested records fromthe Office of the State
Attorney for the First Judicial Crcuit, the Escanmbia County
Sheriff:s O fice, the Pensacola Police Departnent, the Florida
Department of Law Enforcenent, the Medical Exanminerzs Ofice,
First and Eighth District of Florida, the Ofice of the Attorney
Ceneral and the Florida Departnment of Corrections.

M. H Il had made previous requests to these agencies, and

now r equest ed updat ed docunents that were not produced in
previ ous requests.
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records requests as to several agencies.

On Decenber 23, 2005, the lower court issued its order
denying M. Hill=s 3.850 notion. Wth regard to the denial of
public records, the court stated:

As to the Ofice of the Attorney
CGeneral, the Ofice of the Medical Exam ner
District Eight, and the Florida Departnent of
Corrections, the Court denied access to these
records based on the overbreadth of the
requests, and in the case of the Ofice of
t he Medi cal Exam ner, District Eight, also
because of the lack of a previous request as
required under Fla. R CrimP. 3.852 (h)(3).
Def endant has made no representation
regardi ng what records he believes are in the
possessi on of these agencies which could
support a col orable claimfor postconviction
relief, nor has he denonstrated that these
records could not have been requested at an
earlier date. Defendant has further failed
to establish that he could not have tinely
sought production of the docunents, or that
t he docunents were previously requested but
unlawful ly withheld. See Buenano v. State
708 So. 2d 941, 953 (Fla. 1998).

Accordingly, Defendant is not entitled to
relief on this basis.

Order at 5-6.

Ef fective collateral representation has been denied M. Hil
because the circuit court denied access to public records from
t he af orenenti oned agencies. In denying these public records
requests, the lower court has essentially established standards
not in conformty with Rule 3.852 (h)(3). |In accordance with

this provision, M. Hill nmust show 1) that a death warrant has
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been signed; 2) that he has filed his requests within ten days of
the date of the warrant; and 3) that he has previously
Arequest ed public records froma person or agency@l to which he is
currently requesting records. M. H Il previously requested
records fromthe Departnment of Corrections, the Ofice of the
Attorney General, and the Ofice of the Medical Exam ner.??

Thus, the requirenents of this provision have been fulfilled.?

M. Hill maintains that while his nost recent request is
to a different district of the Medical Examner:s Ofice, it is
still the sane agency and thus the request was properly filed
under 3.852(h)(3). However, in light of the |lower court:s
opinion to the contrary, M. H Il resubmtted his request under
Rule 3.852 (1). Nevertheless, even under this provision, the
| oner court denied M. Hill=s request for public records.

The first two requirements have al so been mnet.
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Despite the fact that M. Hill=s requests for public records
were in fact narrowy tailored® and fall squarely within the
confines of Rule 3.852 (h)(3), the | ower court erroneously denied
his request. The |ower court:s ad-hoc addenduns to Rule 3.852
(h)(3), are not only inproper, but also factually inaccurate.
Contrary to the lower court=s order, M. Hillzs claimthat the
current nmethod of lethal injection, in light of recent enpirical
evi dence, constitutes cruel and unusual punishnment, is a
colorable claimfor relief. As is clear fromM. Hll:s
pl eadi ngs, he is not challenging the statutory provision which
allows for lethal injection as a nmethod of execution. Rather, he
is challenging the use of specific chem cals, based upon recent
scientific evidence, that he believes the Departnent of

Corrections uses to carry out executions.?

*Here, M. Hill filed a linmted nunber of requests to
agenci es that were subject to previous requests. This is unlike
the situation in several other previous warrant cases. See, e.g.,

A ock v. Moore, 776 So. 2d 243, 253-4 (Fla. 2001) (defendant
made at | east 20 records requests of various persons or agencies.
The Court stated, Alt is clear froma review of the record and
the hearing that nost of the records are not sinply an update of

i nformation previously requested but entirely new requests.().
See also Sins v. State, 753 So. 2d 66 (Fla. 2000), (the Court
affirmed the denial of public records requests of twenty-three
agenci es or persons, nost of whom had not been the recipients of
prior requests for public records).

As M. Hi Il has been denied access to records fromthe
Department of Corrections, he is unable to verify that they are
still wutilizing these chem cals.
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Additionally, with regard to tineliness, the | ower court:s
order overlooks the fact that the study upon which M. Hil
relies was conducted in 2005. Any request made prior to the
study woul d surely have been denied by the lower court in a
simlar fashion as here, as not establishing a col orable claim of
relief. In essence, the effect of the |lower court:zs order would
be to permanently prevent any defendant from ever challenging a
met hod of execution, even when there is a change in

ci rcumst ances. ®

2°For exanpl e, despite repeated opinions of the Florida

Suprene Court that the electric chair did not constitute cruel
and unusual punishnment, the Florida Supreme Court subsequently
ordered an evidentiary hearing on the issue in the case of Thomas
Provenzano. See Provenzano v. Moore, 744 So. 2d 413 (Fla. 1999).

During these proceedi ngs, public records were disclosed by the
Department of Corrections regarding the electric chair. And the
proceedings in that case led to the Florida Legislature:s
adoption of |ethal injection as the nethod of execution in
Fl ori da.
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Further, in concluding that M. Hill:=s requests were overbroad,
the lower court determined that M. Hi Il could not properly make
requests relating to lethal injection under Rule 3.853 (h)(3),
because his Aprevious request for production of public records
made to the DOC did not include any request for materials rel ated

to | ethal injection.@’

See Order Sustaining the Objection to
Def endant=s Demand and Denyi ng Def endant:s Demand for Production
of Additional Public Records fromthe Departnment of Corrections
at 2.

The |l ower court:zs position is sinply untenable, as it would
require M. Hill to have known in 1997 that | ethal injection
woul d be adopted as the nethod of execution in Florida in 2000.
Nowhere in Rule 3.852 (h)(3) does it contenplate that M. Hill
shoul d be faulted for not requesting records that did not exist
about a nethod of execution that did not exist. Cearly, any
request about the nethod of execution in 1997 would no | onger be
germane to whether or not the current nethod of execution in

Florida is constitutional because, not only has the nethod

changed, but information about recent executions, the protocol

2/ As the lower court noted, M. Hill:s original request to

DOC was in 1997. Also, the |lower court used the sane rational e
in denying M. Hll=s request to the Ofice of the Attorney
Gener al .
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and related matters are constantly changi ng.

Here, the lower court failed to apply the dictates of Rule
3.853(h)(3). The denial of access to records precludes the ful
and fair devel opnent of M. Hill=s Rule 3.851 notion. M. Hill
asks this Court to remand the case to the circuit court for ful
public records disclosure and to permt amendnment of this notion
based upon future records received.

ARGUMENT V

THE TRI AL COURT=S DECI SION TO PLACE MR HI LL AND H S CO- DEFENDANT,
CLI FFORD JACKSON | N SHACKLES DURI NG THE PENALTY PHASE VI OLATED THE
FI FTH, EIGHATH AND FOURTEENTH AMENDMENTS OF THE UN TED STATES
CONSTI TUTI ON UNDER DECK V. M SSOURI, 125 S.CT. 2007 (2005).

In Deck v. Mssouri, the Suprene Court held that Athe

Constitution forbids the use of visible shackles during the
penalty phase, as it forbids their use during the guilt phase,

unl ess that use is dyustified by an essential state interest:-
such as the interest in courtroomsecurity--specific to the
defendant on trial.@ 125 S. C. 2007 at 2009 (2005) (quoting

Hol brook v. Flynn, 475 U. S. 560, 568-69 (1986)). The Court based

its ruling on prior cases which dealt with the constitutionality

of security neasures used in the guilt phase of crimnal trials.

"[Clourts nmust carefully guard against dilution of the principle

that guilt is to be established by probative evidence and beyond

a reasonabl e doubt." Estelle v. WIllianms, 425 U.S. 501, 503
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(1976). Procedures or practices which are not "probative

evi dence" but which create "the probability of del eterious

effects" on fundanental rights and the judgnent of the jury thus

must be carefully scrutinized and guarded against. |d. at 504.
The Supreme Court had previously analyzed the effect of

security nmeasures in Hol brook v. Flynn, 475 U S. 560, 567 (1986),

noting that "one accused of a crime is entitled to have his guilt
or innocence determ ned solely on the basis of the evidence
introduced at trial, and not on the grounds of official
suspi cion, indictnent, continued custody, or other circunstances
not adduced as proof at trial.@ In Deck, the Suprenme Court-:s
revi ew of precedent regarding the use of shackl es showed t hat
Aft]he | aw has | ong forbidden routine use of visible shackles
during the guilt phase; it permts a State to shackle a crim nal
defendant only in the presence of a special need.f§ 125 S. C. at
2010. The Court then extended this prohibition to the penalty
phase:

[Clourts cannot routinely place defendants in shackles

or other physical restraints visible to the jury during

the penalty phase of a capital proceeding. . . . [Alny

such determ nation nust be case specific [and] should

reflect particular concerns, say special security needs

or escape risks, related to the defendant on trial.

Deck, 125 S. Ct. at 2014-15.

Because shackling is Ainherently prejudicial@ and will often
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have negative effects which Acannot be shown froma tria
transcript,® the defendant is not required to show act ual
prejudice. Deck, 125 S. C. at 2015. The Suprene Court hel d:

[Where a court, w thout adequate justification, orders
t he defendant to wear shackles that will be seen by the
jury, the defendant need not denonstrate actual
prejudi ce to make out a due process violation. The
State nmust prove Abeyond a reasonabl e doubt that the

[ shackling] error conplained of did not contribute to
the verdict obtained.@§ Chapman v. California, 386 U S
18, 24 (1967).

At an evidentiary hearing, testinony would show that M.
H 1l and difford Jackson were shackl ed and handcuffed during his
penal ty phase testinony w thout any nention of such on the record
and wi thout objection by defense counsel. The trial court did
not express any concern about M. Hill=s or M. Jackson:s Aconduct @
and Asecurity,@ in violation of Deck; nor did the court Aexplain
why, if shackles were necessary, he chose not to provide for
shackl es that the jury could not see.§ Id. As in Deck, Aif
there is an exceptional case where the record itself makes clear
that there are indisputably good reasons for shackling, it is not
this one.i¢ 1d. The State cannot show beyond a reasonabl e doubt
that this error Adid not contribute to@ the jury:ss death
recommendation. |d.

Deck nmeets the criteria for retroactive application set
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forth in Wtt v. State, 387 So. 2d 922 (Fla. 1980), as it issued

fromthe U S. Suprenme Court, and its rule is unquestionably
Aconstitutional in naturef and a Adevel opnent of fundanent al
significance.f Wtt at 930-31. An evidentiary hearing is
warranted on this issue, and relief is proper.

The lower court, in denying M. Hill=s claimwthout first
granting an evidentiary, stated:

In his fifth claim Defendant alleges that he is
entitled to postconviction relief under the holding of
Deck v. Mssouri, 125 S. C. 2007, 2009, 161 L. Ed. 2d
953 (2005) ( AW hold that the Constitution forbids the
use of visible shackles during the penalty phase, as it
forbids their use during the guilt phase, unless that
use is djustified by an essential state interest: B such
as the interest in courtroomsecurity B specific to the
defendant on trial.@) Defendant alleges that A[a]t an
evidentiary hearing, testinmony will show that M. Hil
and Cifford Jackson were shackl ed and handcuffed
during his penalty phase testinmony w thout any nention
of such on the record and wi thout objection by defense
counsel .0 [footnote om tted]

The instant claimis procedurally barred. Defendant
has presented no reason or reasons why this claimwas
not raised in his previous notions. Indeed the
constitutional issue of shackling (including shackling
during the penalty phase of capital proceedi ngs) was
litigated long before the filing of Defendant:s 2003
postconviction notion. See Finney v. State, 660 So.2d
674, 682-83 (Fla. 1995); Bello v. State, 547 So.2d 914,
918 (Fla. 1989); Elledge v. State, 408 So.2d 1021, 1022
(Fla. 1981). However, assum ng Defendant was shackl ed
in the instant case, no objection was raised at the
trial court level, the issue was not raised on direct
appeal, and it has never been raised in any of the
postconvi ction proceedings in the instant case. See
Gudinas v. State, 879 So.2d 616, 618 (Fla. 2004)

(hol ding that a postconviction claimraised Afor the
very first tinmef in a successive 3.851 notion w thout
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proper explanation of the failure to previously raise
the claim was procedurally barred). Further, Deck has
been held not to have retroactive application, as
announced in Marquard v. Fla. Dept. of Corr., 429 F.3d
1278 (11'" Cir. Fla. 2005). Therefore, Defendant is

not entitled to relief on this basis.

Order at 10.
The | ower court:zs order is erroneous regarding the facts and

| aw surrounding this claim In Deck v. Mssouri, 125 S. CT. 2007

(2005), the U S. Suprene Court held it unconstitutional to
vi si bly shackl e defendants in front of a jury during the penalty
phase. To determ ne whether this rule applies during a capital
penal ty phase, the Suprene Court exam ned the reasons for the
guilt phase rule. The guilt phase rule is based upon three
concerns: (1) AVisible shackling underm nes the presunption of
i nnocence and the related fairness of the factfinding processg(
(2) shackling interferes with the defendant:zs right to counsel by
interfering with the defendant:=s ability to communicate with
counsel and to participate in his defense; (3) shackling
underm nes the dignity of the courtroom process. Deck, 125 S.
Ct. at 2013. The Suprenme Court concluded that these reasons
support applying a penalty phase rule regarding shackling simlar
to the guilt phase rule:

The considerations that mlitate against the routine

use of visible shackles during the guilt phase of a

crimnal trial apply with like force to penalty
proceedings in capital cases. This is obviously so in
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respect to the latter two considerations nentioned,
securing a meani ngful defense and naintaining dignified
proceedings. It is |ess obviously so in respect to the
first consideration nentioned, for the defendant:s
conviction nmeans that the presunption of innocence no

| onger applies. Hence shackles to not underm ne the
jurys effort to apply that presunption

Nonet hel ess, shackles at the penalty phase threaten
rel ated concerns. Although the jury is no |onger

deci ding between guilt and i nnocence, it is deciding
between life and death. That decision, given the
Pseverity:l and Afinalitysi of the sanction, is no |ess
i nportant that the decision about guilt.

Nei ther is accuracy in making that decision any | ess

critical. The Court has stressed the Aacute needi for
reliabl e deci sionmaki ng when the death penalty is at
issue. . . . The appearance of the offender during the

penal ty phase in shackles, however, alnost inevitably
inplies to a jury, as a matter of common sense, that
court authorities consider the offender a danger to the
community--often a statutory aggravator and nearly
al ways a relevant factor in jury decisionnmaki ng, even
where the State does not specifically argue the point.
It also alnost inevitably affects adversely the

jury=s perception of the character of the defendant.

. And it thereby inevitably underm nes the jury:s
ablllty to weigh accurately all rel evant
consi derations--considerations that are often
unquantifiabl e and el usive--when it determ nes whet her

a defendant deserves death. In these ways, the use of
shackl es can be a Athunb [on] death:s side of the
scale.( .

Deck, 125 S. C. at 2014 (citations omtted).

Therefore, it is clear that the shackling of M. Hill during
hi s penalty phase proceedi ngs was an unconstitutional Athunb [on]
deat h-s side of the scale.§ Id. Additionally, the shackling of M.

Hi|ll:s co-defendant, difford Jackson, during M. Hill:=s penalty
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phase al so seriously underm ned the fairness of M. Hill:s

sent enci ng proceedings. This Court nust consider the observation
made in Deck that visible shackling underm nes the presunption of
i nnocence and the related fairness of the factfinding process,
whil e al so undermning the dignity of the courtroom process. See
id. at 2013. The jury=s observation of M. Jackson in shackles
seriously undermned M. Hill:=s penalty phase because it

i nappropriately inmpugned M. Jackson:s testinony and credibility.
The cl ose rel ationship and | ogical connection between the two nen
meant that the shackling of M. Jackson inproperly affected the
fairness of the penalty phase proceedings. As the Deck Court
observed, AAlthough the jury is no |onger deciding between guilt
and innocence, it is deciding between |ife and death. That

deci sion, given the Aseverity(@ and Afinality@ of the sanction, is
no |l ess inportant that the decision about guilt . . . A Deck at
2014. Just as the appearance of the offender during the penalty
phase in shackles inevitably inplies to a jury, as a matter of
comon sense, that court authorities consider the offender a
danger to the conmunity, the appearance of the co-defendant in
shackl es i npugned the character and credibility of both M.
Jackson and M. Hill. Surely the visible shackling of M. Jackson
inevitably affected the jury=s perception of the character of M.

H 1l and M. Jackson adversely, thereby underm ning the jurys:s
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ability to weigh accurately all relevant considerations. As with
t he unconstitutional shackling of M. H Il during the penalty
phase, the use of shackles on M. Jackson during his penalty
phase testinony becane an i nperm ssible Athunb@ [on] death:=s side
of the scale.@ Deck, at 2014.

Additionally, the lower court was in error in finding that

Deck is not retroactive based upon Marquard v. Seczy for the

Dept. of Corr., 2005 U.S. App. LEXIS 24333 (11'" Gir. Fla. 2005).

The federal standard governing retroactivity is controlled by

Teague v. Lane, 489 U S. 288, 109 S.Ct. 1060, 103 L. Ed. 2d 334

(1989), unlike Florida which is controlled by Wtt v. State, 387

So. 2d 922 (Fla. 1980). The lower court:=s reliance on Marquard is
gravely m staken and m sapplies the |aw regarding retroactivity.
This Court is not constrained by the federal court=s decision in
Mar quar d:

We start by noting that we are not obligated to
construe our rule concerning post-conviction relief in
the sane manner as its federal counterpart .o

[ T] he concept of federalismclearly dictates that we
retain the authority to determ ne which Achanges of
lawA wi || be cogni zabl e under this state:ss post-
conviction relief machinery.

Wtt v. State, 387 So. 2d at 928. Recently, in Johnson v. State,

904 So. 2d 400, 408-9 (Fla. 2005), this Court reiterated that:
As courts in other states have noted, state courts are

not bound by Teague in determning the retroactivity of
decisions. See California v. Ranps, 463 U S. 992, 1014,
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77 L. Ed. 2d 1171, 103 S. C. 3446 (1983)

(acknow edging that "states are free to provide greater
protections in their crimnal justice systemthan the
Federal Constitution requires"); Colwell v. State, 118
Nev. 807, 59 P.3d 463, 470 (Nev. 2002) (noting that "we
may choose to provide broader retroactive application
of new constitutional rules of crimnal procedure than
Teague and its progeny require”); Cowell v. Leapl ey,
458 N. W 2d 514, 517 (S.D. 1990) (noting that states may
deci de how to provide access to state postconviction
relief). We continue to apply our |ongstanding Wtt

anal ysi s, which provides nore expansive retroactivity
standards than those adopted in Teague.

Clearly, any reliance on Teague was m splaced at best.

Deck nmeets the criteria for retroactive application set

forth in Wtt v. State, 387 So. 2d 922 (Fla. 1980), as it issued

fromthe U S. Suprene Court and its rule is unquestionably
Aconstitutional in naturef and a Adevel opnent of fundanent al
significance.f Wtt at 930-31. As to what Aconstitutes a

devel opment of fundanmental significance,@ Wtt explains that this
category includes Achanges of |aw which are of sufficient

magni tude to necessitate retroactive application as ascertai ned

by the three-fold test of Stovall [v. Denno, 388 U S. 293

(1967),] and Linkletter [v. Wal ker, 381 U S. 618 (1965)].0 Wtt,

387 So. 2d at 929. This test considers: A(a) the purpose to be
served by the newrule; (b) the extent of reliance on the old
rule; and (C) the effect on the admi nistration of justice of a
retroactive application of the newrule. @ 1d. at 926.

Resol ution of the issue ordinarily depends nostly upon the first
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prong--the purpose to be served by the new rul e--and whet her an
anal ysis of that purpose reflects that the newrule is a
Af undanment al and constitutional |aw change[] which cast][s]
serious doubt on the veracity or integrity of the original trial
proceeding.@ 1d. at 929.

In Wtt, this Court explained that the doctrine of finality
must give way when fairness requires retroactive application:

The doctrine of finality should be abridged only when a
nore conpel ling objective appears, such as ensuring
fairness and uniformty in individual adjudications.
Thus, society recognizes that a sweepi ng change of |aw
can so drastically alter the substantive or procedural
under pi nnings of a final conviction and sentence that

t he machi nery of post-conviction relief is necessary to
avoi d individual instances of obvious injustice.

Consi derations of fairness and uniformty make it very
Adifficult to justify depriving a person of his liberty
or his Iife, under process no |onger considered
acceptabl e and no | onger applied to indistinguishable
cases.

Wtt, 387 So. 2d at 925 (footnote omtted). The Court has

reaffirmed the Wtt fairness test in State v. Call away, 658 So.

2d 983, 987 (Fla. 1995).
This fairness test is in keeping with the United States

Suprene Court:s interpretation of the test espoused in Stovall v.

Denno. The Court has said that the first prong of this test--the
purpose to be served by the new rule--is the nost inportant
prong:

[ Q ur decisions establish that A[f]orenpbst anong these

70"



factors is the purpose to be served by the new
constitutional rule, @ Desist v. United States, 394 U. S
244, 249 . . . (1969), and that we wll give
controlling significance to the neasure of reliance and
the inpact on the admnistration of justice Aonly when
t he purpose of the rule in question [does] not clearly
favor either retroactivity or prospectivity.@ Id., at
251. . . . [citations omtted]. AwWere the major

pur pose of new constitutional doctrine is to overcone
an aspect of the crimnal trial that substantially
inpairs its truth-finding function and so raises
serious questions about the accuracy of guilty verdicts
in past trials, the new rule has been given conplete
retroactive effect. Neither good-faith reliance by
state or federal authorities on prior constitutional

| aw or accepted practice, nor severe inpact on the

adm ni stration of justice has sufficed to require
prospective application in these circunstances.{
Wlliams v. United States, 401 U S. 646, 653 .

(1971) (plurality opinion of WH TE, J.).

Brown v. Louisiana, 447 U.S. 323, 328 (1980) (plurality opinion).

Deck is such a fundanental constitutional change. Shackling

is Ainherently prejudicial.@ Deck, 125 S. C. at 2015. Such

i nherent prejudi ce necessarily Acast[s] serious doubt on the
veracity or integrity of the . . . trial proceeding.i Wtt, 387
So. 2d at 929. Wen subjected to such an Ainherently
prejudicial@ practice, jurors cannot performtheir
constitutionally-required function of determ ning the facts based
solely on the evidence presented. Under Wtt, M. HIl is

entitled to rely upon Deck.

ARGUVENT VI
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THE CRCUT COURT WH CH REVIEWED MR HI LL:S 3.850 MOTION FOR
PCSTCONVI CTI ON RELI EF ERRED BY DENYI NG THE MOTI ON W THOUT GRANTI NG
AN EVI DENTI ARY HEARI NG AND W THOUT ATTACHI NG AND/ OR CI TING TO
SPECI FI C PORTI ONS OF THE RECORD VWH CH CONCLUSI VELY DEMONSTRATED
THAT HE WAS ENTI TLED TO NO RELI EF, THUS DENYI NG MR HI LL:S RIGHT TO
A MEANI NGFUL 3. 850 PROCEDURE AND HI' S RI GHT TO DUE PROCESS UNDER THE
UNI TED STATES AND FLORI DA CONSTI TUTI ONS

In daimVl of M. Hill:s successive notion for post-
conviction relief, M. H Il alleged that his due process rights
under the United States and Florida Constitutions, and his
procedural due process rights as granted to himin Fla. R Crim
Pro. 3.850, had been viol ated because he was inproperly denied an
evidentiary hearing without the circuit court citing to portions
of the record as required by law. The |lower court erred in
denying relief on this claim Inits Oder, the |ower court
assert ed:

This claimis procedurally barred. Defendant has

al ready raised the lack of an evidentiary hearing in

the appeal pertaining to his initial postconviction

nmotion in the Florida Suprene Court. The Suprenme Court

of Florida found, as stated in Defendant:s notion, that

the trial court properly determ ned an evidentiary

hearing was not justified . . . Additionally,

Def endant=s clai mregarding the Court=s failure to

attach portions of, or cite to, the record in support

of its findings is also procedurally barred, as this

cl ai m shoul d have been raised on direct appeal of this

Court:=s order.

Order at 11-12 (citations and footnotes omtted).
The | ower court:=s erroneous denial of M. Hill:zs claim

conpl etely m sapprehended the record and procedural history of
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M. HIll=s case. |In fact, as M. Hill pointed out in his
successive notion for post-conviction relief, he did raise the

| oner court=s failure to follow the procedures of 3.850 by citing
to or attaching portions of the record in his initial brief to
this Court on appeal. Therefore, the I ower court:s finding that
the claimis procedurally barred because it Ashoul d have been

rai sed on direct appeal,@0 id. at 12, is clearly erroneous.

In addition, the |ower court:zs statenment that the Florida
Suprene Court Aproperly determ ned an evidentiary was not
justified, @ id. at 11, is also incorrect. Wile this Court ruled
that the summary denial of M. Hll:=s other 3.850 clains was not
inerror, this Court never addressed M. Hill=s properly and
tinely raised claimthat the circuit court erred in failing to
follow the procedures of 3.850 in summarily denying himan

evidentiary hearing. See H |l v. Dugger, 556 So.2d 1385 (1990).

As this issue was properly raised by M. HIl, but never
resolved by this Court, it is not now procedurally barred and is
deserving of consideration and relief.

A Rule 3.850 litigant is entitled to an evidentiary hearing
unl ess Athe notion and the files and records in the case
conclusively show that the prisoner is entitled to no relief.{

Fla. R Cim P. 3.850; Lenon v. State, 498 So.2d 923 (Fl a.
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1986). A circuit court may not summarily deny a 3.850 notion
wi t hout Aattach[ing] to its order the portion or portions of the
record conclusively showing that relief is not required.@

Hof fman v. State, 571 So.2d 449, 450 (Fla. 1990). Alternatively,

a court may state its rationale for sunmary denial by
specifically citing to portions of the record which substantiate
its decision. See id.

In M. Hill=s case, the circuit court sumarily denied M.
Hill=s claims without granting himan evidentiary hearing.?® The
court issued a cursory, two-page order which neither cited to the
record nor attached specific portions of the record in support of
its summary denial of M. Hill=s clainms. See Attachnent W This
was in direct violation of the requirenents of Fla. R Cim Pro.

3.850, as well as the caselaw of this Court. See Hoffrman, 571

So. 2d at 450. The files and records in this case did not
conclusively rebut M. Hill=s 3.850 clains. Wthout any attached
(and/or cited to) portions of the record denonstrating that M.
Hill is not entitled to relief, and because M. Hill:s

all egations in his 3.850 notion involved Adi sputed issues of
fact,@ the | ower court erred in its summary denial of M. Hill-=s

notion, and an evidentiary hearing shoul d have been granted.

2 In M. Hill:s 22 years on death row, he has never had an
evidentiary hearing on his fact-based clai ns.
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Maharaj v. State, 684 So.2d 726, 728.

Additionally, the circuit court:zs abnegation of its
responsibilities deprived M. Hill of his due process rights
under both the United States Constitution and Florida [aw. A
Fourteenth Amendnment liberty interest can be derived fromeither

state |law or the Due Process Ol ause itself. See Sandin v.

Conner, 515 U. S. 472, 132 L.Ed. 2d 418, 115 S. C. 2293, 2297-
2302 (1995). In addition, state procedures may create |liberty
interests that are deprived when a state actor deviates from
t hese procedures. Sandin, 115 S. C. at 2299-2301. The State of
Florida has created a protected liberty interest under the Due
Process Cl ause given the integral role that Rule 3.850 plays in
its overall schene of death penalty adjudication. Floridass
i npl ementation of Rule 3.850 also gives rise to a protected
liberty interest in fair proceedings to be conducted under the
rule. Were, as here, the lower court failed in its duty to
denonstrate that a defendant is not entitled to a hearing on the
merits of his clainms, that court has denied the defendant his due
process right to a fair post-conviction proceeding.

An anal ogous protection of due process rights can be found
in Floridas approach to a court:zs failure to abide by Fla. R
Crim Pro. 3.830, which addresses crimnal contenpt proceedings.

In Hutcheson v. State, 903 So.2d 1060 (5'" DCA 2005), it was
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held that a trial courtzs failure to issue a Asigned, witten
order containing a recital of facts upon which the adjudication
of guilt is basedi was fundanental error requiring reversal. The
court in Hutcheson held that the provisions of F.R C P. 3.830
Adefi ne the essence of due process and nust be scrupul ously
followed.@ 1d. (enphasis added). Simlarly, the |ower courts:s
failure to follow the requirenents of Rule 3.850 in this case
nmust al so be consi dered fundanental error necessitating relief.
Def endants subject to the ultinate penalty of death deserve no

| ess than a person subject to a crimnal contenpt proceeding.

The United States Suprene Court has held that capital proceedings
are governed by a hei ghtened standard of procedural due process.

See Beck v. Al abama, 447 U.S. 625 (1980) (hol ding that the Due

Process C ause gives hei ghtened procedural protections to capital
def endants because of the greater need for reliability).

The requirenent that a circuit court attach portions of the
record before summarily denying a 3.850 claimis not nere
procedure devoid of due process guarantees. A circuit court does
not have unfettered discretion to deny a 3.850 claim See, e.g.,

Ham lton v. State, 875 So.2d 586 (Fla. 2004); Jacobs v. State,

880 So.2d 548 (Fla. 2004). Florida' s rules, statutes, and
deci sions inpose nmandatory requirenents upon the courts to foll ow

the procedures of Rule 3.850. See, e.g., Hoffman; see al so
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Lenon; Jacobs; Ham Iton; Diaz v. Dugger, 719 So.2d 865 (1998).

Thus, under Florida law, M. H Il had a legitimte expectation
that he would be afforded a reasonabl e opportunity to participate
in the 3.850 process before being executed, and that the circuit
court woul d conduct a nmandatory, neani ngful review of his 3.850
notion for postconviction relief. The |lower court in this case
clearly abdicated its responsibilities and in doing so denied M.
Hill his due process rights.

| mportantly, though this issue was raised in the appeal from

the denial of Rule 3.850 relief, this Court never addressed it in

its opinion affirmng the | ower court=s ruling. See H Il v.

Dugger, 556 So.2d 1385 (1990). It is an unconstitutional
abandonment of M. Hill:=s due process rights for Florida courts
to continue to deny himthe procedures and access whi ch have been
af forded other capital defendants in this state. Florida my not
arbitrarily deprive M. H Il of his state | aw and federal
constitutional rights in this manner. Relief is proper.

CONCLUSI ON

M. HIl submts that this case should be remanded for an
evidentiary hearing on each of his issues, and that he should
receive full public records disclosure and be permtted to anend
his Rule 3.850 notion based upon future records received. Based

on his clains for relief, M. HIl is entitled to a new
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sent enci ng proceeding and/or the inposition of a |life sentence.
Finally, M. H Il submts that he should not be executed in a
manner that constitutes cruel and unusual punishnent.
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