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Petitioner was charged with committing armed roplzerd murder on the basis of evidence that he lhied land
robbed two men. At the trial stage of Georgia'stgifited procedure, the jury found petitioner guittywo counts of
armed robbery and two counts of murder. At the figstage, the judge instructed the jury that itlldorecommend
either a death sentence or a life prison senten@ach count; that it was free to consider mitigatir aggravating
circumstances, if any, as presented by the pagiesthat it would not be authorized to considgrasing the death
sentence unless it first found beyond a reasordaalet (1) that the murder was committed while tfieraler was
engaged in the commission of other capital felgnies, the armed robberies of the victims; (2)t the committed the
murder for the purpose of receiving the victimsep and automobile; or (3) that the murder wasraggously and
wantonly vile, horrible and inhuman" in that it Vislved the depravity of [the] mind of the defendaithe jury found
the first and second of these aggravating circumsst®and returned a sentence of death. The Geaugi@me Court
affirmed the convictions. After reviewing the trishnscript and record and comparing the evidendesantence in
similar cases the court upheld the death sentdocéise murders, concluding that they had not tesufrom prejudice
or any other arbitrary factor and were not excessivdisproportionate to the penalty applied inilsincases, but
vacated the armed robbery sentences on the grouedalia, that the death penalty had rarely begrosed in Georg
for that offense. Petitioner challenges impositibthe death sentence under the Georgia stattitgwee and unusual”
punishment under the Eighth and Fourteenth Amentbné&hat statute, as amended following Furman wor@a,408
U.S. 238(where this Court held to be violative of those Atdments death sentences imposed under statutdsfthat
juries with untrammeled discretion to impose ohlvidld the death penalty), retains the death pefaltsnurder anc
five other crimes. Guilt or innocence is determiiethe first stage428 U.S. 153, 154]of a bifurcated trial; and if the
trial is by jury, the trial judge must charge lesseluded offenses when supported by any vievhefdvidence. Upon
guilty verdict or plea a presentence hearing ig ndiere the judge or jury hears additional extengatr mitigating
evidence and evidence in aggravation of punishifiemade known to the defendant before trial. Asteane of 10
specified aggravating circumstances must be foarexist beyond a reasonable doubt and designatedting before
a death sentence can be imposed. In jury casesiagh@dge is bound by the recommended sentdndés review of a
death sentence (which is automatic), the StateeBupiCourt must consider whether the sentence \itasriged by
passion, prejudice, or any other arbitrary facidrether the evidence supports the finding of aistay aggravating
circumstance; and whether the death sentence ¢essive or disproportionate to the penalty impaseimilar cases,
considering both the crime and the defendanttdfdourt affirms the death sentence it must inclodes decision
reference to similar cases that it has considetettl: The judgment is affirmed. Pp. 168-207; 22@:2227.

233 Ga. 117, 210 S. E. 2d 659, affirmed.
MR. JUSTICE STEWART, MR. JUSTICE POWELL, and MR.SUCE STEVENS concluded that:

(1) The punishment of death for the crime of muuises not, under all circumstances, violate thétignd
Fourteenth Amendments. Pp. 168-187.

(a) The Eighth Amendment, which has been intergrigte flexible andlynamic manner to accord with evolv
standards of decency, forbids the use of punishithanis "excessive" either because it involvesuhieecessary
and wanton infliction of pain or because it is glgslisproportionate to the severity of the crif@p. 169-173.

(b) Though a legislature may not impose excessivéshment, it is not required to select the leasegse penalty
possible, and a heavy burden rests upon thoseiaiggits judgment. Pp. 1-176.
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(c) The existence of capital punishment was acdepyehe Framers of the Constitution, and for netb
centuries this Court has recognized that capitalghument for the crime of murder is not invalid per Pp. 176-
178.[428 U.S. 153, 155]

(d) Legislative measures adopted by the peopl@serhrepresentatives weigh heavily in ascertaining
contemporary standards of decency; and the argutmansuch standards require that the Eighth Amemdine
construed as prohibiting the death penalty has badercut by the fact that in the four years sigaman,
supra, was decided, Congress and at least 35 &tatesnacted new statutes providing for the deatialty. Pp.
179-183.

(e) Retribution and the possibility of deterrenteapital crimes by prospective offenders are ngigrmissible
considerations for a legislature to weigh in deiaing whether the death penalty should be impoaed,it
cannot be said that Georgia's legislative judgrtteaittsuch a penalty is necessary in some casésaigyonrong.
Pp. 183-187.

(f) Capital punishment for the crime of murder canlpe viewed as invariably disproportionate tosbeerity of
that crime. P. 187.

2. The concerns expressed in Furman that the geathlty not be imposed arbitrarily or capriciousiyn be met
by a carefully drafted statute that ensures treas#ntencing authority is given adequate informeadiod
guidance, concerns best met by a system that mevat a bifurcated proceeding at which the seiirignc
authority is apprised of the information relevamthie imposition of sentence and provided with déads to
guide its use of that information. Pp. 188-195.

3. The Georgia statutory system under which pegtiavas sentenced to death is constitutional. Efwe n
procedures on their face satisfy the concerns ohkn, since before the death penalty can be impibsed mus
be specific jury findings as to the circumstanciethe crime or the character of the defendant,thadState
Supreme Court thereafter reviews the comparalafigach death sentence with the sentences impaosed o
similarly situated defendants to ensure that tiweseee of death in a particular case is not dismtamate.
Petitioner's contentions that the changes in Ga@rgentencing procedures have not removed thepterof
arbitrariness and capriciousness condemned by Fuameawithout merit. Pp. 196-207.

(a) The opportunities under the Georgia schemaffording an individual defendant mercy - whetheotgh
the prosecutor's unfettered authority to selecteéhwhom he wishes to prosecute for capital offeasdgo plea
bargain with them; the jury's option to convictefahdant of a lesser included offense; orf4bg U.S. 153, 156]
fact that the Governor or pardoning authority magnmute a death sentence - do not render the Gesiagige
unconstitutional. P. 199.

(b) Petitioner's arguments that certain statutggravating circumstances are too broad or vaguenteit, sinci
they need not be given overly broad constructiortsave been already narrowed by judicial constomctOne
such provision was held impermissibly vague by@eergia Supreme Court. Petitioner's argument Heat t
sentencing procedure allows for arbitrary grantefcy reflects a misinterpretation of Furman ambres the
reviewing authority of the Georgia Supreme Coudétermine whether each death sentence is propattio
other sentences imposed for similar crimes. Patti@lso urges that the scope of the evidence rgutnznt that
can be considered at the presentence hearing Witieo but it is desirable for a jury to have asciminformation
as possible when it makes the sentencing deciBjpn200-204.

(c) The Georgia sentencing scheme also provideguimmatic sentence review by the Georgia Supreouet@
safeguard against prejudicial or arbitrary factbwghis very case the court vacated petitionezatial sentence fi
armed robbery as an excessive penalty. Pp. 204-206.

MR. JUSTICE WHITE, joined by THE CHIEF JUSTICE altR. JUSTICE REHNQUIST, concluded that:

1. Georgia's new statutory scheme, enacted to ower¢he constitutional deficiencies found in Furnaan
Georgia 408 U.S. 238 to exist under the old system, not only guidesjtiny in its exercise of discretion as to
whether or not it will impose the death penaltyficst-degree murder, but also gives the Georgiar&ue Court
the power and imposes the obligation to decide ndreh fact the death penalty was being adminidtéreany
given class of crime in a discriminatory, standesd| or rare fashion. If that court properly perfethe tasl
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assigned to it under the Georgia statutes, deatlrsees imposed for discriminatory reasons or wantor
freakishly for any given category of crime will bet aside. Petitioner has wholly failed to estatist the
Georgia Supreme Court failed properly to perforsrtdisk in the instant case or that it is incapableerforming
its task adequately in all cases. Thus the deathlfyemay be carried out under the Georgia ledgigacheme
consistently with the Furman decision. Pp. 220-2224.U.S. 153, 157]

2. Petitioner's argument that the prosecutor'ssget in plea bargaining or in declining to chacgpital murder
are standardless and will result in the wantorremKish imposition of the death penalty condemndelirman, i
without merit, for the assumption cannot be mae pinosecutors will be motivated in their chargitggisions
by factors other than the strength of their casktha likelihood that a jury would impose the depdmalty if it
convicts; the standards by which prosecutors degluether to charge a capital felony will be the eara those
by which the jury will decide the questions of gaihd sentence. Pp. 224-225.

3. Petitioner's argument that the death penaltyelver imposed and for whatever crime, is cruel amasual
punishment is untenable for the reasons statedRNMSTICE WHITE'S dissent in Roberts v. Louisigmast,
at 350-356. P. 226.

MR. JUSTICE BLACKMUN concurred in the judgment. SJagman v. Georgial08 U.S., at 405414
(BLACKMUN, J., dissenting), and id., at 375 (BURGER J., dissenting); id., at 414 (POWELL, J., diging);
id., at 465 (REHNQUIST, J., dissenting). P. 227.

Judgment of the Court, and opinion of STEWART, PQWEand STEVENS, JJ., announced by STEWART, J.
BURGER, C. J., and REHNQUIST, J., filed a statenvemicurring in the judgment, post, p. 226. WHITEfiled an
opinion concurring in the judgment, in which BURGER J., and REHNQUIST, J., joined, post, p. 207.
BLACKMUN, J., filed a statement concurring in thelgment, post, p. 227. BRENNAN, J., post, p. 22, a
MARSHALL, J., post, p. 231, filed dissenting opini

G. Hughel Harrison, by appointment of the Cod24 U.S. 941 argued the cause and filed a brief for petitioner

G. Thomas Davis, Senior Assistant Attorney Genefr@eorgia, argued the cause for respondent. Viithom the brie
were Arthur K. Bolton, Attorney General, RobertS3ubbs I, Chief Deputy Attorney General, Richarddhambers,
Deputy Attorney General, John B. Ballard, Jr., A&sit Attorney General, and Bryant Huf2s U.S. 153, 158]

Solicitor General Bork argued the cause for thetédhStates as amicus curiae. With him on the lréf Deputy
Solicitor General Randolph. William E. James, Assis Attorney General, argued the cause for thie $faCalifornia
as amicus curiae. With him on the brief were Evéll¥ounger, Attorney General, and Jack R. WinkBdrief Assistar
Attorney Generaf*

[ Footnote *] Jack Greenberg, James M. Nabrit Ill, Peggy C.iQand Anthony G. Amsterdam filed a brief for the
A. A. C. P. Legal Defense and Educational Fund,, lag amicus curiae urging reversal.

Arthur M. Michaelson filed a brief for Amnesty Imt@tional as amicus curiae.

Judgment of the Court, and opinion of MR. JUSTICE®WART, MR. JUSTICE POWELL, and MR. JUSTICE
STEVENS, announced by MR. JUSTICE STEWART.

The issue in this case is whether the impositiothefsentence of death for the crime of murder utidelaw of
Georgia violates the Eighth and Fourteenth Amendsaen

The petitioner, Troy Gregg, was charged with cortingtarmed robbery and murder. In accordance wébrGia
procedure in capital cases, the trial was in tages, a guilt stage and a sentencing stage. THered at the guilt trial
established that on November 21, 1973, the peéitiand a traveling companion, Floyd Allen, whilechhiking north
in Florida were picked up by Fred Simmons and Baioi. Their car broke down, but they continuedmafter
Simmons purchased another vehicle with some ofdlse he was carrying. While still in Florida, thggked up
another hitchhiker, Dennis Weaver, who rode witmthto Atlanta, where he was let out about 11 g48.U.S. 153,
159] A short time later the four men interrupted theirrney for a rest stop along the highway. The naxtning the
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bodies of Simmons and Moore were discovered inch diearby.

On November 23, after reading about the shootingsiAtlanta newspaper, Weaver communicated wéhGwinnett
County police and related information concerning jfurney with the victims, including a descriptioithe car. The
next afternoon, the petitioner and Allen, whileéSimmons' car, were arrested in Asheville, N.Chimdearch incident
to the arrest a .25-caliber pistol, later showhedhat used to kill Simmons and Moore, was foumithé petitioner's
pocket. After receiving the warnings required bydida v. Arizona384 U.S. 43§1966), and signing a written wai\
of his rights, the petitioner signed a statementhiich he admitted shooting, then robbing Simmaors Moore. He
justified the slayings on grounds of «defense. The next day, while being transferrddaiwrenceville, Ga., the
petitioner and Allen were taken to the scene ofsti@otings. Upon arriving there, Allen recounteel ¢lvents leading 1
the slayings. His version of these events was lasife: After Simmons and Moore left the car, theitigner stated the
he intended to rob them. The petitioner then tdaskpfstol in hand and positioned himself on thetoamprove his
aim. As Simmons and Moore came up an embankmerirtbthie car, the petitioner fired three shots &edwo men
fell near a ditch. The petitioner, at close rarigen fired a shot into the head of each. He rolthedh of valuables and
drove away with Allen.

A medical examiner testified that Simmons died fratpullet wound in the eye and that Moore died fimrtet
wounds in the cheek and in the back of the headutieer testified that both men had several briigs U.S. 153, 160]
and abrasions about the face and head which prphadse sustained either from the fall into the ldibe from being
dragged or pushed along the embankment. AlthoutgnAlid not testify, a police detective recountee substance of
Allen's statements about the slayings and indictitatidirectly after Allen had made these statem#rd petitioner he
admitted that Allen's account was accurate. Thigiguegr testified in his own defense. He confirnikdt Allen had
made the statements described by the detectiveldmigd their truth or ever having admitted tortlaeicuracy. He
indicated that he had shot Simmons and Moore beaafufear and in self-defense, testifying they httdcked Allen
and him, one wielding a pipe and the other a kdife.

The trial judge submitted the murder charges tquhgon both felony-murder and nonfelony-murdexdhies. He also
instructed on the issue of self-defense but degltnénstruct on manslaughter. He submitted théeop case to the
jury on both an armerobbery theory and on the lesser included offerigebbery by intimidation. The jury found the
petitioner guilty of two counts of armed robberydwo counts of murder.

At the penalty stage, which took place before tmaesjury, neither the prosecutor nor the petitignemyer offered
any additional evidence. Both counsel, however,eriadgthy arguments dealing generally with the pety of capita
punishment under the circumstances and with thghteif the evidence of guilt. The trial judge instied the jury that
it could recommend either a death sentence oe @tison sentence on each coy#s U.S. 153, 161] The judge further
charged the jury that in determining what sentemag appropriate the jury was free to consider éloésfand
circumstances, if any, presented by the partiesiiigation or aggravation.

Finally, the judge instructed the jury that it "wdunot be authorized to consider [imposing] thegignof death” unles
it first found beyond a reasonable doubt one odeheygravating circumstances:

"One -That the offense of murder was committed whiledfiender was engaged in the commission of twor
capital felonies, to-wit the armed robbery of [Sioma and Moore].

"Two - That the offender committed the offense of mufdethe purpose of receiving money and the autofa
described in the indictment.

"Three - The offense of murder was outrageouslyvaatonly vile, horrible and inhuman, in that ttsic]
involved the depravity of [the] mind of the defend& Tr. 476-477.

Finding the first and second of these circumstarnbesjury returned verdicts of death on each count

The Supreme Court of Georgia affirmed the convicdiand the imposition of the death sentences fodenu233 Ga.
117,210 S. E. 2d 659 (1974). After reviewing thi@ transcript and the record, including the ewicks and comparing
the evidence and sentence in similar cases in @acoe with the requirements of Georgia law, thetomancluded tha
considering the nature of the crime and the defendae sentences of death had not resulted frejudice or any
other arbitrary factor and were not excessive spmiportionate to the penalty applied in similssesa2 The death428
U.S. 153, 162] sentences imposed for armed robbery, however, vaarated on the grounds that the death penalt

http://caselaw.lp.findlaw.com/c-bin/getcase.pl?friend=nytimes&navby=case&court... 9/15/200!



GREGG v. GEORGIA, 428 U.S. 153 (19 Page5 of 37

rarely been imposed in Georgia for that offensetaatthe jury improperly considered the murderaggravating
circumstances for the robberies after having cameilthe armed robberies as aggravating circunmesanc the
murders. Id., at 127, 210 S. E. 2d, at 667.

We granted the petitioner's application for a wfitertiorari limited to his challenge to the impas of the death
sentences in this case as "cruel and unusual'lpumeist in violation of the Eighth and the Fourteefsthendments.
423 U.S. 10871976).

Before considering the issues presented it is sacgs$o understand the Georgia statutory schemgadéamposition of
the death penaltyd The Georgia statute, as amended after our dedisibBarman v. Georgial08 U.S. 2381972),
retains the death penalty for six categories aherimurder4 kidnaping for ransom or whef&s U.S. 153, 163]the
victim is harmed, armed robbefyrape, treason, and aircraft hijackiigGa. Code Ann. 26-1101, 26-1311, 26-1902,
26-2001, 26-2201, 26-3301 (1972). The capital dédetls guilt or innocence is determined in theiti@thl manner,
either by a trial judge or a jury, in the firstgaof a bifurcated trial.

If trial is by jury, the trial judge is required tharge lesser included offenses when they areostgupby any view of
the evidence. Sims v. State, 203 Ga. 668, 47 3dB62 (1948). See Linder v. State, 132 Ga. Appg, 625, 208 S. E.
2d 630, 631 (1974). After a verdict, finding, oealof guilty to a capital crime, a presentenceihgas conducted
before whoever made the determination of guilt. 3&etencing procedures are essentially the satmatlinbench and
jury trials. At the hearing

“[T]he judge [or jury] shall hear additional evidenin extenuation, mitigation, and aggravation wiiphment,
including the record of any prior criminal convatis and pleas of guilty or pleas of nolo contendétbe
defendant, or the absence of any prior convictimh@eas: Provided, however, thts U.S. 153, 164]only such
evidence in aggravation as the State has made ktwthe defendant prior to his trial shall be adsitike. The
judge [or jury] shall also hear argument by theedefant or his counsel and the prosecuting attarneyegardin
the punishment to be imposed." 27-2503 (Supp. 1975)

The defendant is accorded substantial latitude #settypes of evidence that he may introduce B3ee/n v. State, 2
Ga. 644, 647-650, 220 S. E. 2d 922, 925-926 (1976yidence considered during the guilt stage maydnsidered
during the sentencing stage without being resukthitEberheart v. State, 232 Ga. 247, 253, 206 Zd &2, 17 (1974
8

In the assessment of the appropriate sentenceitoguosed the judge is also required to considéo arclude in his
instructions to the jury "any mitigating circumst&as or aggravating circumstances otherwise augmby law and
any of 10. statutory aggravating circumstances whiay be supported by the evidence. . . ." 27-25@3). (Supp.
1975). The scope of the non-statutory aggravatingitigating circumstances is not delineated indtsute. Before a
convicted defendant may be sentenced to death, Jeoyexcept in cases of treason or aircraft hijagkthe jury, or th
trial judge in cases tried without a jury, mustfineyond a reasonable doubt one of the 10 aggnaveitcumstances
specified[428 U.S. 153, 165]in the statute9 The sentence of death may be imposed only if the(pr judge) finds one
of the statutory aggravating circumstances and ¢fheets tg428 U.S. 153, 166]impose that sentence. 26-3102 (Supp.
1975). If the verdict is death, the jury or judgashspecify the aggravating circumstance(s) fo@@e2534.1 (c) (Sup)
1975). In jury cases, the trial judge is boundhmy jury's recommended sentence. 26-3102, 27-251gp(3.975).

In addition to the conventional appellate processlable in all criminal cases, provision is made $pecial expedited
direct review by the Supreme Court of Georgia efdlppropriateness of imposing the sentence of ded#tle particule
case. The court is directed to consider "the pumésit as well as any errors enumerated by way afappand to
determine:

"(1) Whether the sentence of death was imp@szdJ.s. 153, 167]under the influence of passion, prejudice, or
any other arbitrary factor, and

"(2) Whether, in cases other than treason or dirbijmacking, the evidence supports the jury'sumige's finding
of a statutory aggravating circumstance as enuegiatsection 27.2534.1 (b), and

"(3) Whether the sentence of death is excessidisproportionate to the penalty imposed in simiases
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considering both the crime and the defendant."2373Supp. 1975).

If the court affirms a death sentence, it is reggiito include in its decision reference to similases that it has taken
into consideration. 27-2537 (e) (Supp. 197%).

A transcript and complete record of the trial, adl\as a separate report by the trial judge, aestnitted to the court
for its use in reviewing the sentence. 27-2531$app. 1975). The report is in the form of a 6 pé2e questionnaire,
designed to elicit information about the defend#rd,crime, and the circumstances of the triakduires the trial
judge to characterize the trial in several waysgiesl to test for arbitrariness and disproportidpalf sentence
Included in the report are responses to detailegtipns concerning the quality of the defendaepsasentation,
whether race played a role in the trial, and, wietim the trial court's judgment, there was anyld@bouf428 U.S. 15¢
168] the defendant's guilt or the appropriateness ofémtence. A copy of the report is served uponmdefeounsel.
Under its special review authority, the court maker affirm the death sentence or remand the frasesentencing.
cases in which the death sentence is affirmed tle@nains the possibility of executive clementy.

We address initially the basic contention thatgheishment of death for the crime of murder is,arrall
circumstances, "cruel and unusual in violationhaf Eighth and Fourteenth Amendments of the Cartistit. In Part
IV of this opinion, we will consider the sentendedeath imposed under the Georgia statutes at indiés case.

The Court on a number of occasions has both assamkdsserted the constitutionality of capital phnmient. In
several cases that assumption provided a necdssaryation for the decision, as the Court was aséetecide
whether a particular method of carrying out a egiéntence would be allowed to stand under thetEigmendment.
12 But until Furman v. Georgi&08 U.S. 23§1972), the Court never confronted squarely thelfumental claim that
the punishment of death always, regardless ofibengity of the offense or the procedure followednmposing the
sentence, is cruel amebs U.S. 153, 169]unusual punishment in violation of the Constitutidfthough this issue was
presented and addressed in Furman, it was nowessbly the Court. Four Justices would have heltdagital
punishment is not unconstitutional per $8fwo Justices would have reached the opposite csiociLL4 and three
Justices, while agreeing that the statutes thesrédiie Court were invalid as applied, left opendhestion whether
such punishment may ever be imposkEsiWe now hold that the punishment of death doesmatriably violate the
Constitution.

A

The history of the prohibition of "cruel and unuByaunishment already has been reviewed at lerigiThe phrase
first appeared in the English Bill of Rights of B68vhich was drafted by Parliament at the accessiaNilliam and
Mary. See Granucci, "Nor Cruel and Unusual Punisitminflicted:" The Original Meaning, 57 Calif. Rev. 839,
852-853 (1969). The English version appears to baea directed against punishments unauthorizesdiabyte and
beyond the jurisdiction of the sentencing courtwali as those disproportionate to the offense lvea Id., at 860. Tt
[428 U.S. 153, 170]American draftsmen, who adopted the English phgasirdrafting the Eighth Amendment, were
primarily concerned, however, with proscribing ttoes" and other "barbarous" methods of punishréht.at 842.
17

In the earliest cases raising Eighth Amendmentdathe Court focused on particular methods of @tk to

determine whether they were too cruel to pass ttatishal muster. The constitutionality of the semte of death itself
was not at issue, and the criterion used to evalilg mode of execution was its similarity to "toel’ and other
"barbarous" methods. See Wilkerson v. UghU.S. 130, 1361879) ("[I]t is safe to affirm that punishments of
torture . . . and all others in the same line afagessary cruelty, are forbidden by that amendmefi}; In re
Kemmler,136 U.S. 436, 44{1890) ("Punishments are cruel when they involvaute or a lingering death . . ."). See
also Louisiana ex rel. Francis v. Reswel3@9 U.S. 459, 4641947) (second attempt at electrocution found aot t
violate[428 U.S. 153, 171]Eighth Amendment, since failure of initial executiattempt was "an unforeseeable accident”
and "[t]here [was] no purpose to inflict unneceggain nor any unnecessary pain involved in thgpsed

execution").

But the Court has not confined the prohibition edibd in the Eighth Amendment to "barbarous" methtbds were
generally outlawed in the 18th century. Instead,Aimendment has been interpreted in a flexibledymamic manner.
The Court early recognized that "a principle tovtial must be capable of wider application thanntischief whicl
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gave it birth." Weems v. United Stat@4,7 U.S. 349, 3781910). Thus the Clause forbidding "cruel and ualisu
punishments "is not fastened to the obsolete bytangquire meaning as public opinion becomes erdiggd by a
humane justice." Id., at 378. See also Furman er@a, 408 U.S., at 429430 (POWELL, J., dissenting); Trop v.
Dulles,356 U.S. 86, 100101 (1958) (plurality opinion).

In Weems the Court addressed the constitutionalfitite Philippine punishment of cadena temporattiercrime of
falsifying an official document. That punishmentluded imprisonment for at least 12 years and @yeid chains, at
hard and painful labor; the loss of many basicl cights; and subjection to lifetime surveillan@dthough the Court
acknowledged the possibility that "the cruelty afrp may be present in the challenged punishngit,U.S., at 366
it did not rely on that factor, for it rejected thmposition that the Eighth Amendment reaches paolyishments that
are "inhuman and barbarous, torture and the like,'at 368. Rather, the Court focused on the tdgiroportion
between the crime and the offense:

"Such penalties for such offenses amaze those ahe tormed their conception of the relation ofaesto even
its offending citizens from the practipes U.S. 153, 172]of the American commonwealths, and believe thigtal
precept of justice that punishment for crime shdwddyraduated and proportioned to offense.” |d36&t367.18

Later, in Trop v. Dulles, supra, the Court reviewle constitutionality of the punishment of denaéitization imposed
upon a soldier who escaped from an Army stockadebaname a deserter for one day. Although the girate
proportionality was not the basis of the holdirg plurality observed in dicta that "[f]lines, imgwnment and even
execution may be imposed depending upon the enpohthe crime."356 U.S., at 100

The substantive limits imposed by the Eighth Ameadhon what can be made criminal and punished disceissed

in Robinson v. California370 U.S. 66{1962). The Court found unconstitutional a stasuse that made the status of
being addicted to a narcotic drug a criminal ofterisheld, in effect, that it is "cruel and unuua impose any
punishment at all for the mere status of addictidre cruelty in the abstract of the actual sentémp®sed was
irrelevant; "Even one day in prison would be a taml unusual punishment for the “crime' of haxangpmmon cold."
Id., at 667. Most recently, in Furman v. Georgigrs, three Justices in separate concurring oprfiaund the Eighth
Amendment applicable to procedures employed tasetmvicted defendants for the sentence of death.

It is clear from the foregoing precedents that[the U.S. 153, 173]Eighth Amendment has not been regarded as a static
concept. As Mr. Chief Justice Warren said, in aquidted phrase, "[the Amendment must draw its rmgafiom the
evolving standards of decency that mark the pragoés maturing society.” Trop v. Dulles, supral@t. See also
Jackson v. Bishop, 404 F.2d 571, 579 (CA8 1968)Robinson v. California, supra, at 666. Thus, sseasment of
contemporary values concerning the infliction @hallenged sanction is relevant to the applicatibtine Eighth
Amendment. As we develop below more fully, seeainat 175-176, this assessment does not call§abpective
judgment. It requires, rather, that we look to objee indicia that reflect the public attitude tawa given sanctior

But our cases also make clear that public percepid standards of decency with respect to crimsaaktions are not
conclusive. A penalty also must accord with "thgnity of man," which is the "basic concept undemtythe Eighth
Amendment." Trop v. Dulles, supra, at 100 (pluyadipinion). This means, at least, that the punisitmet be
"excessive." When a form of punishment in the agstfin this case, whether capital punishment nvay be imposed

as a sanction for murder) rather than in the paleiiqthe propriety of death as a penalty to bdiegpo a specific
defendant for a specific crime) is under considenathe inquiry into "excessiveness" has two atpetrst, the
punishment must not involve the unnecessary andomanfliction of pain. Furman v. Georgia, supra382-393
(BURGER, C. J., dissenting). See Wilkerson v. U#hU.S., at 136 Weems v. United States, supra, at 381. Second,
the punishment must not be grossly out of proportinthe severity of the crime. Trop v. Dulles, syt 100 (pluralit
opinion) (dictum); Weems v. United States, supt&6&.[428 U.S. 153, 174]

B
Of course, the requirements of the Eighth Amendmargt be applied with an awareness of the limitéel to be
played by the courts. This does not mean that gitigee no role to play, for the Eighth Amendmerat isstraint upon

the exercise of legislative power.

"Judicial review, by definition, often involves ardlict between judicial and legislative judgmestta what the
Constitution means or requires. In this respeghtii Amendment cases come to us in no differertupeslt
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seems conceded by all that the Amendment imposes sbligations on the judiciary to judge the
constitutionality of punishment and that there guaishments that the Amendment would bar whether
legislatively approved or not." Furman v. Geordi@8 U.S., at 313314 (WHITE, J., concurring).

See also id., at 433 (POWELL, J., dissentidg).

But, while we have an obligation to insure thatstdntional[428 U.S. 153, 175]bounds are not overreached, we may
act as judges as we might as legislators.

"Courts are not representative bodies. They arelesigned to be a good reflex of a democratic $ncldeir
judgment is best informed, and therefore most dégiele, within narrow limits. Their essential quals
detachment, founded on independence. History teabla¢ the independence of the judiciary is jeogadiwher
courts become embroiled in the passions of theaddyassume primary responsibility in choosing betwe
competing political, economic and social presstifgennis v. United State841 U.S. 494, 5261951)
(Frankfurter, J., concurring in affirmance of judgmt).20

Therefore, in assessing a punishment selecteddeynacratically elected legislature against the tuti®nal measure,
we presume its validity. We may not require thediedure to select the least severe penalty passiblong as the
penalty selected is not cruelly inhumane or dispridpnate to the crime involved. And a heavy burdests on those
who would attack the judgment of the representatofehe people.

This is true in part because the constitutiondlitemtertwined with an assessment of contempostagdards and the
legislative judgment weighs heavily in ascertainsugh standards. "[IJn a democratic society legisés, not courts,
are constituted to respond to the will and consetyéhe moral values of the peopl@?s u.S. 153, 176]Furman v.
Georgia, supra, at 383 (BURGER, C. J., dissentifigg. deference we owe to the decisions of the Kgislatures
under our federal systed08 U.S., at 465470 (REHNQUIST, J., dissenting), is enhanced wilegespecification of
punishments is concerned, for "these are peculiprgstions of legislative policy." Gore v. Unitetht®s,357 U.S. 38¢
393(1958). Cf. Robinson v. Californi&70 U.S., at 664665; Trop v. Dulles356 U.S., at 108olurality opinion); In re
Kemmler,136 U.S., at 447 Caution is necessary lest this Court become,éutiee aegis of the Cruel and Unusual
Punishment Clause, the ultimate arbiter of thedgteas of criminal responsibility . . . througholé tcountry.” Powell
v. Texas392 U.S. 514, 5381968) (plurality opinion). A decision that a givpanishment is impermissible under the
Eighth Amendment cannot be reversed short of atitotignal amendment. The ability of the peopleipress their
preference through the normal democratic processasgll as through ballot referenda, is shutRévisions cannot
be made in the light of further experience. Seerfaurv. Georgia, supra, at 461-462 (POWELL, J. eti§sQ).

C

In the discussion to this point we have soughtlémiify the principles and considerations that gudccourt in
addressing an Eighth Amendment claim. We now cemggecifically whether the sentence of deathHerdrime of
murder is a per se violation of the Eighth and Eemth Amendments to the Constitution. We note tiirat history an
precedent strongly support a negative answer soginéstion.

The imposition of the death penalty for the crinienairder has a long history of acceptance bothénUnited States
and in England. The common-law rgdes U.s. 153, 177]imposed a mandatory death sentence on all convicted
murderers. McGautha v. Californié02 U.S. 183, 197198 (1971). And the penalty continued to be usén the 20th
century by most American States, although the theaitthe common-law rule was diminished, initiatly narrowing
the class of murders to be punished by death dvskguently by widespread adoption of laws expregslpting juries
the discretion to recommend mercy. Id., at 199-8#& Woodson v. North Carolina, post, at 289-292.

It is apparent from the text of the Constituticself that the existence of capital punishment vagpted by the
Framers. At the time the Eighth Amendment wasieatjfcapital punishment was a common sanction éme8tate.
Indeed, the First Congress of the United Statesteddegislation providing death as the penaltysfmecified crimes.
C. 9, 1 Stat. 112 (1790). The Fifth Amendment, aeldat the same time as the Eighth, contemplatddhtinued
existence of the capital sanction by imposing aettenits on the prosecution of capital cases:

"No person shall be held to answer for a capitahitberwise infamous crime, unless on a presentaent

indictment of a Grand Jury . . .; nor shall anysperbe subject for the same offense to be twicéngebpardy o
life or limb; . . . nor be deprived of life, libgrtor property, without due process of law . .
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And the Fourteenth Amendment, adopted over threeters of a century later, similarly contemplates éxistence of
the capital sanction in providing that no Statdlsteprive any person of "life, liberty, or propgrtwithout due process
of law.

For nearly two centuries, this Court, repeatediy [ags U.S. 153, 178]often expressly, has recognized that capital
punishment is not invalid per se. In Wilkerson vakj99 U.S., at 134135, where the Court found no constitutional
violation in inflicting death by public shooting,daid:

"Cruel and unusual punishments are forbidden byCibrestitution, but the authorities referred to quée
sufficient to show that the punishment of shootisga mode of executing the death penalty for timeecof
murder in the first degree is not included in ttetegory, within the meaning of the eighth amendthen

Rejecting the contention that death by electrooutvas “cruel and unusual,” the Court in In re Keenydupra, at 447,
reiterated:

"[T]he punishment of death is not cruel, within theaning of that word as used in the Constitutibimplies
there something inhuman and barbarous, somethimg than the mere extinguishment of life."

Again, in Louisiana ex rel. Francis v. Reswel3®9 U.S., at 464the Court remarked: "The cruelty against whiah th
Constitution protects a convicted man is crueltyeirent in the method of punishment, not the necgssédfering
involved in any method employed to extinguish hifemanely." And in Trop v. Dulleg56 U.S., at 99 Mr. Chief
Justice Warren, for himself and three other Justiaeote:

"Whatever the arguments may be against capitaspoment, both on moral grounds and in terms of
accomplishing the purposes of punishment . . ddsth penalty has been employed throughout owrijsind,

in a day when it is still widely accepted, it cahbe said to violate the constitutional conceptrofelty.”[428 U.S.
153, 179]

Four years ago, the petitioners in Furman andbitspanion cases predicated their argument primapin the assert
proposition that standards of decency had evolwdld point where capital punishment no longeradda tolerated.
The petitioners in those cases said, in effect,ttteevolutionary process had come to an endtlaidstandards of
decency required that the Eighth Amendment be oaedtfinally as prohibiting capital punishment &ty crime
regardless of its depravity and impact on sociEhys view was accepted by two JusticgkThree other Justices were
unwilling to go so far; focusing on the proceduogsvhich convicted defendants were selected fodéagh penalty
rather than on the actual punishment inflictedy flogned in the conclusion that the statutes beflbeeCourt were
constitutionally invalid22

The petitioners in the capital cases before thetQoday renew the "standards of decency" arguniertt,
developments during the four years since Furmae kiadercut substantially the assumptions upon wihigin
argument rested. Despite the continuing debateglhack to the 19th century, over the morality atitity of capital
punishment, it is now evident that a large proportf American society continues to regard it agppropriate and
necessary criminal sanction.

The most marked indication of society's endorserogtite death penalty for murder is the legislatesponse to
Furman. The legislatures of at least 35 Sta8dsave enacted new statutes that provide fofattgeu.s. 153, 180]death
penalty for at least some crimes that result indisggth of another person. And the Congress of tlitetl States, in
1974, enacted a statute providing the death pefal@ircraft piracy that results in deafldl These recently adopted
statutes have attempted to address the concernsssep by the Court in Furman primarily (i) by sfyéeg the factors
to be weighed and the procedures to be followatkaiding when to impose a capital sentence, obyiinaking the
death penalty mandatory for specified crimes. Butfe¢he post-Furman statutes make clear thattabpunishment
[428 U.S. 153, 181]itself has not been rejected by the elected reptatees of the people.

In the only statewide referendum occurring sincentan and brought to our attention, the people df@aia adopted
a constitutional amendment that authorized capitaishment, in effect negating a prior ruling bg Bupreme Court
of California in People v. Anderson, 6 Cal. 3d 6283 P.2d 880, cert. deniet)6 U.S. 9581972), that the death
penalty violated the California Constitutic2b

The jury also is a significant and reliable objeetindex of contemporary values because it is sty involved. Se:
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Furman v. Georgiad08 U.S., at 439440 (POWELL, J., dissenting). See generally Paweilty Trial of Crimes, 23
Wash. & Lee L. Rev. 1 (1966). The Court has said thne of the most important functions any jurm garform in
making . . . a selection [between life imprisonmamd death for a defendant convicted in a capétsékis to maintain
link between contemporary community values andpireal system." Witherspoon v. lllino391 U.S. 510, 518. 15
(1968). It may be true that evolving standards hiaffeenced juries in428 U.S. 153, 182]recent decades to be more
discriminating in imposing the sentence of dea@But the relative infrequency of jury verdicts impagthe death
sentence does not indicate rejection of capitalghument per se. Rather, the reluctance of juriesany cases to
impose the sentence may well reflect the humarméethat this most irrevocable of sanctions shdaddeserved for
small number of extreme cases. See Furman v. Geaygjpra, at 388 (BURGER, C. J., dissenting). lddtee actions
of juries in many States since Furman are fully patitle with the legislative judgments, reflectadhe new statutes,
as to the continued utility and necessity of cajpiteishment in appropriate cases. At the closEOG# at least 254
persons had been sentenced to death since Fu2ihand by the end of March 1976, more than 460 peraens
subject to death sentences.

As we have seen, however, the Eighth Amendment desnaore than that a challenged punishment be tdiefio
contemporary society. The Court also must ask varatitomports with the basic concept of human itjgat the core
of the Amendment. Trop v. Dulle856 U.S., at 10(plurality opinion). Although we cannot “invalidagecategory of
penalties because we deem less severe penaltigsateléo serve the ends[efs U.S. 153, 183]penology,” Furman v.
Georgia, supra, at 451 (POWELL, J., dissenting slinction imposed cannot be so totally withoubjmgical
justification that it results in the gratuitousliafion of suffering. Cf. Wilkerson v. Utal99 U.S., at 135136; In re
Kemmler,136 U.S., at 447

The death penalty is said to serve two principala@urposes: retribution and deterrence of chpitmes by
prospective offender28

In part, capital punishment is an expression ofedp's moral outrage at particularly offensive coatd29 This
function may be unappealing to many, but it is B8akin an ordered society that asks its citizenely on legal
processes rather than self-help to vindicate thengs.

"The instinct for retribution is part of the natweman, and channeling that instinct in the adstiation of
criminal justice serves an important purpose impoting the stability of a society governed by I1&hen peopl
begin to believe that organized society is unwgilor unable to impose upon criminal offenders theighment
they “deserve,' then there are sown the seedsaoftan- of selfhelp, vigilante justice, and lynch law." Furmai
Georgia, supra, at 308 (STEWART, J., concurring).

"Retribution is no longer the dominant objectivettud criminal law," Williams v. New York337 U.S. 241, 248
(1949), but neither is it a forbidden objective pae inconsistent with our respect for the digoitynen.[428 U.S
153, 184] Furman v. Georgiad08 U.S., at 394395 (BURGER, C. J., dissenting); id., at 452-4BOWELL, J.,
dissenting); Powell v. Texa892 U.S., at 53535-536 (plurality opinion). Indeed, the decisibattcapital
punishment may be the appropriate sanction in evdreases is an expression of the community's bakef
certain crimes are themselves so grievous an affodmumanity that the only adequate response radjd
penalty of deatt30

Statistical attempts to evaluate the worth of thatd penalty as a deterrent to crimes by poteoiffi@hders have
occasioned a great deal of deb&teThe result$428 U.S. 153, 185]simply have been inconclusive. As one opponent of
capital punishment has said:

"[A]fter all possible inquiry, including the prokgrnof all possible methods of inquiry, we do not knand for
systematic and easily visible reasons cannot kmdwat the truth about this “deterrent' effect may be.

"The inescapable flaw is . . . that social condiidn any state are not constant through time tlaaidsocial
conditions are not the same in any two states Hffect were observed (and the observed effentsway or
another, are not large) then one could not aelilnthether any of this effect is attributable e {presence or
absence of capital punishment. A “scientific' t+ikdo say, a soundly based - conclusion is simmplyossible,
and no methodological path out of this tangle saggiself." C. Black, Capital Punishment: The litevility of
Caprice and Mistake 25-26 (1974).

Although some of the studies suggest that the deathlty may not function as a significantly greaketerrent tha
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lesser penaltie®2 there is no convincing empirical evidence eithgupgirting or refuting this view. We may
nevertheless assume safely that there are murdsuets as those who act in passion, for whom treattof death has
little or no deterrent effect. But for many othets death penalty undoubtedly is a signifiqapg U.S. 153, 186]

deterrent. There are carefully contemplated murdeish as murder for hire, where the possible peoédeath may
well enter into the cold calculus that precedesdinasion to act33 And there are some categories of murder, such as
murder by a life prisoner, where other sanctiong na@ be adequat&4

The value of capital punishment as a deterrentiofecis a complex factual issue the resolution biclv properly rests
with the legislatures, which can evaluate the texfl statistical studies in terms of their owndbconditions and with
a flexibility of approach that is not availablettee courts. Furman v. Georgia, supra, at 403-4Q8RBER, C. J.,
dissenting). Indeed, many of the post-Furman statréflect just such a responsible effort to detirse crimes and
those criminals for which capital punishment is tryebably an effective deterrent.

In sum, we cannot say that the judgment of the @adregislature that capital punishment may be s&mey in some
cases is clearly wrong. Considerations of federgliss well as respect for the ability of a legistaf428 U.S. 153, 187]
to evaluate, in terms of its particular State,rti@ral consensus concerning the death penalty asodial utility as a
sanction, require us to conclude, in the absenoeooé convincing evidence, that the infliction efath as a
punishment for murder is not without justificatiand thus is not unconstitutionally severe.

Finally, we must consider whether the punishmentezith is disproportionate in relation to the criimewhich it is
imposed. There is no question that death as alpumeist is unique in its severity and irrevocabilfarman v. Georgi:
408 U.S., at 286291 (BRENNAN, J., concurring); id., at 306 (STEWARJ., concurring). When a defendant's life is
at stake, the Court has been particularly senditivesure that every safeguard is observed. Pawdllabama287

U.S. 45, 71(1932); Reid v. Cover354 U.S. 1, 77{1957) (Harlan, J., concurring in result). But we aoncerned here
only with the imposition of capital punishment fbe crime of murder, and when a life has been taletiberately by
the offender35we cannot say that the punishment is invariablgrdisortionate to the crime. It is an extreme samgti
suitable to the most extreme of crimes.

We hold that the death penalty is not a form ofiglument that may never be imposed, regardlessafitbumstances
of the offense, regardless of the character obffender, and regardless of the procedure folloimegaching the
decision to impose it.

v
We now consider whether Georgia may impose thehdsaialty on the petitioner in this cages U.S. 153, 188]
A

While Furman did not hold that the infliction ofetlleath penalty per se violates the Constitutizer'son cruel and
unusual punishments, it did recognize that the [pgp&death is different in kind from any otherrpshment imposed
under our system of criminal justice. Because efithiqueness of the death penalty, Furman heldttbatild not be
imposed under sentencing procedures that creageldstantial risk that it would be inflicted in amigrary and
capricious manner. MR. JUSTICE WHITE concluded ttia¢ death penalty is exacted with great infregyezven for
the most atrocious crimes and . . . there is nanmgéul basis for distinguishing the few cases imah it is imposed
from the many cases in which it is not08 U.S., at 318&oncurring). Indeed, the death sentences exantiyéiae
Court in Furman were "“cruel and unusual in the samnethat being struck by lightnirig cruel and unusual. For, of .
the people convicted of [capital crimes], many pstreprehensible as these, the petitioners [im&unwere] among a
capriciously selected random handful upon whorrsdrgence of death has in fact been imposedT]he [Eighth and
Fourteenth Amendments cannot tolerate the inficiba sentence of death under legal systems #ratipthis unique

penalty to be so wantonly and so freakishly impdsiket, at 309-310 (STEWART, J., concurrinB [428 U.S. 153,
189]

Furman mandates that where discretion is affordeshéencing body on a matter so grave as the diettion of
whether a human life should be taken or sparetidibaretion must be suitably directed and limisedas to minimize
the risk of wholly arbitrary and capricious action.

It is certainly not a novel proposition that didaya in the area of sentencing be exercised iméormed manner. We
have long recognized that "[flor the determinatidrsentences, justice generally requires . . .tthexe be taken int
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account the circumstances of the offense togetitarthe character and propensities of the offefid&nnsylvania ex
rel. Sullivan v. Ashe302 U.S. 51, 5%1937). See also Williams v. Oklahongs8 U.S. 576, 5861959); Williams v.
New York,337 U.S., at 24737 Otherwise, "the system cannot function in a coasisand a rational manner."
American Bar Association Project on Standards fam®al Justice, Sentencing Alternatives and Pracesl4.1 (a),
Commentary, p. 201 (App. Draft 1968). See alsoiBeass Commission on Law Enforcement and Admiatgin of
Justice, The Challenge of Crime in a Free Sociéty(1967); ALI, Model Penal Code 7.07, Comment(.,52-53
(Tent. Draft No. 2, 195488 [428 U.S. 153, 190]

The cited studies assumed that the trial judge evbalthe sentencing authority. If an experiencedjirdge, who dail
faces the difficult task of imposing sentences, dagal need for accurate information about a défat and the crime
he committed in order to be able to impose a ratisantence in the typical criminal case, then @telsentencing
information is an indispensable prerequisite teasoned determination of whether a defendant bealbr die by a
jury of people who may never before have made teseimg decision

Jury sentencing has been considered desirablgitakeases in order "to maintain a link betweentemporary
community values and the penal systemlink without which the determination of punishmheould hardly reflect "t
evolving standards of decency that mark the pregoés maturing society.39 But it creates special problems. Much
of the information that is relevant to the sentagalecision may have no relevance to the quesfigaitt, or may eve

be extremely prejudicial to a fair determinatiorthudt question40 This problem, however, is scarcely insurmountable.
Those who have studied the question suggest thifddrgated procedure - one in which thes U.S. 153, 191]question

of sentence is not considered until the determonati guilt has been made - is the best answerdréféers of the

Model Penal Code concluded:

"[If a unitary proceeding is used] the determinatdd the punishment must be based on less thahealvidence
that has a bearing on that issue, such for exaagpéeprevious criminal record of the accused, mese must
be admitted on the ground that it is relevant tuesgce, though it would be excluded as irrelevamrejudicial
with respect to guilt or innocence alone. Trial yans understandably have little confidence in atsmh that
admits the evidence and trusts to an instructidhéqury that it should be considered only in deieing the
penalty and disregarded in assessing guilt.

". .. The obvious solution . . . is to bifurcalbe tproceeding, abiding strictly by the rules ofdevice until and
unless there is a conviction, but once guilt hanksetermined opening the record to the furtharmétion that
is relevant to sentence. This is the analogueeptbcedure in the ordinary case when capital pumést is not
in issue; the court conducts a separate inquirgred@mposing sentence." ALI, Model Penal Code 201.6
Comment 5, pp. 74-75 (Tent. Draft No. 9, 1959).

See also Spencer v. Tex885 U.S. 554, 567569 (1967); Report of the Royal Commission on @dtunishment,
1949-1953, Cmd. 8932 555, 574; Knowlton, Problems of Jury DiscretiorGapital Cases, 101 U. Pa. L. Rev.
1099, 1135-1136 (1953). When a human life is &estand when the jury must have information prejiadiio the
question of guilt but relevant to the question efalty in order to impose a rational sentencefiadated[428 U.S. 153,
192] system is more likely to ensure elimination of toastitutional deficiencies identified in Furmaii.

But the provision of relevant information underfaiocedural rules is not alone sufficient to guéea that the
information will be properly used in the impositiohpunishment, especially if sentencing is perfednby a jury. Sinc
the members of a jury will have had little, if apyevious experience in sentencing, they are ulylifcebe skilled in
dealing with the information they are given. Seeehican Bar Association Project on Standards fom@ral Justice,
Sentencing Alternatives and Procedures, 1.1 (bni@entary, pp. 46-47 (Approved Draft 1968); Presiden
Commission on Law Enforcement and Administratiodudtice: The Challenge of Crime in a Free Socieagk Force
Report: The Courts 26 (1967). To the extent thigtghoblem is inherent in jury sentencing, it may be totally
correctible. It seems clear, however, that the l|erolwill be alleviated if the jury is given guidancegarding the
factors about the crime and the defendant thabtage, representing organized society, deems pkatig relevant to
the sentencing decision.

The idea that a jury should be given guidancesi#s U.S. 153, 193]decisionmaking is also hardly a novel proposit
Juries are invariably given careful instructionstioa law and how to apply it before they are au#eat to decide the
merits of a lawsuit. It would be virtually unthinida to follow any other course in a legal systeat thas traditionally
operated by following prior precedents and fixel@swof law.42 See Gasoline Products Co. v. Champlin Refining Co.,
283 U.S. 494, 49(1931); Fed. Rule Civ. Proc. 51. When erroneousunsons are given, retrial is often requiredsl|
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quite simply a hallmark of our legal system thaigs be carefully and adequately guided in thelibdeations.

While some have suggested that standards to guidpital jury's sentencing deliberation are impalssio formulate,
43the fact is that such standards have been develtpeen the drafters of the Model Penal Code fabhi&dproblem,
they concluded "that it is within the realm of pibs#iy to point to the main circumstances of aggation and of
mitigation that should be weighed and weighed agaach other when they are presented in a corasee" AL,
Model Penal Code 201.6, Comment 3, p. 71 (TentftDia. 9, 1959) (emphasis in originady While such standards
are by[428 U.S. 153, 194]necessity somewhat general, they do provide guasmthe sentencing authority and thereby
reduce the likelihood that it will impose a sentettitat fairly can b@2s u.S. 153, 195]called capricious or arbitrarg5
Where the sentencing authority is required to $pdiae factors it relied upon in reaching its deas the further
safeguard of meaningful appellate review is avéglab ensure that death sentences are not impegeitiously or in i
freakish manner.

In summary, the concerns expressed in Furmanhkgidnalty of death not be imposed in an arbitagapricious
manner can be met by a carefully drafted statwteghsures that the sentencing authority is gidenjaate informatio
and guidance. As a general proposition these coa@e best met by a system that provides fonadaifed
proceeding at which the sentencing authority igiapd of the information relevant to the impositimfrsentence and
provided with standards to guide its use of therimfation.

We do not intend to suggest that only the aboverded procedures would be permissible under Furondhat any
sentencing system constructed along these geimegalwould inevitably satisfy the concerns of Fung6 for each
distinct system must be examined on an individaaid Rather, we have embarked upon this gengpabkéion to
make clear that it is possible to construct cafsitaitencing systems capable of meeting Furman&itugional
concerns47 [428 U.S. 153, 196]

B

We now turn to consideration of the constitutiotyadif Georgia's capital-sentencing procedureshénwviake of
Furman, Georgia amended its capital punishmenitstadtut chose not to narrow the scope of its nmypdavisions.
See Part I, supra. Thus, now as before FurmaBgewmrgia "[a] person commits murder when he unlayfahd with
malice aforethought, either express or implied seatthe death of another human being." Ga. Code 261101 (a)
(1972). All persons convicted of murder "shall mighed by death or by imprisonment for life." 2831 (c) (1972).

Georgia did act, however, to narrow the class ofd@rers subject to capital punishment by specifflidgi2s U.S. 153,
197] statutory aggravating circumstances, one of whiaktrbe found by the jury to exist beyond a reastenddubt
before a death sentence can ever be impd$§dd.addition, the jury is authorized to consider atlyer appropriate
aggravating or mitigating circumstances. 27-2538)(Supp. 1975). The jury is not required to fany mitigating
circumstance in order to make a recommendationes€ynthat is binding on the trial court, see 2728Bupp. 1975),
but it must find a statutory aggravating circumstabefore recommending a sentence of death.

These procedures require the jury to consideritcarostances of the crime and the criminal beforedommends
sentence. No longer can a Georgia jury do as Fusmany did: reach a finding of the defendant'dtqand then,
without guidance or direction, decide whether haeusthlive or die. Instead, the jury's attentiomliected to the
specific circumstances of the crime: Was it comadiiin the course of another capital felony? Wasihmitted for
money? Was it committed upon a peace officer aicjadofficer? Was it committed in a particularlgihous way or in
a manner that endangered the lives of many perdoreflition, the jury's attention is focused oa tharacteristics of
the person who committed the crime: Does he haee@d of prior convictions for capital offensesfeAhere any
special facts about this defendant that mitigaseresy imposing capital punishment (e. g., his yptith extent of his
cooperation with the police, his emotional statthattime of the crime}9 As a result, whilg428 U.S. 153, 198]some
jury discretion still exists, "the discretion to égercised is controlled by clear and objectivadsads so as to produ
non-discriminatory application.” Coley v. State]123a. 829, 834, 204 S. E. 2d 612, 615 (1974).

As an important additional safeguard against abitess and caprice, the Georgia statutory scheowides for
automatic appeal of all death sentences to the'Statipreme Court. That court is required by statuteview each
sentence of death and determine whether it wassaetbonder the influence of passion or prejudicesthdr the
evidence supports the jury's finding of a statutmygravating circumstance, and whether the senience
disproportionate compared to those sentences irdposgmilar cases. -2537 (¢) (Supp. 1975
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In short, Georgia's new sentencing procedures re@isia prerequisite to the imposition of the deathalty, specific
jury findings as to the circumstances of the craméhe character of the defendant. Moreover, tadjfirther against
situation comparable to that presented in FurmrenSupreme Court of Georgia compares each deatmnsenwith the
sentences imposed on similarly situated defendargasure that the sentence of death in a panticake is not
disproportionate. On their face these proceduresige satisfy the concerns of Furman. No longeukhthere be "no
meaningful basis for distinguishing the few casewlich [the death penalty] is imposed from the yneases in which
it is not."408 U.S., at 318WHITE, J., concurring).

The petitioner contends, however, that the chaimgh®e Georgia sentencing procedures are only cisntieat the
arbitrariness and capriciousness condemned by Fucorainue to exist in Georgia - both in traditibpeactices that
still remain and in the new sentencing procedudepted in response to Furmases U.S. 153, 199]

1

First, the petitioner focuses on the opportunitiesdiscretionary action that are inherent in thecgssing of any
murder case under Georgia law. He notes that #te ptosecutor has unfettered authority to sethestet persons who
he wishes to prosecute for a capital offense anpdiet bargain with them. Further, at the trial jiig may choose to
convict a defendant of a lesser included offenigerahan find him guilty of a crime punishabledsath, even if the
evidence would support a capital verdict. And fiyjeh defendant who is convicted and sentencedetondy have his
sentence commuted by the Governor of the Statéren@eorgia Board of Pardons and Paroles.

The existence of these discretionary stages igeterminative of the issues before us. At eacheda stages an actor
in the criminal justice system makes a decisionctvimay remove a defendant from consideration amdidate for th
death penalty. Furman, in contrast, dealt withd&eision to impose the death sentence on a spédiiiadual who ha
been convicted of a capital offense. Nothing in ahgur cases suggests that the decision to a#orddividual
defendant mercy violates the Constitution. Furmeld bnly that, in order to minimize the risk thagtdeath penalty
would be imposed on a capriciously selected grdugffenders, the decision to impose it had to bieled by standarc

so that the sentencing authority would focus orpémticularized circumstances of the crime anddéfendant50
[428 U.S. 153, 200]

2

The petitioner further contends that the capitatteecing procedures adopted by Georgia in responisarman do not
eliminate the dangers of arbitrariness and cajmigery sentencing that were held in Furman to indative of the
Eighth and Fourteenth Amendments. He claims treastatute is so broad and vague as to leave jueieto act as
arbitrarily and capriciously as they wish in dengliwhether to impose the death penalty. While tieern® claim that
the jury in this case relied upon a vague or oxabtmprovision to establish the existence of a &iatwaggravating
circumstance, the petitioner looks to the sentensiyistem as a whole (as the Court did in Furmanagndo today) ar
argues that it fails to reduce sufficiently thekrig arbitrary infliction of death sentences. Sfieelly, Gregg urges that
the statutory aggravating circumstances are toadamd too vague, that the sentencing procedwesfor arbitrary
grants of mercy, and that the scope of the evidandeargument that can be considered at the pegsnhearing is
too wide.[428 U.S. 153, 201]

The petitioner attacks the seventh statutory aggiay circumstance, which authorizes impositiothef death penalty
if the murder was "outrageously or wantonly vilertible or inhuman in that it involved torture, dapity of mind, or
an aggravated battery to the victim," contendirag this so broad that capital punishment couldnipgosed in any
murder casebllt is, of course, arguable that any murder involdepravity of mind or an aggravated battery. Big th
language need not be construed in this way, amd theo reason to assume that the Supreme CoGreaigia will
adopt such an open-ended constructighin only one case has it upheld a jury's decisiosetttence a defendant to
death when the only statutory aggravating circumegtdound was that of the seventh, see McCorquad@éate, 233
Ga. 369, 211 S. E. 2d 577 (1974), and that homie@ea horrifying torture-murdeb3 [428 U.S. 153, 202]

The petitioner also argues that two of the stayuéggravating circumstances are vague and thersimeeptible of
widely differing interpretations, thus creatingubstantial risk that the death penalty will be &ebily inflicted by
Georgia juries54 In light of the decisions of the Supreme Court eb@jia we must disagree. First, the petitioner
attacks that part of 27-2534.1 (b) (1) that auttemia jury to consider whether a defendant hasksstantial history of
serious assaultive criminal convictions." The SapeCourt of Georgia, however, has demonstratedeeco that the
new sentencing procedures provide guidance tosjultideld this provision to be impermissibly vagaérnold v.
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State, 236 Ga. 534, 540, 224 S. E. 2d 386, 39161 ®écause it did not provide the jury with "sciintly “clear and
objective standards.™ Second, the petitioner pdim272534.1 (b) (3) which speaks of creating a "gresk of death t
more than one person." While such a phrase migbtubeeptible of an overly broad interpretation,3@reme Court
of Georgia has not so construed it. The only casehich the court upheld a conviction in reliancetbis aggravating
circumstance involved a man who stood up in a ¢hard fired a gun indiscriminately into the audeneg428 U.S.
153, 203] Chenault v. State, 234 Ga. 216, 215 S. E. 2d 22351 On the other hand, the court expressly rexesas
finding of great risk when the victim was simplykaped in a parking lot. See Jarrell v. State,@84410, 424, 216
E. 2d 258, 269 (197555

The petitioner next argues that the requiremenEuafan are not met here because the jury hasthergo decline t
impose the death penalty even if it finds that onemore statutory aggravating circumstances argepten the case.
This contention misinterprets Furman. See suprd9&t199. Moreover, it ignores the role of the Supe Court of
Georgia which reviews each death sentence to detenvhether it is proportional to other sentenoagdsed for
similar crimes. Since the proportionality requirernen review is intended to prevent caprice indaeision to inflict
the penalty, the isolated decision of a jury t@affmercy does not render unconstitutional deattesees imposed on
defendants who were sentenced under a systemdbatt create a substantial risk of arbitrarimessaprice.

The petitioner objects, finally, to the wide scaieevidence and argument allowed at presentenagngsaWe think
that the Georgia court wisely has chosen not t@mBepinnecessary restrictions on the evidence dindbe offered at
such a hearing and to approve open and far-raragigment. See, e. g., Brown v. State, 235 Ga. B3 S. E. 2d 922
(1975). So long as thezs U.s. 153, 204]evidence introduced and the arguments made ard¢isemqtence hearing do not
prejudice a defendant, it is preferable not to isgprestrictions. We think it desirable for the jtwmyhave as much
information before it as possible when it makesstgtencing decision. See supra, at 189-190.

3

Finally, the Georgia statute has an additional isiom designed to assure that the death penaltynailbe imposed on
a capriciously selected group of convicted defetslarhe new sentencing procedures require thadthie Supreme
Court review every death sentence to determinehenétwas imposed under the influence of pasgogjudice, or
any other arbitrary factor, whether the evidengepsuts the findings of a statutory aggravatinguinstance, and "[w]
hether the sentence of death is excessive or gigfionate to the penalty imposed in similar casessidering both
the crime and the defendant." 27-2537 (c) (3) (SaP@5).56 In performing[428 U.S. 153, 205]its sentence-review
function, the Georgia court has held that "if tleaith penalty is only rarely imposed for an act @& substantially out
of line with sentences imposed for other acts lit g set aside as excessive." Coley v. State GR]1at 834, 204 S. E.
2d, at 616. The court on another occasion statdwe view it to be our duty under the similarstyandard to assure
that no death sentence is affirmed unless in sirodaes throughout the state the death penaltdesimposed
generally . . . ." Moore v. State, 233 Ga. 861,,888 S. E. 2d 829, 832 (1975). See also Jarr&8tate, supra, at 425,
216 S. E. 2d, at 270 (standard is whether "jur@egally throughout the state have imposed thendeatalty"); Smith
v. State, 236 Ga. 12, 24, 222 S. E. 2d 308, 318d)LFound "a clear pattern" of jury behavior).

It is apparent that the Supreme Court of Georgsataieen its review responsibilities seriously. wl&y, it held that "[t]
he prior cases indicate that the past practice gmuoies faced with similar factual situations dik@& aggravating
circumstances has been to impose only the sentétiée imprisonment for the offense of rape, ratlien death.” 231
Ga., at 835, 204 S. E. 2d, at 617. It thereuponaed Coley's sentence from death to life imprisamm@&imilarly,
although armed robbery is a capital offense undmr@a law, 26-1902 (1972), the Georgia court asthet! that the
death sentences imposed in this case for that aviene "unusual in that they are rarely imposeddamed robbery].
Thus, under the test provided by statute, . .y thest be considered to be excessive or disprapate to the penalties
imposed in similar cases." 2828 U.S. 153, 206]Ga., at 127, 210 S. E. 2d, at 667. The court tbezefacated Gregg's
death sentences for armed robbery and has follevgahilar course in every other armed robbery dpattalty case to
come before it. See Floyd v. State, 233 Ga. 285, 280 S. E. 2d 810, 814 (1974); Jarrell v. StaBd, Ga., at 424125,
216 S. E. 2d, at 270. See Dorsey v. State, 236@H3.225 S. E. 2d 418 (1976).

The provision for appellate review in the Georgapital-sentencing system serves as a check aghestndom or
arbitrary imposition of the death penalty. In pautar, the proportionality review substantiallyneiinates the possibilit
that a person will be sentenced to die by the aafan aberrant jury. If a time comes when jugererally do not
impose the death sentence in a certain kind of enwdse, the appellate review procedures assuradrdefendant
convicted under such circumstances will sufferrstesece of deatt
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\Y

The basic concern of Furman centered on those dafitsiwho were being condemned to death caprigicunsl
arbitrarily. Under the procedures before the Couthat case, sentencing authorities were not ickto give attention
to the nature or circumstances of the crime conewhittr to the character or record of the defendagft.unguided,
juries imposed the death sentence in a way thdtl @nly be called freakish. The new Georgia sertenprocedures
by contrast, focus the jury's attention on theipaldrized nature of the crime and the particukdizharacteristics of
the individual defendant. While the jury is permittto consider any aggravating or mitigating cirstances, it must
find and identify at least one statutory aggra@factor before it may impose a penalty of deattthls way the jury's
discretion is channeled. No londezs U.S. 153, 207]can a jury wantonly and freakishly impose the deathtence; it is
always circumscribed by the legislative guidelinesaddition, the review function of the Supremeu@af Georgia
affords additional assurance that the concernsgptioetbpted our decision in Furman are not preseanyosignificant
degree in the Georgia procedure applied here.

For the reasons expressed in this opinion, we thaitithe statutory system under which Gregg watesead to death
does not violate the Constitution. Accordingly, jhédgment of the Georgia Supreme Court is affirmed.

It is so ordered.
Footnotes

[ Footnote 1 On cross-examination the State introduced arlettiégten by the petitioner to Allen entitled, "[a]
statement for you," with the instructions that Allmemorize and then burn it. The statement wasistens with the
petitioner's testimony at trial.

[ Footnote 4 The court further held, in part, that the triauct did not err in refusing to instruct the jurjtiwrespect to
voluntary manslaughter since there was no evidemsapport that verdict.

[ Footnote 3 Subsequent to the trial in this case limited jpoit of the Georgia statute were amended. Nonleeskt
amendments changed significantly the substandeedgthtutory scheme. All references to the statutieis opinion art
to the current version.

[ Footnote 4 Georgia Code Ann. 26-1101 (1972) provides:

"(a) A person commits murder when he unlawfully anth malice aforethought, either express or inghlie
causes the death of another human being. Exprdigersathat deliberate intention unlawfully to &akway the
life of a fellow creature, which is manifested bgtexnal circumstances capable of proof. Malice ldt&implied
where no considerable provocation appears, andendikethe circumstances of the killing show an alwered
and malignant heart.

"(b) A person also commits the crime of murder whrethe commission of a felony he causes the defath
another human being, irrespective of malice.

"(c) A person convicted of murder shall be punishgdieath or by imprisonment for life.”
[ Footnote § Section 26-1902 (1972) provides:
"A person commits armed robbery when, with intentédmmit theft, he takes property of another fromn t
person or the immediate presence of another bypfuse offensive weapon. The offense robbery byriidation
shall be a lesser included offense in the offerfisgraed robbery. A person convicted of armed roplséall be
punished by death or imprisonment for life, or mprisonment for not less than one nor more thaye2@s."
[ Footnote § These capital felonies currently are definedney twere when Furman was decided. The 1973
amendments to the Georgia statute, however, nadrtiveeclass of crimes potentially punishable bytilbg
eliminating capital perjury. Compare 26-2401 (Sui75) with 26-2401 (1972).

[ Footnote 7] It is not clear whether the 1974 amendments éoGkorgia statute were intended to broaden thes tyf
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evidence admissible at the presentence hearingp@en27-2503 (a) (Supp. 1975) with 27-2534 (19d8)etion of
limitation "subject to the laws of evidence").

[ Footnote § Essentially the same procedures are followetiéncase of a guilty plea. The judge considersahgiél
basis of the plea, as well as evidence in aggm@vaind mitigation. See Mitchell v. State, 234 G&0,1214 S. E. 2d 9(
(1975).

[ Footnote g The statute provides in part:
"(a) The death penalty may be imposed for the sfferof aircraft hijacking or treason, in any case.

"(b) In all cases of other offenses for which tleaith penalty may be authorized, the judge shaBiden, or he
shall include in his instructions to the jury foto consider, any mitigating circumstances or agating
circumstances otherwise authorized by law and &tlyeofollowing statutory aggravating circumstanegsch
may be supported by the evidence:

"(1) The offense of murder, rape, armed robbenkidmapping was committed by a person with a pemord of
conviction for a capital felony, or the offensenafirder was committed by a person who has a submthigtory
of serious assaultive criminal convictions.

"(2) The offense of murder, rape, armed robberkidnapping was committed while the offender wagagyed
in the commission of another capital felony, orraggted battery, or the offense of murder was catechivhile
the offender was engaged in the commission of baygir arson in the first degree.

"(3) The offender by his act of murder, armed rabper kidnapping knowingly created a great risldefth to
more than one person in a public place by meaasw#apon or device which would normally be hazasdou
the lives of more than one person.

"(4) The offender committed the offense of murdertimself or another, for the purpose of receivimgney or
any other thing of monetary value.

"(5) The murder of a judicial officer, former judat officer, district attorney or solicitor or foren district
attorney or solicitor during or because of the eiserof his official duty.

"(6) The offender caused or directed another torndgmurder or committed murder as an agent or eyga®f
another person.

"(7) The offense of murder, rape, armed robbenkigmapping was outrageously or wantonly vile, Hxeror
inhuman in that it involved torture, depravity ofna, or an aggravated battery to the victim.

"(8) The offense of murder was committed againgt@eaceg428 U.S. 153, 166]officer, corrections employee or
fireman while engaged in the performance of hig@f duties.

"(9) The offense of murder was committed by a peisgor who has escaped from, the lawful custddy peac
officer or place of lawful confinement.

"(10) The murder was committed for the purposewvoiiding, interfering with, or preventing a lawfuirast or
custody in a place of lawful confinement, of hinfigelanother.

"(c) The statutory instructions as determined teyttial judge to be warranted by the evidence di@ljiven in
charge and in writing to the jury for its delibeoat The jury, if its verdict be a recommendatidrdeath, shall
designate in writing, signed by the foreman ofjthrg, the aggravating circumstance or circumstandash it
found beyond a reasonable doubt. In non-jury ceefidge shall make such designation. Exceptsesaf
treason or aircraft hijacking, unless at least afithe statutory aggravating circumstances enumaératsection
27-2534.1 (b) is so found, the death penalty statlbe imposed."” 27-2534.1 (Supp. 1975).

The Supreme Court of Georgia, in Arnold v. Staf Ba. 534, 540, 224 S. E. 2d 386, 391 (1976)nteckeld
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unconstitutional the portion of the first circunmsta encompassing persons who have a "substargiahhbf serious
assaultive criminal convictions" because it did st "sufficiently “clear and objective standafds.'

[ Footnote 1Q The statute requires that the Supreme Court oir@a obtain and preserve the records of all chpita
felony cases in which the death penalty was impe$ted January 1, 1970, or such earlier date tieatoburt considers
appropriate. 27-2537 (f) (Supp. 1975). To aid thertin its disposition of these cases the stdtutber provides for
the appointment of a special assistant and aut®tire employment of additional staff members. 23721)-(h)
(Supp. 1975).

[ Footnote 1] See Ga. Const., Art. 5, 1], 12, Ga. Code Ann. 2-3011 (1973); Ga. Code Ann5QZ-77-511, 77-513
(1973 and Supp. 1975) (Board of Pardons and Pamoighorized to commute sentence of death exgejatses whel
Governor refuses to suspend that sentence).

[ Footnote 13 Louisiana ex rel. Francis v. Reswel@29 U.S. 459, 4641947); In re Kemmlerl36 U.S. 436, 447
(1890); Wilkerson v. Utal99 U.S. 130, 134135 (1879). See also McGautha v. Califordi@a2 U.S. 1831971);
Witherspoon v. lllinois391 U.S. 51q1968); Trop v. Dulles356 U.S. 86, 1001958) (plurality opinion).

[ Footnote 13 408 U.S., at 378BURGER, C. J., dissenting); id., at 405 (BLACKMUU, dissenting); id., at 414
(POWELL, J., dissenting); id., at 465 (REHNQUIST, dissenting).

[ Footnote 14 Id., at 257 (BRENNAN, J., concurring); id., atB8(MARSHALL, J., concurring).

[ Footnote 19 Id., at 240 (Douglas, J., concurring); id., ab38TEWART, J., concurring); id., at 310 (WHITE, J.
concurring).

Since five Justices wrote separately in suppotti@fudgments in Furman, the holding of the Couay e viewed as
that position taken by those Members who concurrédde judgments on the narrowest grounds - MR.TJG&
STEWART and MR. JUSTICE WHITE. See n. 36, infra.

[ Footnote 14 408 U.S., at 316328 (MARSHALL, J., concurring).

[ Footnote 17 This conclusion derives primarily from statememiade during the debates in the various state
conventions called to ratify the Federal ConstitatiFor example, Virginia delegate Patrick Henrjeoted vehement
to the lack of a provision banning “cruel and uralgunishments":

"What has distinguished our ancestors? - Thatwmyld not admit of tortures, or cruel and barbarous
punishment. But Congress may introduce the praofitiee civil law, in preference to that of the aoion law.
They may introduce the practice of France, Spaid,@ermany - of torturing, to extort a confessibithe
crime." 3 J. Elliot, Debates 447-448 (1863).

A similar objection was made in the Massachusettsention:

"They are nowhere restrained from inventing thetroogel and unheard-of punishments and annexing toe
crimes; and there is no constitutional check omtheut that racks and gibbets may be amongst tis midd
instruments of their discipline." 2 Elliot, suped,111.

[ Footnote 18 The Court remarked on the fact that the law umdeiew "has come to us from a government of a
different form and genius from ours," but it alsated that the punishments it inflicted "would halwvese bad attributes
even if they were found in a Federal enactmentremtdaken from an alien sourc17 U.S., at 377

[ Footnote 19 Although legislative measures adopted by the [gg®phosen representatives provide one important
means of ascertaining contemporary values, itidegw that legislative judgments alone cannot erd@native of
Eighth Amendment standards since that Amendmenintassded to safeguard individuals from the abuddegislative
power. See Weems v. United Stak/ U.S. 349, 371373 (1910); Furman v. Georgik)8 U.S., at 25869
(BRENNAN, J., concurring). Robinson v. Californg0 U.S. 66(0{1962), illustrates the proposition that penal laws
enacted by state legislatures may violate the Bigimiendment because "in the light of contemporamdn
knowledge" they "would doubtless be universallyutjiat to be an infliction of cruel and unusual panient.” Id., at
666. At the time of Robinson nine States in additim California had criminal laws that punishediatidn similar to
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the law declared unconstitutional in Robinson. Beef for Appellant in Robinson v. California, O. T961, No. 554,
p. 15.

[ Footnote 2Q See also Furman v. Georgia, supra, at 411 (BLACKWMJ., dissenting):
"We should not allow our personal preferences dsdavisdom of legislative and congressional actowrour
distaste for such action, to guide our judicialigien in cases such as these. The temptation®$3 that policy

line are very great."

[ Footnote 2] See concurring opinions of MR. JUSTICE BRENNANIaWiR. JUSTICE MARSHALL 408 U.S., at
257and 314.

[ Footnote 23 See concurring opinions of Mr. Justice Dougla&.MUSTICE STEWART, and MR. JUSTICE
WHITE, id., at 240, 306, and 310.

[ Footnote 23 Ala. H. B. 212, 2-4, 6-7 (1975); Ariz. Rev. StAnn. 13-452 to 13-454 (Supp. 1973); Ark. Stat. Ann
41-4706 (Supp. 1975); Cal. Penal Code 190.1, 209 (3upp. 1976); Colg428 U.S. 153, 180]Laws 1974, c. 52, 4;
Conn. Gen. Stat. Rev. 53a-25, 53a-35 (b), 53a&&=a54b (1975); Del. Code Ann. tit. 11, 4209 (Suigx¥5); Fla.
Stat. Ann. 782.04, 921.141 (Supp. 1975-1976); GaleCAnn. 26-3102, 27-2528, 27-2534.1, 27-2537 (SLPPS5);
Idaho Code 18-4004 (Supp. 1975); lll. Ann. StaB&.9-1, 1005-5-3, 1005-8-1A (Supp. 1976-1977; Btat. Ann.
35-13-4-1 (1975); Ky. Rev. Stat. Ann. 507.020 (191%. Rev. Stat. Ann. 14:30 (Supp. 1976); Md. AGode, art. 27,
413 (Supp. 1975); Miss. Code Ann. 97-3-19, 97-397125-55, 99-17-20 (Supp. 1975); Mo. Ann. Sta®.889,
559.005 (Supp. 1976); Mont. Rev. Codes Ann. 94-5{Bpec. Crim. Code Supp. 1976); Neb. Rev. Statt(8 29-
2521 to 29-2523 (1975); Nev. Rev. Stat. 200.0378)9N. H. Rev. Stat. Ann. 630:1 (1974); N. M. Statn. 40A-29-
2 (Supp. 1975); N. Y. Penal Law 60.06 (1975); N3@n. Stat. 14-17 (Supp. 1975); Ohio Rev. Code 2889.02-
2929.04 (1975); Okla. Stat. Ann. tit. 21, 701.1-B0Bupp. 1975-1976); Pa. Laws 1974, Act. No. 46; Ben. Laws
Ann. 11-23-2 (Supp. 1975); S. C. Code Ann. 16-58(5 1975); Tenn. Code Ann. 39-2402, 39-2406 (19Vé&}.
Penal Code Ann. 19.03 (a) (1974); Utah Code Anm3-286, 76-3-207, 76-5-202 (Supp. 1975); Va. Coda.AL8.2-
10, 18.2-31 (1976); Wash. Rev. Code 9A.32.045, 2846 (Supp. 1975); Wyo. Stat. Ann. 6-54 (Supp5)97

[ Footnote 24 Antihijacking Act of 1974, 49 U.S.C. 1472 (i),)((L970 ed., Supp. IV).

[ Footnote 23 In 1968, the people of Massachusetts were asRadll'the commonwealth . . . retain the death gnal
for crime?" A substantial majority of the ballotsst answered "Yes." Of 2,348,005 ballots cast,9,348 voted "Yes,"
730,649 voted "No," and 458,008 were blank. Seei@omvealthv. O'Neal,  Mass. __,  ,and B39.N. E.

2d 676, 708, and n. 1 (1975) (Reardon, J., dissgntA December 1972 Gallup poll indicated that 55®the people
favored the death penalty, while a June 1973 Hatnigey showed support of 59%. Vidmar & EllswoRuplic
Opinion and the Death Penalty, 26 Stan. L. Rev512249 n. 22 (1974). In a December 1970 referendevoters ¢
lllinois also rejected the abolition of capital pelmment by 1,218,791 votes to 676,302 votes. Reydhe Governor's
Study Commission on Capital Punishment 43 (Pa. 1973

[ Footnote 26 The number of prisoners who received death septeim the years from 1961 to 1972 varied from a
high of 140 in 1961 to a low of 75 in 1972, withdeifluctuations in the intervening years: 103 i624;93 in 1963; 1C
in 1964; 86 in 1965; 118 in 1966; 85 in 1967; 194968; 97 in 1969; 127 in 1970; and 104 in 197dp&tment of
Justice, National Prisoner Statistics Bulletin, itapgPunishment 1971-1972, p. 20 (Dec. 1974). & been estimated
that before Furman less than 20% of those conviatedurder were sentenced to death in those Statsuthorized
capital punishment. See Woodson v. North Carofwoat, at 295-296, n. 31.

[ Footnote 27 Department of Justice, National Prisoner StatisBulletin, Capital Punishment 1974, pp. 1, 26-27
(Nov. 1975).

[ Footnote 28 Another purpose that has been discussed is dapatitation of dangerous criminals and the coress
prevention of crimes that they may otherwise commihe future. See People v. Anderson, 6 Cal.Z&] 651, 493
P.2d 880, 896, cert. denieth)6 U.S. 9581972); Commonwealth v. O'Neal, supra, at ___,[838. 2d, at 685-686.

[ Footnote 29 See H. Packer, Limits of the Criminal Sanction#4B(1968).

[ Footnote 3(] Lord Justice Denning, Master of the Rolls of @aurt of Appeal in England, spoke to this effedobe
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the British Royal Commission on Capital Punishment:

"Punishment is the way in which society exprestgedenunciation of wrong doing: and, in order tarntan
respect for law, it is essential that the punishinngficted for grave crimes should adequatelyeeflthe
revulsion felt by the great majority of citizeng them. It is a mistake to consider the objectpwfishment as
being deterrent or reformative or preventive anthing else. . . . The truth is that some crimessareutrageous
that society insists on adequate punishment, bedheswvrong-doer deserves it, irrespective of wheiths a
deterrent or not." Royal Commission on Capital Bomient, Minutes of Evidence, Dec. 1, 1949, p. 2950).

A contemporary writer has noted more recently dpgttosition to capital punishment "has much moreeapwhen the
discussion is merely academic than when the comsnis¢onfronted with a crime, or a series of cr&nso gross, so
heinous, so cold-blooded that anything short offisaems an inadequate response." Raspberry, Beatance, The
Washington Post, Mar. 12, 1976, p. A27, cols. 5-6.

[ Footnote 3] See, €. g., Peck, The Deterrent Effect of Capitalishment: Ehrlich and His Critics, 85 Yale L339
(1976); Baldus & Cole, A Comparison of the WorKTdforsten Sellin and Isaac Ehrlich on the DeterEdfect of
Capital Punishment, 85 Yale L. J. 170 (1975); BamePierce, The lllusion of Deterrence in Isaacliehis Research
on Capital Punishment, 85 Yale L. J. 187 (197&) U.S. 153, 185]Ehrlich. The Deterrent Effect of Capital
Punishment: A Question of Life and Death, 65 AmoedRev. 397 (June 1975); Hook, The Death Sentémdee
Death Penalty in America 146 (H. Bedau ed. 196754dllin, The Death Penalty, A Report for the Modehal Code
Project of the American Law Institute (1959).

[ Footnote 33 See, e. g., The Death Penalty in America, sugird58332; Report of the Royal Commission on Caj
Punishment, 1949-1953, Cmd. 8932.

[ Footnote 33 Other types of calculated murders, apparenthuoing with increasing frequency, include the ute o
bombs or other means of indiscriminate killingg éxtortion murder of hostages or kidnap victinmg] the execution-
style killing of witnesses to a crime.

[ Footnote 34 We have been shown no statistics breaking downdtal number of murders into the categories
described above. The overall trend in the numbenwiders committed in the nation, however, has lpevard for
some time. In 1964, reported murders totaled amattd 9,250. During the ensuing decade, the nunelperted
increased 123%, until it totaled approximately 20,&n 1974. In 1972, the year Furman was annourthedptal
estimated was 18,520. Despite a fractional decrieak®75 as compared with 1974, the number of nmerihereased |
the three years immediately following Furman toragpnately 20,400, an increase of almost 10%. Sde Bniform
Crime Reports, for 1964, 1972, 1974, and 1975 Rimhry Annual Release.

[ Footnote 33 We do not address here the question whetheiatieg of the criminal's life is a proportionate ston
where no victim has been deprived of life - for mypde, when capital punishment is imposed for ranaping, or
armed robbery that does not result in the deatimngfhuman being.

[ Footnote 34 This view was expressed by other Members of therOvho concurred in the judgments. 868 U.S.,
at 255-257 (Douglas, J.); id., at 291-295 (BRENNAN, JDe dissenters viewed this concern as the basthdor
Furman decision: "The decisive grievance of theigpis . . . is that the present system of disanatip sentencing in
capital cases has failed to produce even-handédgus. . that the selection process has follonedational pattern."”
Id., at 398-399 (BURGER, C. J., dissenting).

[ Footnote 37 The Federal Rules of Criminal Procedure requira anatter of course that a presentence report
containing information about a defendant's backgddoe prepared for use by the sentencing judge Blc). The
importance of obtaining accurate sentencing inféionas underscored by the Rule's direction toghetencing court
to "afford the defendant or his counsel an oppdtgun comment [on the report] and, at the disoref the court, to
introduce testimony or other information relatiogany alleged factual inaccuracy contained in tlesgntence report.”
Rule 32 (c) (3) (A).

[ Footnote 39 Indeed, we hold elsewhere today that in capiaks it is constitutionally required that the seciteg
authority have informatiof#28 U.S. 153, 190]sufficient to enable it to consider the charactet mdividual
circumstances of a defendant prior to impositioa death sentence. See Woodson v. North Carolis, at 30-305.
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[ Footnote 39 Witherspoon v. Illinois391 U.S., at 518. 15, quoting Trop v. Dulle856 U.S., at 10{plurality
opinion). See also Report of the Royal CommissioiCapital Punishment, 1949-1953, Cmd. 893%71.

[ Footnote 4Q In other situations this Court has concluded thatry cannot be expected to consider certainese

before it on one issue, but not another. See, 8rgton v. United State891 U.S. 1231968); Jackson v. Denngd78

U.S. 368(1964).

[ Footnote 4] In United States v. JacksaBQ0 U.S. 57({1968), the Court considered a statute that pravidat if a

defendant pleaded guilty, the maximum penalty wdaddife imprisonment, but if a defendant chosgddo trial, the

maximum penalty upon conviction was death. In h@jdhat the statute was constitutionally invaliee Court noted:
"The inevitable effect of any such provision iscolirse, to discourage assertion of the Fifth Ameesrat right
not to plead guilty and to deter exercise of thetBAmendment right to demand a jury trial. If {r@vision had
no other purpose or effect than to chill the agsef constitutional rights by penalizing thoseondhoose to
exercise them, then it would be patently uncortsital.” Id., at 581.

[ Footnote 43 But see Md. Const., Art. XV, 5: "In the trial afl criminal cases, the jury shall be the Judgethef

Law, as well as of fact . . . ." See also Md. Céde., art. 27, 593 (1971). Maryland judges, howetygically give

advisory instructions on the law to the jury. See. Rule 756; Wilson v. State, 239 Md. 245, 210 &.824 (1965).

[ Footnote 43 See McGautha v. Californid02 U.S., at 204207; Report of the Royal Commission on Capital
Punishment, 1949-1953, Cmd. 8932595.

[ Footnote 44 The Model Penal Code proposes the following shahst
"(3) Aggravating Circumstances.
"(a) The murder was committed by a convict undetesgce of imprisonmen28 U.S. 153, 194]

"(b) The defendant was previously convicted of heotmurder or of a felony involving the use or #iref
violence to the person.

"(c) At the time the murder was committed the dd#ert also committed another murder.

"(d) The defendant knowingly created a great risédemth to many persons.

"(e) The murder was committed while the defendaam engaged or was an accomplice in the commiss$jiam o
an attempt to commit, or flight after committingaitempting to commit robbery, rape or deviate aéxu

intercourse by force or threat of force, arsonglarny or kidnapping.

"(f) The murder was committed for the purpose afiding or preventing a lawful arrest or effectingescape
from lawful custody.

"(g) The murder was committed for pecuniary gain.

"(h) The murder was especially heinous, atrociausr@el, manifesting exceptional depravity.
"(4) Mitigating Circumstances.

"(a) The defendant has no significant history adpecriminal activity.

"(b) The murder was committed while the defendaas$ wnder the influence of extreme mental or emation
disturbance.

"(c) The victim was a participant in the defendahtmicidal conduct or consented to the homicidal a

"(d) The murder was committed under circumstandasiwthe defendant believed to provide a m

http://caselaw.lp.findlaw.com/c-bin/getcase.pl?friend=nytimes&navby=case&court... 9/15/200!



GREGG v. GEORGIA, 428 U.S. 153 (19 Page22 of 37

justification or extenuation for his conduct.

"(e) The defendant was an accomplice in a murdemaitted by another person and his participatiothén
homicidal act was relatively minor.

"(f) The defendant acted under duress or undeddignation of another person.

"(g) At the time of the murder, the capacity of thefendant to appreciate the criminality [wrongéss] of his
conduct or to conform his conduct to the requiretsiehlaw was impaired as a result of mental diseadefect
or intoxication.

"(h) The youth of the defendant at the time of¢Hene.” ALI Model Penal Code 210.6 (Proposed Oé#idraft
1962).

[ Footnote 45 As MR. JUSTICE BRENNAN noted in McGautha v. Califiia, supra, at 285-286 (dissenting opinion):

"[E]ven if a State's notion of wise capital seniaggolicy is such that the policy cannot be impéered throug
a formula capable of mechanical application here is no reason that it should not give someagaed to those
called upon to render decision."

[ Footnote 44 A system could have standards so vague thatwloeyd fail adequately to channel the sentencing
decision patterns of juries with the result thabétern of arbitrary and capricious sentencing tila found
unconstitutional in Furman could occur.

[ Footnote 47 In McGautha v. California, supra, this Court heldt thef428 u.s. 153, 196]Due Process Clause of the
Fourteenth Amendment did not require that a jurptoeided with standards to guide its decision Waeto
recommend a sentence of life imprisonment or deathat the capital-sentencing proceeding be stgxhfeom the
guilt-determination process. McGautha was not gt Amendment decision, and to the extent it prgabto deal
with Eighth Amendment concerns, it must be realifjimt of the opinions in Furman v. Georgia. Thdre Court ruled
that death sentences imposed under statutes thaties with untrammeled discretion to imposengthhold the death
penalty violated the Eighth and Fourteenth Amendsaéfhile Furman did not overrule McGautha, itlesaely in
substantial tension with a broad reading of McGastholding. In view of Furman, McGautha can beveie rationally
as a precedent only for the proposition that statiéss jury sentencing procedures were not employ#ue cases
there before the Court so as to violate the Dueda®Clause. We note that McGautha's assumptioit ihaot
possible to devise standards to guide and regelfrig sentencing in capital cases has been undethiiy subsequent
experience. In view of that experience and the idenstions set forth in the text, we adhere to Famsidetermination
that where the ultimate punishment of death issie a system of standardless jury discretionteisthe Eighth and
Fourteenth Amendments.

[ Footnote 48 The text of the statute enumerating the vari@gravating circumstances is set out at n. 9, supra.
[ Footnote 49 See Moore v. State, 233 Ga. 861, 865, 213 SdB23, 832 (1975).

[ Footnote 5Q The petitioner's argument is nothing more thaeited contention that Furman indirectly outlawed
capital punishment by placing totally unrealistimditions on its use. In order to repair the altedefects pointed to |
the petitioner, it would be necessary to requied grosecuting authorities charge a capital offevisenever arguably
there had been a capital murder and that desyu.s. 153, 200]refuse to plea bargain with the defendant. If & jur
refused to convict even though the evidence supgddhte charge, its verdict would have to be rewvkas®l a verdict of
guilty entered or a new trial ordered, since treeditionary act of jury nullification would not lpermitted. Finally,
acts of executive clemency would have to be prédibiSuch a system, of course, would be totalgnaid our notions
of criminal justice.

Moreover, it would be unconstitutional. Such a egsin many respects would have the vices of thediaiany death
penalty statutes we hold unconstitutional todawimodson v. North Carolina, post, p. 280, and Rabert.ouisiana,
post, p. 325. The suggestion that a jury's vexfietcquittal could be overturned and a defendanecewould run
afoul of the Sixth Amendment jury-trial guaranteel dhe Double Jeopardy Clause of the Fifth Amendmarihe
federal system it also would be unconstitutiongrwhibit a President from deciding, as an actxaicetive clemency,
to reprieve one sentenced to death. U.S. Condt.|IA2.
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[ Footnote 51 In light of the limited grant of certiorari, ssepra, at 162, we review the "vagueness" and "ogadth"
of the statutory aggravating circumstances onlgotasider whether their imprecision renders thistakpentencing
system invalid under the Eighth and Fourteenth Adneents because it is incapable of imposing capitalshment
other than by arbitrariness or caprice.

[ Footnote 53 In the course of interpreting Florida's new calp#ientencing statute, the Supreme Court of Fldraia
ruled that the phrase "especially heinous, atreca@cruel” means a "conscienceless or pitilesseckivhich is
unnecessarily torturous to the victim." State wadi, 283 So0.2d 1, 9 (1973). See Proffitt v. Floridast, at 255-256.

[ Footnote 53 Two other reported cases indicate that jurieseifaund aggravating circumstances based on 27-2534.
(b) (7). In both cases a separate statutory agtingveircumstance was also found, and the Supreowgt©f Georgia

did not explicitly rely on the finding of the sexrcircumstance when it upheld the death senteSwe Jarrell v. State,
234 Ga. 410, 216 S. E. 2d 258 (1975) (State Supfemnet upheld finding that defendant committed ttioer capital
felonies - kidnapping and armed robbery - in therse ofj428 U.S. 153, 202]the murder, 27-2534.1 (b) (2); jury also
found that the murder was committed for money, 23421 (b) (4), and that a great risk of death tstdéayders was
created, 27-2534.1 (b) (3)); Floyd v. State, 233Z88, 210 S. E. 2d 810 (1974) (found to have cadtechia capital
felony - armed robbery - in the course of the muyrdeé-2534.1 (b) (2)).

[ Footnote 54 The petitioner also attacks 25-2534.1 (b) (7yague. As we have noted in answering his overbheadt
argument concerning this section, however, the statirt has not given a broad reading to the sobgigs provision,
and there is no reason to think that juries will ln@ able to understand it. See n. 51, supra;iRreff-lorida, post, at
255-256.

[ Footnote 53 The petitioner also objects to the last part ©2534.1 (b) (3) which requires that the great kisk
created "by means of a weapon or device which woatdchally be hazardous to the lives of more tham merson."
While the state court has not focused on this @ecti seems reasonable to assume that if a gsidnrfact is created,
it will be likely that a weapon or device normallgzardous to more than one person will have created

[ Footnote 56 The court is required to specify in its opinidretsimilar cases which it took into considerat®n.2537
(e) (Supp. 1975). Special provision is made foff $teenable the court to compile data relevaritd@onsideration of
the sentence's validity. 27-2537 (f)-(h) (Supp.2)9Bee generally supra, at 166-168.

The petitioner claims that this procedure has tediih an inadequate basis for measuring the ptiopatity of
sentences. First, he notes that nonappealed cegitaictions where a life sentence is imposed aseg involving
homicides where a capital conviction is not obtdiaee not included in the group of cases whictsereme Court of
Georgia uses for comparative purposes. The Geoogid has the authority to consider such casedRess v. State,
233 Ga. 361, 365-366, 211 S. E. 2d 356, 359 (19#) it does consider appealed murder cases whiéeesantence
has been imposed. We do not think that the peétisrargument establishes that the Georgia coavtiew process is
ineffective. The petitioner further complains abthé Georgia court's current practice of using spreeFurman cases
in its comparative examination. Thig8 U.S. 153, 205]practice was necessary at the inception of thepreaedure in
the absence of any post-Furman capital cases bleaftar comparison. It is not unconstitutional.

MR. JUSTICE WHITE, with whom THE CHIEF JUSTICE aktR. JUSTICE REHNQUIST join, concurring in the
judgment.

In Furman v. Georgial08 U.S. 2381972), this Court held the death penalty as thienimistered in Georgia to be
unconstitutional. That same year the Georgia Latyist enacted a new statutory scheme under whictigth penalty
may be imposed for several offenses, including mur@he issue in this case is whether the deathlyyemposed for
murder on petitioner Gregg under the new Georgituiry scheme may constitutionally be carried bagree that it
may.

Under the new Georgia statutory scheme a persoriated of murder may receive a sentence eitheeafldor of life
imprisonment. Ga. Code Ann. 26-1101 (1972)nder Georgia Code Ann. 26-3102 (Sujgps U.S. 153, 208]1975),
the sentence will be life imprisonment unless thig at a separate evidentiary proceeding immediddbowing the
verdict finds unanimously and beyond a reasonatlétlat least one statutorily defined "aggravatimgumstance.2
The aggravating circumstances ¢
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"(1) The offense of murder, rape, armed robbg@ng U.S. 153, 209]or kidnapping was committed by a person
with a prior record of conviction for a capitaldely, or the offense of murder was committed byraq&428 U.S
153, 210] who has a substantial history of serious assaultiveinal convictions.

"(2) The offense of murder, rape, armed robbenkidmapping was committed while the offender wagagyred
in the commission of another capital felony or ayated battery, or the offense of murder was cotathithile
the offender was engaged in the commission of Bayglr arson in the first degree.

"(3) The offender by his act of murder, armed rafgber kidnapping knowingly created a great risldefth to
more than one person in a public place by meaasag#apon or device which would normally be hazasdou
the lives of more than one person.

"(4) The offender committed the offense of murdertimself or another, for the purpose of receivimgney or
any other thing of monetary value.

"(5) The murder of a judicial officer, former judat officer, district attorney or solicitor or foren district
attorney or solicitor during or because of the eiser of his official duty.

"(6) The offender caused or directed another torndgmmurder or committed murder as an agent or epga®f
another person.

"(7) The offense of murder, rape, armed robberkigmapping was outrageously or wantonly vile, fxeror
inhuman in that it involved torture, depravity ofna, or an aggravated battery to the victim.

"(8) The offense of murder was committed againgt@eace officer, corrections employee or firemaiiavh
engaged in the performance of his official dutiezs U.s. 153, 211]

"(9) The offense of murder was committed by a peiispor who has escaped from, the lawful custddy peac
officer or place of lawful confinement.

"(10) The murder was committed for the purposevoiding, interfering with, or preventing a lawfuirast or
custody in a place of lawful confinement, of hinfisglanother." 27-2534.1 (b) (Supp. 1975).

Having found an aggravating circumstance, howeterjury is not required to impose the death pgnhistead, it is
merely authorized to impose it after consideringlence of "any mitigating circumstances or aggriagat
circumstances otherwise authorized by law and &tlyeoJenumerated] statutory aggravating circuntsan . . ." 27-
2534.1 (b) (Supp. 1975). Unless the jury unanimodstermines that the death penalty should be isghdbe
defendant will be sentenced to life imprisonmemtthle event that the jury does impose the deathlfyglit must
designate in writing the aggravating circumstanbétvit found to exist beyond a reasonable doubt.

An important aspect of the new Georgia legislatigBeme, however, is its provision for appellatéawyPrompt
review by the Georgia Supreme Court is providedri@very case in which the death penalty is imgo3e assist it il
deciding whether to sustain the death penalty(bergia Supreme Court is supplied, in every cagh,aweport from
the trial judge in the form of a standard questairen 27-2537 (a) (Supp. 1975). The questionnairgains, inter alia,
six questions designed to disclose whether ragegla role in the case and one question askingitigudge whether
the evidence forecloses "all doubt respecting gferddant'$428 U.S. 153, 212]guilt.” In deciding whether the death
penalty is to be sustained in any given case, thet shall determine:

"(1) Whether the sentence of death was imposedruhdeénfluence of passion, prejudice, or any o#rbitrary
factor, and

"(2) Whether, in cases other than treason or dirbijacking, the evidence supports the jury'sumige's finding
of a statutory aggravating circumstance as enuegtiatsection 27-2534.1 (b), and

"(3) Whether the sentence of death is excessidisproportionate to the penalty imposed in similases,
considering both the crime and the defendant. . . .

In order that information regarding "similar case®ly be before the court, the post of AssistatttédSupreme Cou
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was created. The Assistant must "accumulate tht@rdsof all capital felony cases in which sentewes imposed afte
January 1, 1970, or such earlier date as the ocwaytdeem appropriate." 27-2537 @)The court is required to include
in its decision a reference to "those similar casgleish it took into consideration." 27-2537 (e).

Petitioner Troy Gregg and a 16-year-old compankoyd Allen, were hitchhiking from Florida to Ashiég, N.C., on
November 21, 1973. They were picked up in an aubdledlriven by Fred Simmons and Bob Moore, botlwbbdm
were drunk. The car broke down and Simmons purchasew one - a 1960 Pontiac - usigp U.S. 153, 213]part of a
large roll of cash which he had with him. Afterlgitg up another hitchhiker in Florida and droppimgn off in Atlanta
the car proceeded north to Gwinnett County, Gaere/fit stopped so that Moore and Simmons couldateiiVhile
they were out of the car Simmons was shot in theeagy] Moore was shot in the right cheek and irbtuk of the hea
Both died as a result.

On November 24, 1973, at 3 p. m., on the basisfofination supplied by the hitchhiker, petitionedaillen were
arrested in Asheville, N.C. They were then in pes&m of the car which Simmons had purchased;i@eit was in
possession of the gun which had killed SimmonsMadre and $107 which had been taken from themjmtiae
motel room in which petitioner was staying was & sé&reo and a car stereo player.

At about 11 p. m., after the Gwinnett County polieal arrived, petitioner made a statement to thdmmitéing that he
had killed Moore and Simmons, but asserting thatdwkilled them in self-defense and in defensaligin. He also
admitted robbing them of $400 and taking their éafew moments later petitioner was asked why hedteot Moore
and Simmons and responded: "By God, | wanted thesua .d

At about 1 o'clock the next morning, petitioner align were released to the custody of the Gwin@ettinty police
and were transported in two cars back to GwinnettriBy. On the way, at about 5 a. m., the car stbgpe¢he place
where Moore and Simmons had been killed. Everyat@gt of the car. Allen was asked, in petitionprssence, how
the killing occurred. He said that he had beeingitin the back seat of the 1960 Pontiac and wastdialf asleep. He
woke up when the car stopped. Simmons and Moorewotind as soon as they did petitioner turnedrat@nd told
Allen: "Get out, we're going to rob them." Allenc#hat hg428 U.S. 153, 214]got out and walked toward the back of
the car, looked around and could see petitiondgh svgun in his hand, leaning up against the cdresoould get a goc
aim. Simmons and Moore had gone down the bank adddlieved themselves and as they were comingeipank
petitioner fired three shots. One of the men fak, other staggered. Petitioner then circled ardbadack and
approached the two men, both of whom were now ljiingpe ditch, from behind. He placed the gun liead of one
of them and pulled the trigger. Then he went quit&lthe other one and placed the gun to his haddalled the
trigger again. He then took the money, whateveriwaiseir pockets. He told Allen to get in the ead they drove
away.

When Allen had finished telling this story, onetloé officers asked petitioner if this was the wiayad happened.
Petitioner hung his head and said that it was.dffieer then said: "You mean you shot these menrdimcold
blooded murder just to rob them," and petitionéd gas. The officer then asked him why and petéiosaid he did not
know. Petitioner was indicted in two counts for gherrand in two counts for robbery.

At trial, petitioner's defense was that he haceHilin self-defense. He testified in his own behalf told a version of
the events similar to that which he had origin&dlyg to the Gwinnett County police. On cross-exaation, he was
confronted with a letter to Allen recounting a versof the events similar to that to which he hast testified and
instructing Allen to memorize and burn the letfeetitioner conceded writing the version of the ésgbut denied
writing the portion of the letter which instructédlen to memorize and burn it. In rebuttal, thet8tealled a
handwriting expert who testified that the entirédewas written by the same perspns U.S. 153, 215]

The jury was instructed on the elements of muddamd robbery. The trial judge gave an instructiorselfrdefense,
but refused to submit the lesser inclugeas U.S. 153, 216]offense of manslaughter to the jury. It returnectlicts of
guilty on all counts.

No new evidence was presented at the sentencirngguiong. However, the prosecutor and the attoroegdtitioner
each made arguments to the jury on the issue a$ipunent. The prosecutor emphasized the strengtieafase again
petitioner and the fact that he had murdered irmota eliminate the witnesses to the robbery. Téfertse attorney
emphasized the possibility that a mistake had beghe and that petitioner was not guilty. The frdge instructed tt
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jury on[428 U.S. 153, 217]their sentencing function and in so doing submittethem three statutory aggravating
circumstances. He stated:

"Now, as to counts one and three, wherein the defetnis charged with the murders dfas been found guilty
the murders of [Simmons and Moore], the followineavating circumstances are some that you caridsms
as | say, you must find that these existed beyom@sonable doubt before the death penalty campesed.

"One -That the offense of murder was committed whiledfiender was engaged in the commission of twor
capital felonies, to-wit the armed robbery of [Sioma and Moore].

"Two - That the offender committed the offense of mufdethe purpose of receiving money and the autota
described in the indictment.

"Three - The offense of murder was outrageouslyvaactonly vile, horrible and inhuman, in that theyolved
the depravity of mind of the defendant.

"Now, so far as the counts two and four, that ésdbunts of armed robbery, of which you have fotimed
defendant guilty, then you may find - inquire itlh@se aggravating circumstances.

"That the offense of armed robbery was committedeathe offender was engaged in the commissiomvof t
capital felonies, to-wit the murders of [Simmons &hoore] or that the offender committed the offeosarmed
robbery for the purpose of receiving money andatlt®mobile set forth in the indictment, or thrdmttthe
offense of armed robbery was outrageously and vaantale, horrible and inhuman in that they invalvithe
depravity of the mind of the defendapks U.S. 153, 218]

"Now, if you find that there was one or more ofsb@ggravating circumstances existed beyond anabkn
doubt, then and | refer to each individual coumgntyou would be authorized to consider imposimgséntence
of death.

"If you do not find that one of these aggravatiilgumstances existed beyond a reasonable doubithier of
these counts, then you would not be authorizedtsider the penalty of death. In that event, timtesee as to
counts one and three, those are the counts whetefendant was found guilty of murder, the sergecould
be imprisonment for life.” Tr. 476-477.

The jury returned the death penalty on all fourrtedinding all the aggravating circumstances stigahito it, except
that it did not find the crimes to have been "oge@usly or wantonly vile," etc.

On appeal the Georgia Supreme Court affirmed tla¢hdsentences on the murder counts and vacatekd#tle
sentences on the robbery counts. 233 Ga. 117, 2B0Z8 659 (1974). It concluded that the murdetesgces were not
imposed under the influence of passion, prejudiceny other arbitrary factor; that the evidencegpsuted the finding
of a statutory aggravating factor with respecti® murders; and, citing several cases in whicldézh penalty had
been imposed previously for murders of persons mdtbwitnessed a robbery, held:

"After considering both the crimes and the defemdaua after comparing the evidence and the serdendhis
case with those of previous murder cases, we acetdilthe opinion that these two sentences of daatimot
excessive or disproportionate to the penalties gagdon similar casgg2s uU.S. 153, 219]which are hereto
attached.51d., at 127, 210 S. E. 2d, at 667.

However, it held with respect to the robbery secésn

"Although there is no indication that these tywgs U.S. 153, 220]sentences were imposed under the influence of
passion, prejudice or any other arbitrary factoe, sentences imposed here are unusual in thaathewrely
imposed for this offense. Thus, under the testigex/by statute for comparison (Code Ann. 27-2%37(B)),

they must be considered to be excessive or dispiopate to the penalties imposed in similar cadegd.

Accordingly, the sentences on the robbery counte wacated
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The threshold question in this case is whethed#dah penalty may be carried out for murder urideiGeorgia
legislative scheme consistent with the decisioRumrman v. Georgia, supra. In Furman, this Coud ltieht as a result
of giving the sentencer unguided discretion to isgor not to impose the death penalty for murdher penalty was
being imposed discriminatorily, [428 U.S. 153, 221]wantonly and freakishlyZ and so infrequentl§ that any given
death sentence was cruel and unusual. Petitiogaesithat, as in Furman, the jury is still the epoér; that the
statutory criteria to be considered by the juntlomissue of sentence under Georgia's new statsttigme are vague
and do not purport to be aticlusive; and that, in any event, there are noueitstances under which the jury is requ
to impose the death penalf/Consequently, the petitioner argues that the deatlalty will inexorably be imposed in
as discriminatory, standardless, and rare a mamiiwas imposed under the scheme declared invakdrman.

The argument is considerably overstated. The Gadmggislature has made an effort to identify thaggravating
factors which it considers necessary and relewatite question whether a defendant convicted atalapurder shoul
be sentenced to deatD The[428 U.S. 153, 222]jury which imposes sentence is instructed on atusbry aggravating
factors which are supported by the evidence, atmldghat it may not impose the death penalty ssmieunanimously
finds at least one of those factors to have betbkshed beyond a reasonable doubt. The Georgjeslature has
plainly made an effort to guide the jury in the e of its discretion, while at the same timengigting the jury to
dispense mercy on the basis of factors too intdagibwrite into a statute, and | cannot acceptiddeed assertion that
the effort is bound to fail. As the types of musiéar which the death penalty may be imposed becoore narrowly
defined and are limited to those which are paréidulserious or for which the death penalty is fiecly appropriate a
they are in Georgia by reason of the aggravatingtgistance requirement, it becomes reasonableptecethat juries -
even given discretion not to impose the death peralill impose the death penalty in a substantiatiparof the case
so defined. If they do, it can no longer be saat the penalty is being imposed wantonly and figdkior so
infrequently that it loses its usefulness as aeswing device. There is, therefore, reason to éxpat Georgia's curre
system would escape the infirmities which invakedhits previous system under Furman. However, dar@a
Legislature was not satisfied with a system whigghty but also might not, turn out in practice ésult in death
sentences being imposed with reasonable consistencegrtain serious murders. Instead, it gaveGhergia Supreme
Court the power and the obligation to perform pelsi the task which three Justices of this Coulpse opinions we
necessary to the result, performezs U.S. 153, 223]in Furman: namely, the task of deciding whethdait the death
penalty was being administered for any given atdssime in a discriminatory, standardless, or fashion.

In considering any given death sentence on apfieai;eorgia Supreme Court is to determine whetteeséntence
imposed was consistent with the relevant statuites. - whether there was sufficient evidence fgpsut the finding of
an aggravating circumstance. Ga. Code Ann. 27-253@2) (Supp. 1975). However, it must do much ntben
determine whether the penalty was lawfully imposethust go on to decide - after reviewing the péesimposed in
"similar cases" - whether the penalty is "excessivdisproportionate” considering both the crimd #re defendant.
27-2537 (c) (3) (Supp. 1975). The new AssistarthéoSupreme Court is to assist the court in coligdhe records of
"all capital felony casesl'lin the State of Georgia in which sentence was img@dter January 1, 1970. 27-2537 (f)
(Supp. 1975). The court also has the obligatiodetérmining whether the penalty was "imposed uttteinfluence o
passion, prejudice, or any other arbitrary factd7r.~2537 (c) (1) (Supp. 1975). The Georgia Supr€mert has
interpreted the appellate review statute to requieset aside the death sentence whenever jaciess the State
impose it only rarely for the type of crime in qties; but to require it to affirm death sentencdsewnever juries across
the State generally impose it for the crime in ¢joes[428 U.S. 153, 224] Thus, in this case the Georgia Supreme Court
concluded that the death penalty was so rarely §mgdor the crime of robbery that it set asidestgtences on the
robbery counts, and effectively foreclosed thatgligrfrom being imposed for that crime in the fetwmder the
legislative scheme now in existence. Similarly, Beorgia Supreme Court has determined that jumgsse the death
sentence too rarely with respect to certain clasbegpe. Compare Coley v. State, 231 Ga. 829, 2@ 2d 612
(1974), with Coker v. State, 234 Ga. 555, 216 2782 (1975). However, it concluded that jurigerierally
throughout the state" have imposed the death pefmalthose who murder witnesses to armed robbejasell v.
State, 234 Ga. 410, 425, 216 S. E. 2d 258, 270B)1@bnsequently, it affirmed the sentences in¢hise on the
murder counts. If the Georgia Supreme Court isembwith respect to this factual judgment, impasitof the death
penalty in this and similar cases is consisterh Wiirman. Indeed, if the Georgia Supreme Courtgrigperforms the
task assigned to it under the Georgia statutesh demtences imposed for discriminatory reasongaoitonly or
freakishly for any given category of crime will bet aside. Petitioner has wholly failed to establésd has not even
attempted to establish, that the Georgia Suprenuet@led properly to perform its task in this eaw that it is
incapable of performing its task adequately ircalies; and this Court should not assume that natido so
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Petitioner also argues that decisions made byreeputor - either in negotiating a plea to sorsedeoffense than
capital murder or in simply declining to chargeitalpmurder -are standardless and will inexorably result inviaator
and freakish imposition of the penalty condemnedhgyjudgment in Furman. | address tas U.S. 153, 225]point
separately because the cases in which no capiéalsaf is charged escape the view of the GeorgieeSugpCourt and
are not considered by it in determining whetheadigular sentence is excessive or disproportionate

Petitioner's argument that prosecutors behavestaradardless fashion in deciding which cases tadrgapital felonies
is unsupported by any facts. Petitioner simply dsdbat since prosecutors have the power notaogehcapital
felonies they will exercise that power in a stantiess fashion. This is untenable. Absent facthdéocbntrary, it cannot
be assumed that prosecutors will be motivatedeir ttharging decision by factors other than thergjth of their case
and the likelihood that a jury would impose thetgzenalty if it convicts. Unless prosecutors aimpetent in their
judgments, the standards by which they decide vehdthcharge a capital felony will be the samehasé by which th
jury will decide the questions of guilt and sentnthus defendants will escape the death penatiydin prosecutoric
charging decisions only because the offense isuffitiently serious; or because the proof is ifisigntly strong. Thit
does not cause the system to be standardless amytimam the jury's decision to impose life impris@mt on a
defendant whose crime is deemed insufficientlyogerior its decision to acquit someone who is prigbagililty but
whose guilt is not established beyond a reasordilbt. Thus the prosecutor's charging decisionsiaikely to have
removed from the sample of cases considered b§é#oegia Supreme Court any which are truly "siniilHrthe cases
really were "similar" in relevant respects, it idikely that prosecutors would fail to prosecuterthas capital cases;
and | am unwilling to assume the contrary.

Petitioner's argument that there is an unconsiitali428 U.S. 153, 226]amount of discretion in the system which
separates those suspects who receive the deatltyfema those who receive life imprisonment, asksspenalty, or
are acquitted or never charged, seems to be ihdiraysis an indictment of our entire system atige. Petitioner has
argued, in effect, that no matter how effectivedkath penalty may be as a punishment, governmeated and run
as it must be by humans, is inevitably incompetemtdminister it. This cannot be accepted as agsitipn of
constitutional law. Imposition of the death penadtgurely an awesome responsibility for any systéfastice and
those who participate in it. Mistakes will be maatel discriminations will occur which will be diffidt to explain.
However, one of society's most basic tasks isdhptotecting the lives of its citizens and ondha# most basic ways
which it achieves the task is through criminal lagginst murder. | decline to interfere with thenmear in which
Georgia has chosen to enforce such laws on wisahigly an assertion of lack of faith in the abildf/the system of
justice to operate in a fundamentally fair man

v

For the reasons stated in dissent in Roberts \islama, post, at 350-356, neither can | agree thighpetitioner's other
basic argument that the death penalty, however segphand for whatever crime, is cruel and unusuaispment.

| therefore concur in the judgment of affirmance.
Statement of THE CHIEF JUSTICE and MR. JUSTICE REHNST:
We concur in the judgment and join the opinion ®RMUSTICE WHITE, agreeing with its analysis th&o®ia's
system of capital punishment comports witts U.S. 153, 227]the Court's holding in Furman v. Georgi@8 U.S. 238
(1972).
[ Footnote 1] Section 26-1101 provides as follows:
"Murder.
"(a) A person commits murder when he unlawfully anth malice aforethought, either express or inghlie
causes the deathes U.S. 153, 208]of another human being. Express malice is thabdrdie intention unlawfully
to take away the life of a fellow creature, whishmanifested by external circumstances capableooff pMalice
shall be implied where no considerable provocagippears, and where all the circumstances of thegkehow

an abandoned and malignant heart.

"(b) A person also commits the crime of murder whrethe commission of a felony he causes the defath
another human being, irrespective of mal
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"(c) A person convicted of murder shall be punishgdieath or by imprisonment for life."

The death penalty may also be imposed for kidnagiag Code Ann. 26-1311; armed robbery, 26-19(#,r262001;
treason, 26-2201; and aircraft hijacking, 26-3301.

[ Footnote 4 Section 26-3102 (Supp. 1975) provides:
"Capital offenses; jury verdict and sentence.

"Where, upon a trial by jury, a person is convioté@n offense which may be punishable by deatferaence of
death shall not be imposed unless the jury vendattides a finding of at least one statutory aggtiag
circumstance and a recommendation that such senbtenicnposed. Where a statutory aggravating cirtame
is found and a recommendation of death is made;dhe shall sentence the defendant to death. Wihere
sentence of death is not recommended by the jueycdurt shall sentence the defendant to imprisohase
provided by law. Unless the jury trying the casé&kesaa finding of at least one statutory aggravating
circumstance and recommends the death sententsevierdict, the court shall not sentence the defenhtb
death, provided that no such finding of statutaggravating circumstance shall be necessary in sé&of
treason or aircraft hijacking. The provisions astbection shall not affect a sentence whenateeu.s. 153, 209]
case is tried without a jury or when the judge ptxa plea of guilty."

Georgia Laws, 1973, Act No. 74, p. 162, provides:

"At the conclusion of all felony cases heard by ,jand after argument of counsel and proper efimgn the
court, the jury shall retire to consider a verditguilty or not guilty without any consideratiofi@unishment. In
non-jury felony cases, the judge shall likewisstfaonsider a finding of guilty or not guilty withbany
consideration of punishment. Where the jury or pidgturns a verdict or finding of guilty, the coshiall resume
the trial and conduct a pre-sentence hearing béfier@ry or judge at which time the only issuellsba the
determination of punishment to be imposed. In dwedring, subject to the laws of evidence, the qurjudge
shall hear additional evidence in extenuation,gatfon, and aggravation of punishment, includirgyricord of
any prior criminal convictions and pleas of guittiypleas of nolo contendere of the defendant, @atfsence of
any such prior criminal convictions and pleas; jmled, however, that only such evidence in aggranadss the
State has made known to the defendant prior ttriisshall be admissible. The jury or judge sladdlo hear
argument by the defendant or his counsel and the&eputing attorney, as provided by law, regardirey t
punishment to be imposed. The prosecuting attoshajl open and the defendant shall conclude thenzegt to
the jury or judge. Upon the conclusion of the excieand arguments, the judge shall give the jupy@apiate
instructions and the jury shall retire to determtime punishment to be imposed. In cases in whietdéath
penalty may be imposed by a jury or judge sittiritheut a jury, the additional procedure provideiode
section 27-2534.1 shall be followed. The jury,le judge in cases tried by a judge, shall fix desare within
the limits prescribed by law. The judge shall imptise sentence fixed by the jury or judge, as pledviby law.
If the jury cannot, within a reasonable time, agrethe punishment, the judge shall impose senteitbén the
limits of the law; provided, however, that the jedghall in no instance impose the death penaltywinecases
tried by a jury, the jury cannot agree upon theigtument. If the trial court is reversed on appead U.S. 153, 210]

because of error only in the pre-sentence heattiegnew trial which may be ordered shall apply dolyhe
issue of punishment."

[ Footnote 3 Section 27-2537 (g) provides:

"The court shall be authorized to employ an appatgistaff and such methods to compile such dataieas
deemed by the Chief Justice to be appropriate @legiant to the statutory questions concerning #lielity of
the sentence. . . ."

[ Footnote 4 The court said:

"And, | charge you that our law provides, in corti@twith the offense of murder the following. Arpen
commits murder when he unlawfully and with maliéerethought, either express or implied causes #attdof
another human being.

"Express malice is that deliberate intention, urildly to take away the life of a fellow creature it is
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manifested by external circumstances, capableaifpr

"Malice shall be implied where no considerable piation appears and where all of the circumstaottse
killing show an abandoned and malignant heart.

"Section B of this Code Section, our law providestta person also commits the crime of murder vitneine
commission of a felony he causes the death of andiliman being irrespective of malice.

"Now, then, | charge you that if you find and be#ebeyond a reasonable doubt that the defendamiodianit
the homicide in the two counts alleged in this atialient, at the time he was engaged in the commiggisome
other felony, you would be authorized to find himilty of murder.

"In this connection, | charge you that in orderddnomicide to have been done in the perpetrafianfelony,
there must be some connection between the felothytenhomicide. The homicide must have been done in
pursuance of the unlawful act not collateral tdtiis not enough that the homicide occurred saopresently
after the felony was attempted or committed, tmeust be such a legal relationship between the hideand th
felony that you find that the homicide occurredrbgison of and a part of the felony or that it omedibefore the
felony was at an end, so that the felony had d edgionship to the homicide and was concurreith v in part
at least, and a part of it in an actual and mdtsease. A homicide is committed in the perpetratiba felony
when it is committed by the accused while he isagied in the performance of any act required forfilie
execution of such felony.

"l charge you that if you find and believe beyoneasonable doubt that the homicide alleged initiictment
was caused by28 U.S. 153, 216]the defendant while he, the said accused was indhenission of a felony as |
have just given you in this charge, you would bharized to convict the defendant of murder.

"And this you would be authorized to do whetherdleéendant intended to kill the deceased or ndtosicide,
although unintended, if committed by the accusdti@time he is engaged in the commission of soifmer o
felony constitutes murder.

"In order for a killing to have been done in perpgbn or attempted perpetration of a felony, oagfarticular
felony, there must be some connection as | prelyaigarged you between the felony and the homicide.

"Before you would be authorized to find the defartdzuilty of the offense of murder, you must fintabelieve
beyond a reasonable doubt, that the defendantvitidmalice aforethought either express or imptadse the
deaths of [Simmons or Moore] or you must find aetidve beyond a reasonable doubt that the defendaiie
in the commission of a felony caused the deathede two victims just named.

"I charge you, that if you find and believe thdtaay time prior to the date this indictment wasineed into this
court that the defendant did, in the county of Gwih, State of Georgia, with malice aforethoughtdad
murder the two men just named in the way and maseteiorth in the indictment or that the defendamitsed th
deaths of these two men in the way and mannepsgétifi the indictment, while he, the said accused in the
commission of a felony, then in either event, yawuld be authorized to find the defendant guiltymfrder."

[ Footnote § In a subsequently decided robbery-murder cageGorgia Supreme Court had the following to say
about the same "similar cases" referred to indage:

"We have compared the evidence and sentence inakeswith other similar cases and conclude thiesea of
death is not excessive or disproportionate to gy imposed in those cases. Those similar cases
considered in reviewing the case are: Lingo v.€5t226 Ga. 496 (175 SE2d 657), Johnson v. Stae(G22511
(175 SE2d 840), Pass v. State, 227 Ga. 730 (188 3F2), Watson v. State, 229 Ga. 787 (194 SE2d, Lot
v. State, 230 Ga. 413 (197 SE2d 338), Kramer 1eS230 Ga. 855 (199 SE2d 805), and Gregg v. S18&Ga.
117 (210 SE2d 659).

"In each of the comparison cases cited, the recrdw that the accused was found guilty of murdé¢he
victim of the robbery or burglary committed in tbeurse of such robbery or burglary. In each of¢heeses, the
jury imposed the sentence of death. In Pass v Stapra, the murder took place in the victim's doas
occurred in the case under considerat
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"We find that the sentence of death in this casmisxcessive or disproportionate to the penaliyoised in
similar cases, considering both the crime and #ferdlant. Code Ann. 27-2537 (c) (3). Notwithstagdime fact
that there have been cases in which robbery viotisre murdered and the juries imposed life sente(see
Appendix), the cited cases show that juries facigh similar factual situations have imposed deathisnces.
Compare Coley v. State, 231 Ga. 829, 835, supnas Tie sentence here was not “‘wantonly and frdgkish
imposed' (see above)." Moore v. State, 233 Ga. 8#H-866, 213 S. E. 2d 829, 833 (1975).

In another case decided after the instant cas@dloegia Supreme Court stated:

"The cases reviewed included all murder cases gpioitthis court since January 1, 1970. All kidnaygptases
were likewise reviewed. The comparison involve@arsh for similarities in addition to the similgriof offense
charged and sentence imposed.

"All of the murder cases selected for comparisaolived[428 U.S. 153, 220)murders wherein all of the witnesses
were killed or an attempt was made to kill all leé witnesses, and kidnapping cases where the wedisnkilled
or seriously injured.

"The cases indicate that, except in some spec@lmistance such as a juvenile or an accompliceidaf/a get-
away vehicle, where the murder was committed aatltteld at a time when the death penalty statas w
effective, juries generally throughout the stateehimposed the death penalty. The death penaltglsadeen
imposed when the kidnap victim has been mistreatesgriously injured. In this case the victim wasrdered.

"The cold blooded and callous nature of the offserisehis case are the types condemned by deatinén cases
This defendant's death sentences for murder améjjung are not excessive or disproportionated@énalty
imposed in similar cases. Using the standards pbestfor our review by the statute, we conclude the
sentences of death imposed in this case for mamtkidnapping were not imposed under the influerice
passion, prejudice or any other arbitrary factdartrell v. State, 234 Ga. 410, 425-426, 216 SAR258, 270
(1975).

[ Footnote § See Furman v. Georgid08 U.S., at 24(Douglas, J., concurring).
[ Footnote 7 See id., at 306 (STEWART, J., concurring).
[ Footnote § See id., at 310 (WHITE, J., concurring).

[ Footnote g Petitioner also argues that the differences betwaurder - for which the death penalty may be sepo-
and manslaughter - for which it may not be imposack so difficult to define and the jury's abilitydisobey the trial
judge's instructions so unfettered that juries usk the gui-determination phase of a trial arbitrarily to caxsome
of a capital offense while convicting similarlysited individuals only of noncapital offenses. lide this argument
enormously overstated. However, since the jurydisetion not to impose the death penalty at émeesicing phase
of a case in Georgia, the problem of offense dadimiand jury nullification loses virtually all itsignificance in this
case.

[ Footnote 1Q The factor relevant to this case is that the 'thear. . . was committed while the offender was gegan
the commission of another capital felony." The &tatits brief refers to this type of murder asthess-elimination”
murder. Apparently the State of Georgia wishesufipl/ a substantial incentive to those engdgeglu.s. 153, 222]in
robbery to leave their guns at home and to perstiedeco-conspirators to do the same in the hbpefewer victims
of robberies will be killed.

[ Footnote 17 Petitioner states several times without citativat the only cases considered by the Georgia Swpre
Court are those in which an appeal was taken eftber a sentence of death or life imprisonments™iéw finds no
support in the language of the relevant statutexrislv. State, 233 Ga., at 863-864, 213 S. E.t2B2a

MR. JUSTICE BLACKMUN, concurring in the judgment.

| concur in the judgment. See Furman v. Geodfi8 U.S. 238, 405414 (1972) (BLACKMUN, J., dissenting), and
at 375 (BURGER, C. J., dissenting); id., at 414 FE)\W, J., dissenting); id., at 465 (REHNQUIST, Jssenting).
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MR. JUSTICE BRENNAN, dissenting.

The Cruel and Unusual Punishments Clause "must idsaweaning from the evolving standards of deceghay mark
the progress of a maturing society.The opinions of MR. JUSTICE STEWART, MR. JUSTICEWELL, and MR.
JUSTICE STEVENS today hold that "evolving standarfldecency” require focus not on the essenceeofiéfath
penalty itself but primarily upon the proceduresptayied by the State to single out persons to stifiepenalty of
death. Those opinions hold further that, so viewle Clause invalidates the mandatory inflictiorireff death penalty
but not its infliction under sentencing procedutes MR. JUSTICE STEWART, MR. JUSTICE POWELL, andRM
JUSTICE STEVENS conclude adequately safeguard sigtue risk that the death penalty was imposediarhitrary
and capricious manner.

In Furman v. Georgigd08 U.S. 238, 2571972) (concurring opinion), | read "evolving stands of decency" as
requiring focus upon the essence of the death peitedlf and not primarily or solely upon the pegeire§428 U.S. 153,
228] under which the determination to inflict the pepalpon a particular person was made. | there said:

"From the beginning of our Nation, the punishmendeath has stirred acute public controversy. Altto
pragmatic arguments for and against the punishimereg been frequently advanced, this longstandidghaatet
controversy cannot be explained solely as the regudlifferences over the practical wisdom of atigatar
government policy. At bottom, the battle has beaged on moral grounds. The country has debatechehat
society for which the dignity of the individualtise supreme value can, without a fundamental iristery,
follow the practice of deliberately putting someitsfmembers to death. In the United States, ashier nations
of the western world, “the struggle about this phnient has been one between ancient and deepbdrbeliefs
in retribution, atonement or vengeance on the @mel hand, on the other, beliefs in the personaiesahd
dignity of the common man that were born of the deratic movement of the eighteenth century, as asll
beliefs in the scientific approach to an understagndf the motive forces of human conduct, which e result
of the growth of the sciences of behavior durirgynimeteenth and twentieth centuries.' It is teiseatially morz
conflict that forms the backdrop for the past chemig and the present operation of our system pbgimg deat
as a punishment for crime." Id., at 226.

That continues to be my view. For the Clause fatisig cruel and unusual punishments under our datisthal [428
U.S. 153, 229] system of government embodies in unique degreelmporeiples restraining the punishments that our
civilized society may impose on those persons wéasgress its laws. Thus, | too say: "For myseilf) hot hesitate to
assert the proposition that the only way the law/fr@gressed from the days of the rack, the screlittee wheel is the
development of moral concepts, or, as stated bptipreme Court . . . the application of “evolvitenslards of
decency'....3

This Court inescapably has the duty, as the uléradbiter of the meaning of our Constitution, tp sdether, when
individuals condemned to death stand before ouy 'Bawral concepts” require us to hold that the kes progressed to
the point where we should declare that the punisiimiedeath, like punishments on the rack, thevecesmd the wheel,
is no longer morally tolerable in our civilized gety. 4 My opinion in Furman v. Georgia concluded that our
civilization and the law had progressed to thisipaind that therefore the punishment of deathwfaatever crime and
under all circumstances, is "cruel and unusualiafation of the Eighth and Fourteenth Amendmeritthe
Constitution. | shall not again canvass the reasitaitsled to that conclusion. | emphasize only thegmost among the
"moral concepts"” recognized in our cases and imténehe Clause is the primary moral principletttine State, even
as it punishes, must treat its citizens in a manoesistent with their intrinsic worth as humanngsi - a punishment
must not be so severe as to be degrading to huigaityd A judicial determinatiof428 U.S. 153, 230]whether the
punishment of death comports with human dignittherefore not only permitted but compelled by tha&uSe 408

U.S., at 270

| do not understand that the Court disagrees fijatcomparison to all other punishments today the deliberate
extinguishment of human life by the State is unigaegrading to human dignity." Id., at 291. Fareth of my Brethre
hold today that mandatory infliction of the deatinplty constitutes the penalty cruel and unusuaigthunent. |
perceive no principled basis for this limitationedh for whatever crime and under all circumstatisesuly an
awesome punishment. The calculated killing of a &wtmeing by the State involves, by its very natargenial of the
executed person's humanity. . . . An executed pdras indeed "lost the right to have rights.™ &1 290. Death is not
only an unusually severe punishment, unusual ipats, in its finality, and in its enormity, butgerves no penal
purpose more effectively than a less severe pur@shrtherefore the principle inherent in the Clatise prohibits
pointless infliction of excessive punishment whesslsevere punishment can adequately achievertteegapose
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invalidates the punishment. Id., at 279.

The fatal constitutional infirmity in the punishmensf death is that it treats "members of the humzexe as nonhumans,
as objects to be toyed with and discarded. [lthig} inconsistent with the fundamental premisédnefG@lause that even
the vilest criminal remains a human being possesedmmon human dignity." Id., at 273. As sucls i& penalty that
"subjects the individual to a fate forbidden by grimciple of civilized treatment guaranteed by fGtuse]."5 |
therefore would hold428 u.S. 153, 231]on that ground alone, that death is today a cmetlienusual punishment
prohibited by the Clause. "Justice of this kindliziously no less shocking than the crime itsaif] the new “official'
murder, far from offering redress for the offensenmitted against society, adds instead a secorilémet to the
first." 6

| dissent from the judgments in No. 74-6257, GregGeorgia, No. 75-5706, Proffitt v. Florida, and.N'5-5394,
Jurek v. Texas, insofar as each upholds the deatlkersces challenged in those cases. | would st gt death
sentences imposed in those cases as violative &itfhth and Fourteenth Amendments.

[ Footnote *] [This opinion applies also to No. 75-5706, Privffi. Florida, post, p. 242, and No. 75-5394, Jurek
Texas, post, p. 262.]

[ Footnote 1] Trop v. Dulles, 356 U.S. 86, 10{1958) (plurality opinion of Warren, C. J.).

[ Footnote 4 Quoting T. Sellin, The Death Penalty, A Reportttee Model Penal Code Project of the American Law
Institute 15 (1959).

[ Footnote 3 Novak v. Beto, 453 F.2d 661, 672 (CA5 1971) (Tytd., concurring in part and dissenting in part).

[ Footnote 4 Tao, Beyond Furman v. Georgia: The Need for adalpiBased Decision on Capital Punishment, 51
Notre Dame Law. 722, 736 (197!

[ Footnote § Trop v. Dulles, 356 U.S., at 99plurality opinion of Warren, C. J.).

[ Footnote § A. Camus, Reflections on the Guillotine 5-6 (FjodtKarla Pub. 1960).
MR. JUSTICE MARSHALL, dissenting:.
In Furman v. Georgiad08 U.S. 238, 3141972) (concurring opinion), | set forth at somedth my views on the basic

issue presented to the Court in these cases. Hile denalty, | concluded, is a cruel and unusuaigtument prohibite
by the Eighth and Fourteenth Amendments. That noas to be my view.

| have no intention of retracing the "long and ¢ei journey," id., at 370, that led to my conclasio Furman. My sol
purposes here are to consider the suggestion thabntlusion in Furman has been undercut by dewsdops since
then, and briefly to evaluate the basis for my Bren's holding that the extinction of life is ampéssible form of
punishment under the Cruel and Unusual Punishn@@atsse.

In Furman | concluded that the death penalty istitutionally invalid for two reasons. First, theath penalty is
excessive. Id., at 331-332; 342-359. AmzB U.S. 153, 232]second, the American people, fully informed asto t
purposes of the death penalty and its liabilitiesuld in my view reject it as morally unacceptalbte, at 360-369.

Since the decision in Furman, the legislaturessobtates have enacted new statutes authorizingesition of the
death sentence for certain crimes, and Congressrizeted a law providing the death penalty fopaacy resulting in
death. 49 U.S.C. 1472 (i), (n) (1970 ed., Supp. I'jould be less than candid if | did not acknadge that these
developments have a significant bearing on a tealissessment of the moral acceptability of trettdpenalty to the
American people. But if the constitutionality oktdeath penalty turns, as | have urged, on theapof an informed
citizenry, then even the enactment of new deatatst®cannot be viewed as conclusive. In Furmabsérved that the
American people are largely unaware of the inforomatritical to a judgment on the morality of theadh penalty, and
concluded that if they were better informed theyldaonsider it shocking, unjust, and unacceptatf)8.U.S., at 360
-369. A recent study, conducted after the enactmktiite post-Furman statutes, has confirmed thretherican
people know little about the death penalty, and tifie opinions of an informed public would diffégsificantly from
those of a public unaware of the consequencesféertsof the death penaltl
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Even assuming, however, that the post-Furman ersttof statutes authorizing the death penalty nenithe
prediction of the views of an informed citizenry[a?s U.S. 153, 233]uncertain basis for a constitutional decision, the
enactment of those statutes has no bearing whatisoawthe conclusion that the death penalty is nstitoitional
because it is excessive. An excessive penaltywaithunder the Cruel and Unusual Punishments @léersen though
popular sentiment may favor" it. Id., at 331; astie]l 73, 182-183 (opinion of STEWART, POWELL, antEYENS,
JJ.); Roberts v. Louisiana, post, at 353-354 (WHIT.Edissenting). The inquiry here, then, is simyhether the death
penalty is necessary to accomplish the legitimegéslative purposes in punishment, or whethersadesere penalty -
life imprisonment - would do as well. Furman, sy@e342 (MARSHALL, J., concurring).

The two purposes that sustain the death penaltgraaxcessive in the Court's view are general deteerand
retribution. In Furman, | canvassed the relevatd da the deterrent effect of capital punishmé@8 U.S., at 347354.
2 The state of knowledge at that point, after lilgraénturies of debate, was summarized as folloyva bnited
Nations Committee

"It is generally agreed between the retentionists a@bolitionists, whatever their opinions aboutyhbdity of
comparative studies of deterrence, that the datehwtow exist show no correlation between the exist of
capital punishment and lower rates of capital crirBe

The available evidence, | concluded in Furman, egwvincing that "capital punishment is not necessara deterrent
to crime in our society." Id., at 353.

The Solicitor General in his amicus brief in theaseg428 U.S. 153, 234]relies heavily on a study by Isaac Ehrligh,
reported a year after Furman, to support the ctiotethat the death penalty does deter murder.eSime Ehrlich stud
was not available at the time of Furman and sihisethe first scientific study to suggest that death penalty may
have a deterrent effect, | will briefly consides itnport.

The Ehrlich study focused on the relationship i Mation as a whole between the homicide rate eaxelcution risk" -
the fraction of persons convicted of murder whoenertually executed. Comparing the differencesomibide rate
and execution risk for the years 1933 to 1969, iéltnfound that increases in execution risk wer@eiased with
increases in the homicide rafeBut when he employed the statistical technique oitipie regression analysis to
control for the influence of other variables padite have an impact on the homicide rét&hrlich found a negative
correlation between changes in the homicide ralecaanges in execution risk. His tentative conolusias that for
the period from 1933 to 1967 each additional exenuh the United States might have saved eiglesliv.

The methods and conclusions of the Ehrlich sfuglyyu.s. 153, 235]have been severely criticized on a number of
grounds8 It has been suggested, for example, that the ssudigfective because it compares execution anddideni
rates on a nationwide, rather than a state-by;dtass. The aggregation of data from all Staiesluding those that
have abolished the death penalty - obscures thgaeship between murder and execution rates. UBbdich's
methodology, a decrease in the execution risk em$&tate combined with an increase in the murderina&nother Sta
would, all other things being equal, suggest ardene effect that quite obviously would not exisideed, a deterrent
effect would be suggested if, once again all othimgs being equal, one State abolished the deathlfy and
experienced no change in the murder rate, whil¢gh@nd®tate experienced an increase in the murt©ra

The most compelling criticism of the Ehrlich study42s U.S. 153, 236]that its conclusions are extremely sensitive to
the choice of the time period included in the regien analysis. Analysis of Ehrlich's data revéads all empirical
support for the deterrent effect of capital puniehimdisappears when the five most recent yeaneareved from his
time series - that is to say, whether a decreai®iexecution risk corresponds to an increasedecesase in the
murder rate depends on the ending point of the Eapgwiod.10 This finding has cast severe doubts on the reifgbil
of Ehrlich's tentative conclusionkl Indeed, a recent regression study, based on Ebrtioboretical model but using
cross-section state data for the years 1950 and, I86nd no support for the conclusion that exendiact as a
deterrent12

The Ehrlich study, in short, is of little, if angssistance in assessing the deterrent impact alieidith penalty. Accord,
Commonwealth v. O'Neal, _ Mass. ___, |, 33B.Ned 676, 684 (1975). The evidence | reviewedumtanl3
remains convincing, in my view, that "capital pumigent is not necessary as a deterrent to crimarisaciety."408
U.S., at 353 The justification for the death penalty must berfd elsewhere.

The other principal purpose said to be served bydtath penalty is retributiol4 The notion that retributio[428 U.S.
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153, 237] can serve as a moral justification for the sanatibdeath finds credence in the opinion of my Beogh
STEWART, POWELL, and STEVENS, and that of my BratiHITE in Roberts v. Louisiana, post, p. 337. o
Furman v. Georgiagd08 U.S., at 394395 (BURGER, C. J., dissenting). It is this nottbat | find to be the most
disturbing aspect of today's unfortunate decisions.

The concept of retribution is a multifaceted omed any discussion of its role in the criminal lawshbe undertaken
with caution. On one level, it can be said thatrib&on of retribution or reprobation is the basi®ur insistence that
only those who have broken the law be punishedjratfds sense the notion is quite obviously céntra just system
of criminal sanctions. But our recognition tharitaition plays a crucial role in determining whoyre punished by
no means requires approval of retribution as amgénestification for punishmeni5 It is the question whether
retribution can provide a moral justification farrpshment - in particular, capital punishment + tlva must consider.

My Brothers STEWART, POWELL, and STEVENS offer flofowing explanation of the retributive justifigah for
capital punishment:

""The instinct for retribution is part of the nagunf man, and channeling that instinct in the adstriation of
criminal justice serves an important purpose immting the stability of a society governgds U.S. 153, 238]by
law. When people begin to believe that organizegesp is unwilling or unable to impose upon crindina
offenders the punishment they “deserve,’ then #rersown the seeds of anarchy - of self-helplantg justice,
and lynch law.™ Ante, at 183, quoting from FurmarGeorgia, supra, at 308 (STEWART, J., concurting)

This statement is wholly inadequate to justify death penalty. As my Brother BRENNAN stated in Fanqni'[tlhere
is no evidence whatever that utilization of impnisent rather than death encourages private blaasfand other
disorders."”408 U.S., at 308concurring opinion)16 It simply defies belief to suggest that the deathadty is
necessary to prevent the American people from ¢gattie law into their own hands.

In a related vein, it may be suggested that theesgon of moral outrage through the impositiothefdeath penalty
serves to reinforce basic moral values - that tkdé/aome crimes as patrticularly offensive and tloeecto be avoided.
The argument is akin to a deterrence argumentliffets in that it contemplates the individual'sisking from
antisocial conduct, not because he fears punishrbehbecause he has been told in the strongesifymsvay that the
conduct is wrong. This contention, like the predaune, provides no support for the death penadiltg.ihconceivable
that any individual concerned about conformingdusduct to what society says is "right" would failrealize that
murder is "wrong" if the penalty were simply lif@prisonment.

The foregoing contentions - that society's expogssf moral outrage through the imposition of tieatth penalty pre-
empts the citizenry from taking the law into[iss U.S. 153, 239]own hands and reinforces moral values - are not
retributive in the purest sense. They are essbntitilitarian in that they portray the death pepals valuable because
of its beneficial results. These justifications floe death penalty are inadequate because theypenajuite clearly |
think, not necessary to the accomplishment of theselts.

There remains for consideration, however, what triightermed the purely retributive justificatiom the death penal
- that the death penalty is appropriate, not bexafiis beneficial effect on society, but becaileetaking of the
murderer's life is itself morally goodl7 Some of the language of the opinion of my Brotl@&f& WART, POWELL,
and STEVENS in No. 74257 appears positively to embrace this notioretfbution for its own sake as a justificati
for capital punishmeni.8 They state:

"[T]he decision that capital punishment may beappropriate sanction in extreme cases is an expressthe
community's belief that certain crimes are themesebo grievous an affront to humanity that the adlgquate
response may be the penalty of death.” Ante, at{ft®note omitted)i428 U.S. 153, 240]

They then quote with approval from Lord Justice Dieg's remarks before the British Royal CommissiarCapital
Punishment:

"“The truth is that some crimes are so outrageuaissociety insists on adequate punishment, bet¢haserong-
doer deserves it, irrespective of whether it iggedent or not." Ante, at 184 n. 30.

Of course, it may be that these statements aredatkas no more than observations as to the pogetaands that it is
thought must be responded to in order to preveatchy. But the implication of the statements appéame to b
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quite different - namely, that society's judgmérattthe murderer "deserves" death must be resprotesimply
because the preservation of order requires itbbaause it is appropriate that society make thgnmueht and carry it
out. It is this latter notion, in particular, tHatonsider to be fundamentally at odds with thehfigAmendment. See
Furman v. Georgiagd08 U.S., at 343345 (MARSHALL, J., concurring). The mere fact thia¢ community demands
the murderer's life in return for the evil he hasel cannot sustain the death penalty, for as JUSTISTEWART,
POWELL, and STEVENS remind us, "the Eighth AmendttEmands more than that a challenged punishment be
acceptable to contemporary society." Ante, at Té2be sustained under the Eighth Amendment, thiéhgemalty
must "compor[t] with the basic concept of humamitigat the core of the Amendment," ibid.; the aijee in

imposing it must be "[consistent] with our resplectthe dignity of [other] men." Ante, at 183. SE®p v. Dulles 356
U.S. 86, 10(01958) (plurality opinion). Under these standattls,taking of life "because the wrongdoer deseitves
surely must428 U.S. 153, 241]fall, for such a punishment has as its very bdsdatal denial of the wrongdoer's dignity
and worth19

The death penalty, unnecessary to promote thecjalgterrence or to further any legitimate notiémetribution, is an
excessive penalty forbidden by the Eighth and feeumth Amendments. | respectfully dissent from tbear€s
judgment upholding the sentences of death impoped the petitioners in these cas

[ Footnote *] [This opinion applies also to No. 75-5706, Privffi. Florida, post, p. 242, and No. 75-5394, Jurek
Texas, post, p. 262.]

[ Footnote J] Sarat & Vidmar, Public Opinion, The Death Penadtyd the Eighth Amendment: Testing the Marshall
Hypothesis, 1976 Wis. L. Rev. 171.

[ Footnote 4 See e. g., T. Sellin, The Death Penalty, A Refiorthe Model Penal Code Project of the AmericamL
Institute (1959).

[ Footnote 3 United Nations, Department of Economic and Soéi#irs, Capital Punishment, pt. Il 159, p. 123
(1968).

[ Footnote 4 I. Ehrlich, The Deterrent Effect of Capital Pumisent: A Question of Life and Death (Working Paper
No. 18, National Bureau of Economic Research, N87.3); Ehrlich, The Deterrent Effect of Capital Rinment: A
Question of Life and Death, 65 Am. Econ. Rev. 3@he 1975).

[ Footnote § Id., at 409.

[ Footnote § The variables other than execution risk inclugeabability of arrest, probability of convictionvgin
arrest, national aggregate measures of the pegeentahe population between age 14 and 24, theployment rate,
the labor force participation rate, and estimatedgapita income.

[ Footnote 7 Id., at 398, 414.

[ Footnote § See Passell & Taylor, The Deterrent Effect of i@dgPunishment: Another View (unpublished Columbia
University Discussion Paper 74-7509, Mar. 197)raduced in Brief for Petitioner App. E in JureKhexas, O. T.
1975, No. 75-5844; Passell, The Deterrent Effe¢chefDeath Penalty: A Statistical Test, 28 StarRév. 61 (1975);
Baldus & Cole, A Comparison of the Work of Thorsgellin & Isaac Ehrlich on the Deterrent EffectGdpital
Punishment, 85 Yale L. J. 170 (1975); Bowers & €aeiThe lllusion of Deterrence in Isaac Ehrlichés&arch on
Capital Punishment, 85 Yale L. J. 187 (1975); Pétle Deterrent Effect of Capital Punishment; Elriand His
Critics, 85 Yale L. J. 359 (1976). See also Ehrlidbterrence: Evidence and Inference, 85 Yale 209.(1975);
Ehrlich, Rejoinder, 85 Yale L. J. 368 (1976). Iduin to the items discussed in text, criticisns lheen directed at the
quality of Ehrlich's data, his choice of explangteariables, his failure to account for the intgreledence of those
variables, and his assumptions as to the mathemh&ditn of the relationship between the homicide &nd the
explanatory variables.

[ Footnote 9 See Baldus & Cole, supra, at 175-177.
[ Footnote 1Q Bowers & Pierce, supra, n. 8, at 197-198. See Rissell & Taylor, supra, n. 8, at 2-66 - 2-68.

[ Footnote 17 See Bowers & Pierce, supra, n. 8, at-198; Baldus & Cole, supra, n. 8, at 181, -185; Peck, supr:
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n. 8, at 366-367.
[ Footnote 13 Passell, supra, n. 8.

[ Footnote 13 See also Bailey, Murder and Capital Punishmeoin& Further Evidence, 45 Am. J. Orthopsychiatry
669 (1975); W. Bowers, Executions in America 12B-{8374).

[ Footnote 14 In Furman, | considered several additional puesasrguably served by the death pend®d U.S., at
314, 342, 355-358. The only additional purpose meribim the opinions in these cases is specific datee -
preventing the murderer fropres U.S. 153, 237]committing another crime. Surely life imprisonmand, if necessary,
solitary confinement would fully accomplish thisrpase. Accord, Commonwealth v. O'Neal, _ Mass, ___ , 339
N. E. 2d 676, 685 (1975); People v. Anderson, 6 84628, 651, 493 P.2d 880, 896, cert. derd06 U.S. 9581972)

[ Footnote 19 See, e. g., H. Hart, Punishment and Respongil&i#it0, 7183 (1968); H. Packer, Limits of the Crimir
Sanction 38-39, 66 (1968).

[ Footnote 14 See Commonwealth v. O'Neal, supra, at ___, 338.12d, at 687; Bowers, supra, n. 13, at 135; gelli
supra, n. 2, at 79.

[ Footnote 17 See Hart, supra, n. 15, at 72, 74-75, 234-23Bk&asupra, n. 15, at 37-39.

[ Footnote 1§ MR. JUSTICE WHITE'S view of retribution as a jiiisiation for the death penalty is not altogether
clear. "The widespread reenactment of the deathlpehhe states at one point, "answers any clamaslife
imprisonment is adequate punishment to satisfintesl for reprobation or retribution.” Roberts vulsiana, post, at
354. (WHITE, J., dissenting). But MR. JUSTICE WHITdEer states: "It will not do to denigrate thesgislative
judgments as some form of vestigial savagery quasly retributive in motivation; for they are swie judgments
reasonably based, that imposition of the deathlpewdl save the lives of innocent persons." P@st355.

[ Footnote 19 See Commonwealth v. O'Neal, supra, at ___, 338.12d, at 687; People v. Anderson, 6 Cal. 3d, at
651, 493 P.2d, at 89[428 U.S. 153, 242]
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