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MART ONE, Justice.
11 A jury convicted Beau John Greene of first degree nurder
(both preneditated and felony nurder), robbery, kidnapping, theft,
and six counts of forgery. The trial court sentenced himto death
for the nurder conviction, and to ternms of inprisonnent for the
noncapital crinmes. Appeal to this court is automatic under Rules
26.15 and 31.2(b), Ariz. R Cim P., and direct under AR S. 8§
13-4031. W affirmexcept as to the ki dnapping conviction.

| . BACKGROUND
12 Roy Johnson, a nusic professor at the University of
Arizona, was |ast seen around 9:30 p.m on February 28, 1995. He
was | eaving the Green Valley Presbyterian Church where he had just
given an organ recital. A though his wife expected himhone before
10: 00 p.m, the ordinarily punctual Johnson did not make it back
that night. Four days later, authorities found his body |ying face
down in a wash. Geene admtted at trial that he killed Johnson.
13 Greene testified that he had been using net hanphet am ne
continuously for several days preceding the nmurder and that he had
neither slept nor eaten nuch during that time. He said that he was
suffering fromwthdrawal from drugs when he killed Johnson.
14 The day of the nurder, Geene’'s friends, Tom Bevan and
Loriann Verner, told Geene he could no longer stay in their
trailer located west of the Tucson Mountains. A drug deal er had

threatened to shoot Greene over an outstandi ng debt and Bevan and



Verner feared Greene’s presence in their trailer would ruin their
relationship with the drug dealer. G eene stole a truck and drove
to Tucson where the truck broke down. Sonetinme that night, during
Johnson’s drive home fromthe concert, G eene and Johnson crossed
pat hs, but the record does not tell us how.

15 Greene’s story, disbelieved by judge and jury, is as
foll ows. Johnson approached Greene in a park. Geene clains that

Johnson wanted to performoral sex on him and offered to pay him
for it. Geene accepted, and the two drove to a secl uded parking
ot in Johnson's car. G eene says he then changed his mnd and
told Johnson that he would not follow through. I n response,

Johnson purportedly smled and touched G eene’s leg. Geene clains
he "freaked out" at Johnson's touch, and struck himseveral tines
in the head with his fist. He noved Johnson's notionless body to
t he back of the car, drove to a wash, and dunped the body. Next,

G eene says, he wal ked back to the car and drove away. He clains he
then realized that he needed noney so he returned to the wash,

wal ked down to the body, and stole Johnson's wallet.

16 Several pieces of evidence underm ne G eene’s version of
the killing. First, nedical testinony indicates that a heavy fl at
object -- not a human fist -- damaged Johnson's skull. Fist bones
striking a person’s head will ordinarily shatter |1ong before the
thick bones of the skull, yet neither of Geene’'s hands were
i njured. Second, only one set of tire tracks and footprints



entered and left the wash, suggesting that Greene did not return
for the wallet, but had it wwth hi mwhen he left imediately after
the murder. Third, Geene told Bevan he beat soneone to death with
a club and dunped the body near Gates pass.
17 After dunping Johnson’s body in the wash, G eene drove
Johnson’s car directly to the Bevan/Verner trailer. He told Bevan
about the killing. Geene asked Bevan for sone clean shoes. He
al so took a small rug to cover the bloody car seats.
18 G eene left the trailer and headed for K-mart, the first
of several stops he nmade on a spending spree using Johnson’s cash
and credit cards. To explain any discrepancies between his
signature and those on the credit cards, G eene wapped his hand
with K-Y jelly and gauze and feigned injury. Anong other things,
he bought clothes, food, canping gear, a scope and air rifle, and
a VCR (which he later traded for nethanphetam ne). He eventually
abandoned Johnson’s car in the desert. On March 2nd, the police
arrested G eene at a friend s house.
1. | SSUES

Greene raises the follow ng issues:
A. Trial |ssues

1. VWhether the trial court commtted reversible error by

all ow ng Johnson’s wife to testify regarding Johnson’s noral

val ues;

2. \Wether the trial court conmmtted reversible error in

denying appellant’s notion for a directed verdict as to count
t hree, robbery;



3. Whether the evidence was sufficient to sustain a conviction
for ki dnappi ng;

4. \Wet her the felony nmurder conviction cannot stand because
the predicate felony convictions are invalid,

5. Whether the trial court commtted reversible error by
allowng the state to elicit testinony concerning letters
Greene wote after his arrest to Tom Bevan and Joseph Fausto
(a.k.a. “Dr. G Jones”).

B. Sentencing |ssues

1. VWhether the trial court commtted reversible error by
admtting into evidence and relying upon in the
aggravation/mtigation hearing a letter Geene wote to
Christina CGeorge after his conviction;

2. Wether the inposition of the death penalty was i nproper;
3. Wether the trial court commtted reversible error by

i nposi ng aggravat ed consecutive sentences on the noncapital
of f enses;

[11. ANALYSI S
A. Trial Issues
1. WDOW S TESTI MONY
19 Greene clains the trial court erred by failing to limt

Johnson’s widow s testinony to the specific character trait of
het er osexual i ty. The state recalled Ms. Johnson to rebut the
testinmony of Greene’s former girlfriend who testified that G eene
had told her that he killed Johnson in response to a honpbsexua
advance. Ms. Johnson testified that Geene’'s claim "was
preposterous. . . .[Johnson] was a man of great honor and
integrity, of great noral principle, of deep, abiding faith. And

nmost inportantly, he was devoted to ne as | was to him" Tr. of
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Mar. 12, 1996, at 92.
110 Greene agrees that once a victims sexual preference is
put in issue, the state may offer rebuttal evidence regarding the

victims heterosexuality. See State v. Rivera, 152 Ariz. 507, 518,

733 P.2d 1090, 1101 (1987); see also Rule 404(a)(2), Ariz. R Evid.
But accusing a married person of making a nonspousal sexual advance
pl aces far nore than sexual preference in issue. Al sorts of
character issues are inplicated, such as fidelity, integrity,
honesty, trustworthiness, and |oyalty. Thus, for purposes of
rebuttal, Greene’s accusation inplicated all of these.

111 M's. Johnson’s testinony that her husband was devoted and
faithful to her tends to show that the victi mwould not have nmade
sexual advances toward Greene. Her testinony that he was a man of
honor, integrity, and good noral character directly rebuts Geene’s
accusations of Johnson's infidelity.! Adm ssion of the testinony
in question was proper rebuttal evidence. Rule 404(a)(2), Ariz. R
Evid. There was no error.

2. SUFFI Cl ENCY OF THE EVI DENCE- ROBBERY

112 Greene noved for a directed verdict arguing that there

! Geene also argues that the trial court erred by allow ng
a friend of the Johnson famly to testify at t he
aggravation/mtigation hearing that Johnson “was a decent famly
man.” Tr. of Aug. 22, 1996, at 34. This testinony was relevant to
rebut Greene’s continued accusations of Johnson’s infidelity and
honmosexual ity. There was no error. See Rule 404(a)(2), Ariz. R
Evid.; Rule 26.7(b), Ariz. R Cim P.(“[Alny party may introduce
any reliable, relevant evidence, including hearsay, in order to
show aggravating or mtigating circunstances . . . .").
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was “no substantial evidence to warrant a conviction” on the
robbery count. Rule 20(a), Ariz. R Oim P. Substantial evidence
is proof that a rational trier of fact could find sufficient to
support a conclusion of guilt beyond a reasonable doubt. State v.
Mirray, 184 Ariz. 9, 31, 906 P.2d 542, 564 (1995). W construe the
evidence in the light nost favorable to sustaining the verdict, and
resol ve all reasonabl e inferences against the defendant. State v.
Gal | egos, 178 Ariz. 1, 9, 870 P.2d 1097, 2005 (1994).

113 A person commts robbery if, in the course of taking
property of another from his person or imedi ate presence and
against his will, he or she uses force with the intent to coerce
the surrender of property or to prevent resistance. A R S. § 13-
1902(A)(1989). Geene argues that there is no direct evidence that
he intended to take the victims property at the tinme he used
force. He argues that he killed Johnson in response to the
honmosexual overture, dunped the body, and only then decided to
steal his car and wallet. For these reasons, Geene clainms his

circunstances were simlar to those in State v. Lopez, 158 Ari z.

258, 762 P.2d 545 (1988), where this court overturned a robbery
convi cti on because of insufficient evidence.

114 Greene's reliance on Lopez is msplaced. Unlike G eene,
t he Lopez defendants discarded the victims wallet and burned his
car after the nurder "for the purpose of renoving thenselves from

the scene, to attenpt to prevent or delay identification of the



body, and to destroy evidence." Id. at 264, 762 P.2d at 551.
Thus, there was no evidence that the earlier use of force against
the victi mwas acconpanied by an intent to commt a robbery. I1d.
Here, Greene was hungry, tired, and cravi ng nmet hanphet am ne when he
encount ered Johnson. He had been thrown out of his tenporary
resi dence, had no transportation, and was seeking to avoid a drug
deal er who had threatened to shoot him After stealing Johnson's
car, and wthin hours after killing him he began spending
Johnson's noney and using his credit cards.
115 The exam nation of the crime scene reveal ed only one set
of tire tracks and footprints to and from the wash. A rationa
trier of fact could have found beyond a reasonable doubt that
G eene's use of force agai nst Johnson was acconpani ed by an intent
to take Johnson's property. The Rule 20 notion was properly
deni ed.

3. SUFFI Cl ENCY OF THE EVI DENCE- KI DNAPPI NG
116 G eene next argues that a rational trier of fact could
not have found beyond a reasonable doubt that he know ngly
restrained Johnson with the intent to inflict death, physica
injury, or a sexual offense on the victim or to otherwise aid in

the conmmi ssion of a felony. See AR S. § 13-1304 (A) (3)(1989).

117 Nothing in the record tells us how Geene got into
Johnson's car. The car was not damaged in any way. Al t hough
G eene apparently used a heavy flat object to kill Johnson, nothing



i ndi cates whether he found this object in the car, or carried it
with him Mreover, no evidence denonstrates that G eene, while in
the car, knowi ngly restrained Johnson before bl udgeoning him or
whet her he sinply chose to strike himat an opportune nonent.

118 Al though it seens highly probable that at sone point
Johnson was restrained before death, the evidence is insufficient
to support such a finding beyond a reasonable doubt. Thus, we
reverse the kidnapping conviction and order the entry of a judgnent
of acquittal on the kidnapping charge.

4. FELONY MURDER

119 Greene argues that we nust reverse the felony nurder
conviction because the convictions for robbery and ki dnapping
cannot stand. Although we reverse the kidnapping conviction, the
robbery conviction remains as a sufficient predicate crine to
affirm Geene’s felony nurder conviction. See ARS § 13-
1105(A) (2) (Supp. 1997). Because Greene admitted that he killed

Johnson, Ennund v. Florida, 458 U S. 782, 102 S. C. 3368, 73 L.

Ed. 2d 1140 (1982) and Tison v. Arizona, 481 U.S. 137, 107 S. C.

1676, 95 L. Ed. 2d 127 (1987), are satisfied. 1In addition, we note
that Greene was al so convicted of preneditated nurder.

5. POST- ARREST LETTERS
120 G eene argues that the court erred when it permtted the
state to cross-exam ne him about two letters he wote after his

arrest: one to Joseph Fausto (a.k.a. “Dr. G Jones”) and the other



to Tom Bevan. G eene clains the contents of the letters anounted
to irrelevant and inperm ssible “other acts” evidence under Rule
404(b), Ariz. R Evid.

121 Greene’s argunent fails because the letter to Bevan was
relevant to show G eene’s consciousness of guilt. See Rule 401,
Ariz. R Evid. In the letter, Geene indicated that he had
reviewed Bevan's recorded statenent to authorities, yet nowhere in
the letter did Geene challenge the truth of Bevan's statenent.
G eene was concerned only about Bevan inform ng on him

122 The letter to Fausto is also relevant because it rebuts
claimse that Geene felt renorse for commtting the charged
of fenses: “Looks |ike |I been a baaaad boy. Fuck it! | always did
like to stir shit! The fucker wanted to pay nme to have sex with
him. . . OCps . . . sorry faggot, wong white boy!” Tr. of Mar.
13, 1996, at 155. In addition, the letter contains statenments
relevant to Geene’'s claimthat he hit Johnson with only his fists:
“Coroner’s report said multiple skull fractures, and cause of death
blunt force trauma. Sounds to ne like he got his fuckin skul
caved in!” |d. at 156.

123 Moreover, the letters were not “other acts” evidence
introduced for the purpose of proving that Geene acted in
conformty with them See Rule 404(b), Ariz. R Evid. The letters
were direct evidence that Geene conmtted the charged offense.

There was no error.
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B. SENTENCI NG | SSUES

1. CGEORGE LETTER
124 Approxi mately two weeks after his convictions, Geene, at
the request of another inmate, wote a threatening letter to an
inmate named Christina George. G eene argues that the court erred
inadmtting this letter at sentencing because it was not rel evant,
or, if relevant, its probative value was substantially outwei ghed
by the danger of unfair prejudice. See Rules 401, 402, 403, Ariz.
R Evid.
125 Al though the court admtted the entire letter, it relied
on only the foll ow ng:

Mot her fuckin' snitch's rank right up there with child

mol esters & honobsexuals. And if you have seen the news

|ately then you probably got a pretty good idea as to how
| feel about faggots!

Very sincerely yours,
Beau G eene
convi ct ed nurderer
death row all ey
4-D- 25

State’'s Ex. 1. These statenents create inferences relevant to a
finding of an especially heinous or depraved state of mnd. See

A RS 8§ 13-703(F)(6)(Supp. 1997); State v. Salazar, 173 Ariz. 399,

412, 844 P.2d 566, 579 (1992)("In determ ning whether a crinme is
hei nous or depraved we focus on the defendant's nental state and

attitude as evidenced by his words and actions."). The letter was

11



probative of Geene’'s attitude about the nurder and provides
insight into his callous fascination with being a “convicted
murderer,” apparently headed for death row Mor eover, the
probative value of these statenents is not substantially outwei ghed
by the danger of unfair prejudice. See Rule 403, Ariz. R Evid.
There was no error.

2. PROPRI ETY OF THE DEATH SENTENCE
126 In capital cases, we independently review the trial
court’s findings of aggravating and mtigating circunstances to
determine if the death penalty is appropriate. A RS § 13-
703. 01(A) (Supp. 1997). The trial court found that the nurder was
commtted for pecuniary gain, AR S. 8 13-703(F)(5)(Supp. 1997),
and in an especially heinous, cruel or depraved manner, A R S 8§
13- 703(F) (6) (Supp. 1997).

a. Pecuniary Gin

127 The aggravating factor of pecuniary gain is present when
"[t]he defendant commtted the offense as consideration for the
recei pt, or in expectation of the receipt, of anything of pecuniary
value." A RS. 8 13-703 (F)(5)(Supp. 1997). The evi dence nust
show that financial gain was a notive for the nurder. State v.
Sot o- Fong, 187 Ariz. 186, 208, 928 P.2d 610, 632 (1996), cert.
denied, 117 S. Ct. 1826 (1997).
128 The trial court found that the nedical testinony and the

crime scene evidence conpletely negated G eene’ s version of the

12



killing. According to the nedical exam ner, G eene could not have
fractured Johnson’s skull with his fists. Further, the nedica

exam ner testified that a heavy flat object was used to Kkill

Johnson. The use of an instrunment inplies preneditation. It also
underm nes G eene's account, and, therefore, his credibility.

Li kewi se, evidence at the crine scene reveals the falsity of
Greene’s proffered notivation for the killing. The single set of
tire tracks and footprints near the wash indicates that Geene did
not return for Johnson’s wallet as he clains, but instead had the
wallet with him when he left the wash imrediately follow ng the
mur der .

129 The trial court’s finding that G eene intended to profit
fromthe nurder was al so supported by Geene’'s admtted need for
noney, drugs, and transportation. Greene testified that he was
hungry, tired, and craving nethanphetam ne when he encountered
Johnson. He was honeless, had no transportation, and was
attenpting to avoid a drug deal er who had threatened to shoot him
over an outstandi ng debt. Greene testified that the two nost
inmportant things in his life at the tinme were to get nore drugs and
to win back his girlfriend.

130 Greene’s actions after the nurder also denonstrate a
pecuniary notive. Driving Johnson’s car, and within hours of the
murder, G eene began using Johnson's credit cards. G eene wapped

his hand in K-Y jelly and gauze and feigned injury to explain any

13



di screpancy in credit card signatures. Wth the stolen credit
cards, he purchased canping equipnent, food, and electronic
equi prrent that he later traded for drugs. He al so bought food and
took it to his girlfriend s house for her son.

131 G eene argues the court failed to properly consider the
effect of his nethanphetam ne use on his ability to accurately
perceive and recall the events that night. But if Geene' s nenory
is suspect, all that remains is uncontradi cted evidence offered by
the state. Moreover, during trial, Geene recalled, in great
detail, events both before and after the nurder. On cross
exam nation, he stated unequivocally that neither wusage nor
wi t hdrawal from nmet hanphetam ne had ever affected his nenory.

132 W have held that when one cones to rob, the accused
expects pecuniary gain and this desire infects all other conduct.

See State v. lLandrigan, 176 Ariz. 1, 6, 859 P.2d 111, 116 (1993).

The evidence supports beyond a reasonable doubt a finding that
G eene, comng off of methanphetam ne and penniless, killed Johnson
to obtain cash or credit cards so that he could make fraudul ent
purchases to exchange for noney or drugs. Thus, the trial court
found that Geene’s admtted need for noney, drugs, and
transportation in conbination wwth the crine scene evidence showed
that Greene intended to profit fromthe nmurder no later than the
monent he picked up the object to kill Johnson. W agree. G eene

mur dered Johnson for pecuniary gain.
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b. Especially Heinous or Depraved
133 The trial court also found that the nurder was especially
hei nous or depraved under the (F)(6) aggravating circunstance. The
ternms "heinous" and "depraved" focus on the defendant’s state of

mnd at the tine of the offense. See State v. Amaya-Ruiz, 166

Ariz. 152, 178, 800 P.2d 1260, 1286 (1990). W have said that
"[t]he especially heinous, cruel, or depraved circunstance is
phrased in the disjunctive, so if any one of the three factors is

found, the circunstance is satisfied." State v. Mirray, 184 Ari z.

9, 37, 906 P.2d 542, 570 (1995). Factors we consider in
determ ning whether a nurder was especially heinous or depraved
include: (1) relishing of the murder; (2) gratuitous violence; (3)
mutilation; (4) sensel essness; (5) hel plessness; and (6) wtness

elimnation. See State v. Ross, 180 Ariz. 598, 605, 886 P.2d 1354,

1361 (1994); see also State v. Getzler, 135 Ariz. 42, 51-52, 659

P.2d 1, 10-11 (1983). In this case, the trial court found
relishing, sensel essness, and hel pl essness.
134 "Relishing" refers to words or actions "that show

debasenent or perversion." State v. Roscoe, 184 Ariz. 484, 500,

910 P.2d 635, 651 (1996). The defendant nust say or do sonething
that indicates he savored the nurder. Id. The court found
relishing based on a statement Greene made to Tom Bevan along with
Greene’s later display of the victims license to Bevan, and

letters he wote while incarcerat ed.
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(1) Statenent to Bevan
135 Wen G eene arrived at Bevan's trailer, he told Bevan
that he had "cl ubbed" a "faggot." The court conceded that G eene
may sinply have been "relating, in perhaps his vul gar vernacul ar,
an explanation of his conduct.” Tr. of Aug. 26, 1996, at 7. The
state argues, however, that this |anguage is enough |ike the

| anguage used in State v. West, 176 Ariz. 432, 862 P.2d 192 (1993),

to support a finding of relishing. W disagree.

136 West told people he "beat the fuck out of sonme old man."
Id. at 448, 862 P.2d at 208. He "bragged about cuts and brui ses on
his hand comng frombeating up 'the old man he ripped off.'" 1d.
Mor eover, West boasted of the nmurder repeatedly and to different
friends in detail. He told one friend that "'he had beat this old
man up and tied his arns and | egs behind his back and threw himin
the closet and then he ripped his stuff off and the car.'" [d. at
437, 862 P.2d at 197. \Wile the facts of the instant case are
close to those in Wst, they do not reach the | evel necessary to
support a finding of relishing.

(2) Display of Driver’s License

137 The trial court also gave weight to the fact that G eene
"di spl ayed" Johnson's driver's license to Bevan. The court
believed that G eene was exhibiting a "trophy souvenir of Roy
Johnson's murder"” anmounting to "proof of his kill." Tr. of Aug.

26, 1996, at 7. A souvenir taken from a crinme may constitute

16



relishing. See, e.qg., State v. Qark, 126 Ariz. 428, 437, 616 P.2d

888, 897 (1980)(saving spent bullet from crine); State v.
Lanbright, 138 Ariz. 63, 75, 673 P.2d 1, 13 (1983) (wearing a

necklace with a charm that had belonged to victim, overruled on

ot her grounds by Hedlund v. Sheldon, 173 Ariz. 143, 840 P.2d 1008

(1992). These facts, however, do not support such a concl usion.
138 Greene clains he "displayed" the license to counter
Bevan's disbelief. Bevan's trial testinmony is consistent with this
account:

Q What was your reaction when he said
[ he may have killed a guy] to you?

A | did not really believe it at the
time, no.

Q You indicated to us, sir, that you
had actually held the driver's |icense. Was
there a reason that you picked that up and
held it?

A No, he just handed it to nme so |
| ooked at it.

Q Did he tell you why he was handi ng
it to you?

A No.

Q Did he nake any statenents to you
whi | e he handed you the driver's |icense?

A No.

Based on this testinony, we are not convinced that G eene was
di splaying the license as a trophy or indicating his enjoynent of

the cri me.

(3) Post-Arrest Letters
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139 The trial court believed that letters Geene wote
followng his arrest denonstrate relishing. The general rule is
that a "[d]efendant’'s state of m nd may be inferred from behavi or

at or near the tine of the offense.” State v. Martinez-Vill areal,

145 Ariz. 441, 451, 702 P.2d 670, 680 (1985). Post-nurder behavi or
is relevant to prove heinousness or depravity when it provides

evidence of "a killer's vile state of nmnd at the tine of the

murder . . . ." State v. Getzler, 135 Ariz. 42, 51, 659 P.2d 1

10 (1983) (enphasis added). Thus, post-mnurder statenments suggesting
indifference, callousness, or a lack of renorse constitute
"relishing," only when they indicate, beyond a reasonabl e doubt,
that the killer savored or enjoyed the nurder at or near the tine
of the nurder.
(a) Fausto Letter

140 About one nmonth after his arrest, G eene wote to his
friend Joseph Fausto (a.k.a. “Dr. G Jones”). The trial court
noted that in the letter G eene had "no qual ns about stating that
he is the "wong white boy' to be picked up by a 'faggot' who ended
up with "his fuckin' skull caved in."" Tr. of Aug. 26, 1996, at 7.
The court concluded that G eene was "brag[gi ng] about his conduct
because he enjoyed caving in the victims skull.” 1d. W agree
that the statenents constitute braggi ng and show a trenendous | ack
of renobrse. |In sone cases, bragging about a crinme is sufficient

proof of relishing where the defendant’s statenents provide clear
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insight into his state of mnd at the time of the killing. See

e.qg., State v. West, 176 Ariz. 432, 862 P.2d 192 (1993); State v.

Runni ngeagl e, 176 Ariz. 59, 65, 859 P.2d 169, 175 (1993) (fi nding

relishing where defendant | aughed as he returned to the car after
the nmurder and bragged that he had been in a “good fight”). W do
not believe, however, that Geene’'s statenents show beyond a
reasonabl e doubt that he actually enjoyed the killing, or reveal
his state of mnd at or near the tinme of the killing.
(b) George Letter

141 The court also relied upon a letter Geene wote to
Christina GCeorge, an inmate, about two weeks after he was
convi cted, but before sentencing. In its finding, the court noted
that G eene placed the words "convicted nurderer” and "death row
alley" on the lines below his signature, and concluded that because
he was "l ook[ing] forward to the notoriety of his death, there is
no doubt he relished Roy Johnson's." Tr. of Aug. 26, 1996, at 8.
Al t hough Greene’s anticipation that he woul d be sentenced to death
reflects extraordi nary callousness and | ack of renorse, it does not
provide sufficient insight as to whether he relished the killing at
or near the tinme he killed. Moreover, the relative renoteness of
the George letter persuades us that the state did not prove
relishing beyond a reasonabl e doubt.

142 W find that the statenent and letters certainly

denonstrate Geene’'s vile state of mnd and cal |l ous attitude toward
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the nmurder. Nevertheless, they do not show that G eene relished
the murder beyond a reasonable doubt. Absent a finding of
relishing, the (F)(6) aggr avat or cannot st and, because
sensel essness and hel pl essness, wthout nore, are ordinarily

insufficient to prove hei nousness or depravity. See State v. Ross,

180 Ariz. 598, 607, 886 P.2d 1354, 1363 (1994).

c. Statutory Mtigation
143 The trial court did not find any of the mtigating
factors set forth in ARS 8 13-703(Q (Supp. 1997). Gr eene
di sputes only the trial court’s (G (1) finding. Geene argues that
the trial court erred by failing to find that due to his drug use,
his “capacity to appreciate the wongful ness of his conduct or to

conform his conduct to the requirenents of |aw was significantly

i npaired.”
144 Greene testified that at the tinme of the nurder he was
wi t hdrawi ng from drugs. O her than his own statenent, G eene

presented no evidence of the effect the withdrawal had on his
capacity to appreciate the wongfulness of his conduct or his
ability to conformhis conduct to the requirenents of the |aw at
the tinme of the offense.

145 To the contrary, Geene s behavior shows that he did
appreci ate the wongful ness of his conduct. After the nurder,
G eene asked Bevan for clean pants and shoes. Because Bevan did

not have pants for him Geene rubbed dirt on the bl oodstains,
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“trying to be as inconspicuous as possible.” Tr. of Mar. 13, 1996,
at 104. Greene also took a small rug to cover the bloody car
seats. In addition, he feigned injury to his hand in order to use
Johnson’s stolen credit cards. W agree with the trial court that
the evidence is insufficient to establish the existence of the
(G(1) mtigating circunstance. Furthernore, we agree that G eene
failed to establish any of the mtigating factors in AR S. § 13-
703( Q).

d. Nonstatutory Mtigation
146 The trial court considered the followng offered
mtigation and found it insufficiently substantial to call for
| eni ency: drug use and wi thdrawal ; dysfunctional famly history;
| ack of felony crimnal record; educational achievenent; ability to
provide for hinself and his famly, and to have a good marri age and
productive life; positive influence on step-brother; and the effect
t hat the execution would have on his children.

(1) Drug Use and Wt hdrawal

147 Evi dence showed that Greene had a history of substance
abuse dating back to 1983. Despite occasional periods of sobriety,
Greene al ways reverted to heavy use.

148 In State v. Jones, 185 Ariz. 471, 491, 917 P.2d 200, 220

(1996), this court gave "sone weight" to evidence of that
defendant's history of alcoholism and drug abuse, and his own

statement that on the night of the nurder he had not slept for
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three or four days and was under the influence of nethanphetam ne
and al cohol .

149 Greene's drug use on the days before the nurder 1is
undi sput ed. From Friday, February 24, 1995, until Tuesday,
February 28, 1995 (the date of +the nmnurder), Geene used
met hanphet am ne every day. During this tine he ate very little and
did not sl eep. Unli ke the defendant in Jones, however, G eene
testified that he was not under the influence of drugs at the tinme
he killed. Nor was there expert testinony of any causal connection

bet ween drug use or wthdrawal and the offense. See State v.

Ri enhardt, 190 Ariz. 579, 592, 951 P.2d 454, 467 (1997)(rejecting
hi story of substance abuse as a mtigating circunstance when no
evi dence establishes a causal connection between the drug abuse and
the crime). Wile it is true that Geene killed to get noney to
buy drugs, this is not the sort of causal connection that would
support a claimof mtigation. To hold that a notivation to kil

fueled in part by a desire for drugs is mtigating would be
anonal ous indeed. W reject this clainmed mtigating circunstance.

(2) Dysfunctional Famly History

150 Greene's parents separated when he was thirteen, and
Greene lived primarily with his father, a trapper, who mgrated
bet ween Arizona and Washington. During this time, he had little
formal education. |In 1983, when he turned seventeen, he noved back

to Washington to live with his nother. Geene's nother testified
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that she was "hog wild" and "into the drugs and the drinking and
the partying" when Geene returned. Tr. of July 29, 1996, at 47.
She admtted contributing to G eene's probl ens W th
met hanphet am ne

151 This court has held that "famly background may be a
substantial mtigating circunstance when it is shown to have sone

connection with the defendant's offense-rel ated conduct.” State v.

Towery, 186 Ariz. 168, 189, 920 P.2d 290, 311 (1996), cert. deni ed,
117 S. . 985 (1997). Greene's nother introduced him to
met hanphet am ne, and encouraged, or at least failed to di scourage,
his use through her own open and flagrant use. But because adults
have personal responsibility for their actions, adult offenders
have a difficult burden of proving a connection between famly

background and offense-related conduct. See State v. Stokley, 182

Ariz. 505, 524, 898 P.2d 454, 473 (1995). At the tinme of the
mur der, Greene was 29 years old; he had had little or no contact

with his nother in years. G eene’s nother may have introduced him
to drugs, but Geene failed to show how this influenced his
behavi or on the night of the nurder. See Towery, 186 Ariz. at 189,

920 P.2d at 311. Thus, we do not find G eene' s dysfunctiona

famly history to be a mtigating circunstance.

(3) Lack of Felony Crimnal Record

152 W have said that the "[L]ack of prior felony convictions
may constitute a nonstatutory mtigating circunstance." Stokley,
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182 Ariz. at 523, 898 P.2d at 472. Although G eene has no prior
felony convictions, he has a 1986 m sdeneanor conviction for theft.
We agree with the trial court that Geene's lack of a felony
conviction is a mtigating circunstance, but entitled to little
wei ght .
(4) Educational Achi evenent

153 G eene received his GE. D. in 1985. 1In 1989, he obtained
a degree fromthe Mdtorcycle Mechanics Institute, specializing in
Har | ey- Davi dson repair. Al though we find this educational

achievenent to be slightly mtigating, see State v. Hensley, 142

Ariz. 598, 604, 691 P.2d 689, 695 (1984)(obtaining GE D. is
mtigation), it is not sufficiently substantial to overcone the

aggravator in this case. See id.; see also Murray, 184 Ariz. 9, 45,

906 P.2d 542, 578 (1995) (earning high school diplom and becom ng
a paral egal was not sufficiently substantial mtigation to overcone
aggravator).
(5) Good Marriage and Productive Life

154 Greene net his ex-wife in January of 1989, and married
her in Novenber of that sane year. From 1989 until sonetine in
1993, he fathered two children, conpleted trade school, and was
enpl oyed.

We have found mtigation where the defendant was an adequate

famly nmenber, see State v. Stanley, 167 Ariz. 519, 529, 809 P.2d

944, 954 (1991), but refused to find mtigation where the def endant
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had mai ntained mninal contact with his child. See State v. West,

176 Ariz. 432, 451, 862 P.2d 192, 211 (1993). Sonetine after his
marriage ended in 1994, Geene's parental rights to his children
were severed and his financial support for his children was m ni nal
to nonexistent. He thus did not have a good marriage or healthy
famly life. W reject this claimof mtigation.

155 As for Jleading a productive life, we have found
mtigati on where the defendant had for sone periods been gainfully

enpl oyed, State v. Soto-Fong, 187 Ariz. 186, 211, 928 P.2d 610, 635

(1996), cert. denied, 117 S. C. 1826 (1997), and refused to find

m tigation where the defendant was unable to hold down a job for
any significant period and was frequently unenployed, State v.
Spears, 184 Ariz. 277, 294, 908 P.2d 1062, 1079 (1996). G eene was
unenpl oyed at the tinme of the nmurder and failed to provide evidence
of gainful enploynent after trade school in 1990. W reject this
mtigating circunstance.
(6) Positive Influence on Step-Brother

156 G eene's step-brother, a mddl e school teacher, testified
that G eene taught him new perspectives and self-reliance.
Al t hough past good conduct and character is a relevant mtigating

circunstance, see State v. Wllians, 183 Ariz. 368, 384, 904 P.2d

437, 454 (1995), a single good deed, renoved in time from the

crime, does not rise to that level and is not mtigating. See

State v. WIIoughby, 181 Ariz. 530, 549, 892 P.2d 1319, 1338 (1995)
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(finding a "great nunber" of past good deeds to have mtigating
val ue).

(7) Effect of Execution on Greene's Children
157 G eene's ex-wife testified that she was concerned about
the effect Geene's execution would have on her children. W give
sonme mtigating weight to the effect Greene's execution would have

on the enotional well-being of his children. See State v.

Mat urana, 180 Ariz. 126, 135, 882 P.2d 933, 942 (1994).
(8) Additional Argunents
158 Greene submts two additional mtigating factors not
found by the trial court: (1) Geene is renorseful, and (2) G eene
is capable of rehabilitation. Any clains of renorse are conpletely
negated by Geene’s vile state of mnd, as shown by letters G eene
wote long after the offense, and at a tinme when he was not using
drugs. Nor has Geene presented any evidence that he is capabl e of
rehabilitation. W reject both of these factors.
e. I ndependent Rewei ghi ng

159 We i ndependently review the trial court’s findings of
aggravation and mtigation, and if an error is nade, we
i ndependently determine if the mtigation is sufficiently
substantial to warrant leniency in |light of existing aggravation.
A RS 8§ 13-703.01 (Supp. 1997). In wei ghing, we consider the
quality and the strength, not sinply the nunber, of aggravating and

mtigating factors. See State v. MKinney, 185 Ariz. 567, 578, 917
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P.2d 1214, 1225 (1996). Al though we have rejected the (F)(6)
finding, l|eaving pecuniary gain as the sole aggravator, upon
i ndependent rewei ghing we conclude that the mtigation, considered
i ndi vidually and collectively, is not sufficiently substantial to
warrant |eniency. W have a very strong (F)(5) here, wth
relatively trivial nonstatutory mtigation.

3. I MPCSI TI ON OF AGGRAVATED SENTENCES
160 Based on findings of "pecuniary gain" and a "hei nous or
depraved” state of mnd, the trial court inposed aggravated
sentences on the robbery, kidnapping, and theft-by-control
convictions. Geene clains that because these findings are either
an essential elenment of, or irrelevant to, the offenses in
guestion, the trial court erred in relying upon them
7161 But an element of a crime can also be used for

enhancenent and aggravation purposes. See State v. lLee, 189 Ariz.

608, 620, 944 P.2d 1222, 1234 (1997), cert. denied, 118 S. C. 1192

(1998) (citing State v. lLara, 171 Ariz. 282, 285, 830 P.2d 803, 806

(1992)). Pecuniary gain is an aggravating circunstance in
determning a robbery sentence. See id. at 620-21, 944 P.2d at
1234- 35. A RS sections 13-702(C(5) (heinous, cruel or
depraved), and (O (6) (pecuniary gain) require the trial court to
consi der these factors in sentencing on the noncapital convictions.

There is no error here.
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| V. DI SPCSI TI ON
162 We affirm G eene’s convictions and sentences for first
degree nurder, robbery, theft, and forgery,? including the sentence
of death. W reverse the conviction for kidnapping and order that

a judgnent of acquittal be entered on that count.

Frederick J. Martone, Justice

CONCURRI NG

Charles E. Jones, Vice Chief Justice

Janes Mbeller, Justice (retired)

ZLAKET, Chief Justice, dissenting.

163 In State v. Watson, 129 Ariz. 60, 63, 628 P.2d 943, 946

(1981), this court plainly stated:

We believe Godfrey v. Georgia, [446 U. S. 420,
100 S. C. 1759 (1980)], mandates that the death
penalty should be reserved for only the nost
aggravating of circunstances, circunstances that
are so shocking or repugnant that the nurder stands
out above the normof first degree nurders, or the
background of the defendant sets himapart fromthe
usual nmurderer

2 An automatic notice of appeal in a capital case is
sufficient as a notice of appeal wth respect to all judgnents
entered in the case. Rule 31.2(b), Ariz. R CGim P. Geene does
not contest the theft and forgery convictions on appeal, and thus
they are automatically affirned.
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In ny opinion, there is nothing about Beau John G eene or his crine
that nmeets this constitutional standard.

164 It is sad, but true, that the tragic and reprehensible
killing of Professor Johnson is not nuch different from other
"robbery gone awy" nmurders that conme to us. Moreover, there has
been no clear showi ng that the defendant rises above "the nornm' of
other simlarly convicted offenders. | am persuaded that had this
court not so ill-advisedly elected to abandon proportionality

reviews in capital cases, see State v. Salazar, 173 Ariz. 399, 417,

844 P.2d 566, 584 (1992), the inconsistency and arbitrariness of
this death penalty would instantly becone obvi ous.

165 "The United States Constitution demands that inposition
of a death sentence be based upon sone principled distinction."

State v. Mata, 185 Ariz. 319, 323, 916 P.2d 1035, 1039 (1996),

cert. denied, 518 U S. 1045, 117 S. C. 20 (1996). Aggravating

ci rcunst ances must "rationally distinguish between those
i ndividuals for whomdeath is an appropri ate sanction and those for

whomit is not." Spaziano v. Florida, 468 U S. 447, 460, 104 S.

Ct. 3154, 3162 (1984); see also Arave v. Creech, 507 U S 463, 474,
113 S. C. 1534, 1542 (1993) ("[A] State's capital sentencing
scheme al so nust 'genuinely narrow the class of persons eligible

for the death penalty.'") (quoting Zant v. Stephens, 462 U S. 862,

877, 103 S. C. 2733, 2742 (1983)). Put differently,

constitutionally perm ssible aggravators nust "reasonably justify
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the inposition of a nore severe sentence on the defendant conpared
to others found guilty of murder." Zant, 462 U S. at 877, 103 S

Ct. at 2742 (1983), quoted in Romano v. Cklahoma, 512 U S 1, 7,

114 S. Ct. 2004, 2009 (1994).

166 The majority admts that the trial court’s (F)(6) finding
I S unsustai nabl e. That | eaves (F)(5), "pecuniary gain," as the
sole aggravator in this nmatter. In recent years, we have
acknow edged that statutory aggravating factors are not entitled to
the sanme weight in every case. For exanple, we have stated that
because there are varying degrees of cruelty, heinousness and
depravity, the (F)(6) aggravator may be accorded greater or |esser
signi fi cance when wei ghed agai nst available mtigation in a given

situation. See, e.qg., State v. MIller, 186 Ariz. 314, 327-28, 921

P.2d 1151, 1164-65 (1996) (affirmng the trial court's hol ding that
four mtigators were outwei ghed by a single aggravator of heinous,

cruel or depraved), cert. denied, = US __ , 117 S. C. 1088

(1997); State v. Barreras, 181 Ariz. 516, 521, 892 P.2d 852, 857

(1995) (stating that the weighing process "requires an eval uation
of the strength and quality of both the aggravating and mtigating

evidence"); State v. Gulbrandson, 184 Ariz 46, 71, 906 P.2d 579,

604 (1995) (holding that, because the killing was "particularly
gruesone, brutal, and protracted,” the "finding of gratuitous
violence [was] entitled to great weight"). Wile the foregoing

principle is logical, the subjectivity inherent in its application
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tends to expose the fragile constitutional underpinnings of our
capital sentencing schene. Nowhere is this nore obvious than in
our treatment of the "pecuniary gain" aggravator.

167 The details of nurder are never pleasant. Mst, in fact,
are quite detestable. It cannot be doubted, however, that sone
hom ci des are worse than others. The sane nmay be said of killers--
as with all human beings, no two are exactly alike. The
determnation of who shall live and who shall die nust be based on
sonmet hing nore definite and predictable than the visceral reaction
to a particular crine and/or defendant. Viewing the facts of the
instant case in the context of our capital jurisprudence, |
struggle to make sense of this death sentence. | worry that it may
have been precipitated in part by the prom nence of the victimin
his community, as well as insulting and inflamatory renmarks nade
by the defendant long after the crime. These are matters that do
not constitute aggravating circunstances under our capital
sentenci ng | aws.

168 | agree that the facts here support the F(5) aggravator
as we now interpret it, even though there was once consi derable

di sagreenent as to its neaning.? However, just as there are

! Former Chief Justice Frank X. Gordon believed that the
| egislature "intended [(F)(5)] only to include the situation where
defendant is a hired killer." State v. Cark, 126 Ariz. 428, 437,
616 P.2d 888, 897 (1980) (Gordon, J., concurring). Thus, "[b]y
extending the neaning of [(F)(5)] to the instant case, the majority
has included a killing in the perpetration of a robbery as an
aggravating circunstance. The Legislature, had it so intended,
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varying degrees of cruelty, heinousness and depravity, not all
killings for pecuniary gain are the sane. Consequently, they
shoul d not be given the sane weight in the sentencing cal culus. |
believe our case law plainly reflects this principle.

169 Al though F(5) is present in many capital sentencings, it
is uncommonly seen as the sole aggravator. An exam nation of those

few i nstances where trial courts have sentenced defendants to death

based on this solitary factor is instructive. In State v. Stevens,
158 Ariz. 595, 764 P.2d 724 (1988), having found that drugs and
al cohol contributed to the defendant's conduct, we reduced his
sentence to life. In three other cases, where we affirnmed the
death sentences, there are striking simlarities. In State v.
Wite, 168 Ariz. 500, 503-04, 815 P.2d 869, 872-73 (1991) the
defendant and his girlfriend conspired to kill her husband to
obtain life insurance proceeds. At a predetermned tine, the
defendant drove to the victims house and, using a potato-silencer
on his gun, shot and killed him 1d. The defendant and his
girlfriend later discussed collecting the insurance nopney. I n

State v. WIIoughby, 181 Ariz. 530, 533-34, 892 P.2d 1319, 1322-23

(1995), the defendant convinced his wfe to take out |arge
i nsurance policies namng himas the beneficiary. After numerous

meetings, he and his girlfriend agreed upon an elaborate and

coul d have acconplished this result wth nore precise, specific
| anguage." 1d.; see also State v. WIIoughby, 181 Ariz. 530, 549,
892 P.2d 1319, 1338 (1995) (noting that a concern for contract
killings "may have pronpted the pronulgation of 8§ 13-703(F)(5)").
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detailed nmurder plan that they |ater executed. 1d. at 534, 892
P.2d at 1323. Shortly after killing his wife, the defendant filed

i nsurance cl ai ns. In State v. Spears, 184 Ariz. 277, 908 P.2d 1062

(1996), cert. denied, =~ US | 117 S. C. 393 (1996), the

victim considered the defendant to be her boyfriend. Relying on
this, he devised a plan to take her noney and vehicle. |d. at 282,
908 P.2d at 1067. The victimtook a | eave of absence from work,
apparently believing she was taking a trip with the defendant.
During this "trip," she obtained substantial cash advances,
purchased things for him and signed over her vehicle title. Her
body was found in the desert with a gunshot wound to the back of
the head. 1d. at 283, 908 P.2d at 1068.

170 In affirmng the sentences in these cases, we enphasized
the carefully conceived and neticulously prepared plans. For

exanple, in WIIoughby we said:

This Kkilling was not just the result of
monmentary preneditation but of Defendant's
del i berate, carefully conceived, neticulously
pl anned, and col d-blooded schene to Kkill,
rather than divorce, his unsuspecting wfe.
In this respect it was very nuch |ike the cold
and callous contract killing that may have
pronpted the pronul gation of 8 13-703(F)(5).

181 Ariz. at 549, 892 P.2d at 1338; see also Wiite, 168 Ariz. at

516, 815 P.2d at 885 (stating that "there is a difference between
the taking of human |ife wth exacting, preneditated cool ness, as
here, and the hasty, inpulsive taking of |ife that evolves from

other crimnal activity"), Spears, 184 Ariz. at 295, 908 P.2d at
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1080 ("This preneditated nmurder of the prey was carefully planned

and calculated for the lucre which resulted.").

171 In the present nmatter, there is no evidence of
substantial planning. Geene's decision to kill may have been "as
i nst ant aneous as successive thoughts of the mnd," State V.

Eastl ack, 180 Ariz. 243, 259, 883 P.2d 999, 1015 (1994), or it may
have devel oped over the course of an hour or two. W sinply cannot
know. It is clear, however, that even the nost generous readi ng of
the state's evidence fails to uncover planning or schemng renotely
conparable to that in the above cases.

172 We have at tines reduced death sentences to |life where,
as here, the trial court identified multiple aggravators, but on
review all were elimnated except the pecuniary gain factor. See

State v. Rockwell, 161 Ariz. 5, 775 P.2d 1069 (1989) (defendant

killed an enployee at a truck stop during a robbery); State v.
G aham 135 Ariz. 209, 660 P.2d 460 (1983) (defendant took a rifle
to victims house intending to rob, and killed victim when he

answered the door). In State v. Marlow, 163 Ariz. 65, 72, 786 P.2d

395, 402 (1989), we upheld two of three aggravators, including
pecuni ary gain, but weighed themonly once because they were based
on the sanme facts. W then reduced the sentence.

173 Wiere death sentences have been affirnmed, the facts are
general ly worse than those presented here. As we noted in State v.

McKi nney, "[wle have encountered pecuniary gain as the sole
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aggravator in other cases in which the death penalty was not
i nposed, but the quality of [defendant] Hedl und s conduct in this
case certainly gives great weight to the aggravating circunstance."
185 Ariz. 567, 584, 917 P.2d 1214, 1231 (1996) (citations omtted),

cert. denied, = US _ , 117 S. C. 310 (1996). That conduct

i nvol ved two nurders commtted during a carefully planned burglary
spree in which "[t]he possibility of murder was discussed and

recogni zed as being a fully acceptable contingency.” 1d.; see also

State v. Hensley, 142 Ariz. 598, 691 P.2d 689 (1984) (planned

robbery involving a double nurder to elimnate w tnesses).

174 Once the wei ght of each aggravator and mtigator has been
assessed, we are obligated to balance the factors against each
other to decide whether leniency is appropriate. See Karen L.

Hi nse, Note, Appellate Review of Death Sentences: An Anal ysis of

the I npact of Cdenons v. Mssissippi in Arizona, 34 Ariz. L. Rev.

141, 142 n.11 (1992). As previously indicated, our cases have
stated unequivocally that "[wje will not uphold inposition of the
death penalty unless either the nurder or the defendant differs
from the norm of first degree nurders or defendants." State v.
Fierro, 166 Ariz. 539, 548, 804 P.2d 72, 81 (1990); see also
Spears, 184 Ariz. at 295, 908 P.2d at 1080. Furthernore, we have
|l ong "adhere[d] to the principle that 'where there is a doubt
whet her the death penalty should be inposed, we will resol ve that

doubt in favor of a life sentence.'" Marlow 163 Ariz. at 72, 786
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P.2d at 402 (quoting Rockwell, 161 Ariz. at 16, 775 P.2d at 1080).
In the present case, it seens to nme that these principles are
honored only in their breach.

175 In Gegg v. Ceorgia, the Suprene Court noted the two

soci al purposes purportedly served by capital puni shnent :
"retribution and deterrence of capital crinmes by prospective

offenders."” 428 U S 153, 183, 96 S. C. 2909, 2929-30 (1976). In

Enmund v. Florida, the Court stated that unless the death penalty
"measurably contributes to one or both of these goals, it 'is
not hi ng nore than the purposel ess and needl ess inposition of pain
and suffering,' and hence an unconstitutional punishnent." 458
U S 782, 798, 102 S. Ct. 3368, 3377 (1982) (quoting Coker v.
Georgia, 433 U S. 584, 592, 97 S. Ct. 2861, 2866 (1977)). Stated
differently, "[w]lhat 'reasonably justif[ies]' selection of a
particul ar subgroup of defendants is that these defendants, or
their crimes, are the 'worst' nurderers or nurders, neaning the
nmost deserving of retribution, or the nost deterrable.” Bruce S

Ledewitz, The New Role of Statutory Aggravating C rcunstances in

Anerican Death Penalty Law, 22 Dug. L. Rev. 317, 355 (1984)

(alteration in original) (citing Zant v. Stephens, 462 U S. 862,

877 n.15, 103 S. C. 2733, 2742 n.15 (1983)).
176 Arizona's F(5) aggravator arguably reflects both "a
concern with retribution” and "a deterrence rationale."” Charles A

Pul aski, Jr., Capital Sentencing in Arizona: A Oitical Evaluation,
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1984 Ariz. St. L.J. 1, 47. But what is it about defendant G eene
or this crine that makes him anong all nurderers, "nost deserving

of retribution"? Ledewitz, supra, at 355. The mpjority does not

tell us. It merely asserts, w thout support in my opinion, that
"[wWe have a very strong (F)(5) here.™ Supra, at {59. As

previously noted, trial court sentencing practices over the |ast
decade, as well as our own precedent, suggest the contrary.
Because we have no indication that substantial planning was
involved in this case, no relationship of trust or confidence
between the perpetrator and his victim and few other details
surrounding the crine that were proven beyond a reasonabl e doubt,
| conclude that this aggravator nmust lie toward the weaker end of
t he spectrum

177 As for deterrence, the mpjority admts that G eene was
hungry, wthout a place to stay, and withdrawing from a recent
met hanphet am ne bi nge when he killed M. Johnson. It is difficult

to imagine the death penalty having nuch deterrent effect on

sonmeone so Ssituated. See Pul aski, supra, at 47 (arguing that
j udges should assess whether "inposing the death penalty would

significantly advance the legislative goals inplicit in those
statutory aggravating circunstances present in the defendant's
case"); Gegg, 428 U S at 185, 96 S. C. at 2931 (noting "that
there are nurderers . . . for whomthe threat of death has little

or no deterrent effect").
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178 The majority considers nine circunstances as possible
nonstatutory mtigation: 1) drug use and wthdrawal, 2)
dysfunctional famly history, 3) lack of felony crimnal record, 4)
educati onal achi evenent, 5) good marriage and productive life, 6)
positive influence on step-brother, 7) the effect of execution on
Greene's children, 8) r enor se, and 9) capability for
rehabilitation. It rejects itens 1, 2, 5, 6, 8 and 9 al together,
despite the fact that the trial judge expressly found at |east two
of them (1 and 6) to be mtigating. It acknow edges the presence
of items 3, 4 and 7, but describes themas "relatively trivial."
Supra, at 959. It accords "little weight" to G eene's crimnal
history, which is innocuous conpared to that of npbst capital
def endants. Supra, at 52 .

179 In contrast, | agree with the trial judge that itens 1
and 6 have been proven. | share the majority's conclusion that
itens 3, 4 and 7 are present, but place considerably nore wei ght on
the defendant's lack of a serious crimnal record. In nmy mnd,
when this mtigation is collectively considered and bal anced
against the solitary, relatively weak F(5) aggravator, there is
consi derabl e doubt as to whether a death sentence is appropriate.
See Marlow, 163 Ariz. at 72, 786 P.2d at 402.

180 While | am offended by Geene's letters and agree that
they do not support his claim of renorse, | choose not to

over enphasi ze them Experi ence and common sense tell wus that
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attitudes expressed in prison may be precipitated by a panoply of
noti ves, influences, pressures and circunstances foreign to the
out side world. VWile we mght hope that incarceration spurs
killers to openly express renorse, we ought not be shocked when it
fails to do so.

181 No one can deny that evaluating the quality and strength
of aggravation and mtigation involves a degree of subjectivity.

See State v. Barreras, 181 Ariz. 516, 521, 892 P.2d 852, 857

(1995). However, in order to protect the weighing process from

"the sane ungui ded, enotional results denounced since Furman,"

State v. Wite, 168 Ariz. 500, 524, 815 P.2d 869, 893 (1991)
(Corcoran, J., concurring), we nust attenpt to mnanage our
subjective inclinations so that arbitrary rulings are avoi ded. See
id. at 523, 815 P.2d at 892 ("If the sentencing judge has no right

to consider his or her own subjective belief as to the
appropri ateness of a penalty, we have no greater authority to do so
on appeal ."). Qur precedent is indispensable in this regard, see
Pul aski, supra, at 46 ("One source of guidance is the prior
deci sions of the Arizona Supreme Court."), and | believe it conpels
only one result. Although |I feel the utnobst conpassion for the
victimand his survivors, and genuinely despise the crinme commtted
by this defendant, | honestly do not believe there is any
princi pl ed basis under our |aw upon which to execute him | would

reduce his sentence to life wthout any possibility of parole.
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Thomas A. ZIl aket, Chief Justice

CONCURRI NG

Thomas C. Kl ei nschm dt, Judge

Justice Stanley G Feldman did not participate in the
determnation of this matter. Pursuant to Ariz. Const. art. Vi,
8§ 3, the Honorable Thomas C. Kl einschm dt, Judge of the Arizona
Court of Appeals, Dvision One, was designated to sit in his stead.
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