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Ma~rsha l l  Lee Gore a p p e a l s  h i s  c o n v i c t i o n s  f o r  f i r s t -  

d e g r e e  r n ~ r d e r ,  k idnapp ing ,  a.nd~ robbery, and h i s  s e n t e n c e  o f  

death. We have j u r i s d i c t i o n  und.er a r t i c l e  TT, s e c t i o n  3 ( b )  ( I )  o f  

f ,  11.e F 3 . 0 1 ’  i cl a con. s t. i t u t  !.on - 

S11sa.n Roa.rk w a s  l a s t  S R Q ~  e1.j.ve on Januawy 30 ,  1.988, i n  

f.1 levelaxid, Tennessee, i n  the cornpny o f  Ma.rshal1 Lee G o r e  . G o r e  

I I i+d  p lanned t o  t . ra .ve l  to Flori.c?a wit:.j?, a. f r i e n d .  from Cleveland. .  



While waiting for his friend at a convenience store, Gore struck 

up a conversation with Roark. Gore then entered Roark's car, a 

black Mustang, and they drove away. 

Gore accompanied Roark to a party at the home of a friend 

of  hers. Roark had planned to spend the night at her friend's 

home. Sometime between 11 :30  and 1 2 : 0 0 ,  Roark left to drive Gore 

home. She never returned. The following day Roark's grandmother 

reported her missing. She had been expected home by 7 a.m. that 

morning. 

Gore arrived in Tampa on January 31, driving a black 

Mustang. He convinced a friend to help him pawn several items of 

j e w e l r y  later identified as belonging to Roark. Gore then 

r~l.r~c=eeded to Miami, where police subsequently recovered Roark's 

Miistang after it was abandoned in a two-car accident. Gore's 

FCncrerprint was found in the car, as well as a traffic ticket 

w l i ~ . r , h  had been issued to him while he was in Miami. 

O n  April 2, 1988, the skeletonized remains of Roark's 

body were discovered in Columbia County, Florida. The naked body 

was found in a wooded area which had been used as an unauthorized 

dumping ground for household garbage and refuse. Expert 

testimony established that the body was placed in its location 

ni-ther at t h e  time of death or within two hours of death. The 

hody could have been there anywhere from two weeks to six months 

pri-or to discovery. The forensic pathologist who testified for 

the State concluded that the cause of death was a homicide, given 

the situation in which the body was found and the fact that the 
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neck area o f  the body was completely missing. The pathologist 

explained that this was probably due to some injury to the neck, 

such as a stab wound or strangulation trauma, which provided a 

favorable environment for insects to begin the deterioration 

process, 

(<(>re was found guilty of first-degree murder, kidnapping, 

and robbei-y. The jury recommended a sentence of death by a vote 

v €  eleven to one, and the trial court followed this 

recommendation. 

Gqre's first claim on this appeal is that the trial court 

e r r e d  i n  denying his motion to suppress statements he made to the 

p o l i c e -  Gore was arrested in Paducah, Kentucky, on March 17, 

19R8, o n  federal charges unrelated to this case. At this time, 
1 Fn1 ayen t s  informed Gore of his Miranda rights. Gore signed a 

wi i l - t c - l n  waiver form, and the agents began questioning him. When 

b l \ < \  aqents asked Gore how he arrived in Paducah, he stated that 

he d i d n ' t  want to answer any more questions. The agents 

irnmndiately ceased their interrogation and took Gore to a federal 

prison. Several days later, on March 24th, Gore was interviewed 

t3y detectives from the Metro Oade police departnent. At the 

start of t h i s  interview, Gore was a.gain informed of his Miranda 

i.lqhts and  waived them. ' The detectives asked Gore various 

Miranda v -  Arizona, 384 U.S. 4 3 6  ( 1 3 6 6 ) .  1 

' Gore refused to sign a written waiver of his rights at this 
i-nterview, stating that he did not want to sign anything. This 



questions about his background and his knowledge of several 

crimes in the Miami area, as well as the Roark abduction. Gore 

made several statements at this time which were subsequently 

i-ntroduced at trial. 3 

Gore argues that he invoked his Fifth Amendment right to 

the assistance of counsel during police interrogations, thereby 

~~recludinq any further questioning without the presence of 

rnrinsel. _Plinnicl: v. Mississip@, 1 1 1  S.Ct. 486  (1990) . 4  The 

only evidence offered in support of this assertion is the fact 

that Gore at_ some point consulted with federal public defenders. 

A t  the beqinni-ng of his interview with the Metro Dade detectives, 

( :ow said that fedoral public defenders had advised him not to 

cooperate with law enforcement agencies. However, Gore went on 

t o  state t.hat hc: declined to follow their advice, and that he 

w a i i t ~ d  to speak to the police because he had done nothing wrong 

2nd liad n', need f o r  an attorney. 

i s  not dispositive to a finding of a valid waiver. See North 
Carolina 17. Butler, 441 U.S. 369, 373 (1979). 

Gore stated that. he did not recall whether he had ever driven a 3 
black Miist.ang with Tennessee Jicense tags and that he had never 
mot S u s a n  Roark before in his .life. He also denied any knowledge 
relating I c' anot,ber attack which subsequently resulted- in his 
f*onvictic)ii on several charges. Evidence of this incident was 
iritroducecl at trial as similar fact e v i d e n c e .  
4 

Cederal ciistody, t h i s  request would have precluded questioning on 
state charqes as well. See Arizona v. Roberson, 486 U.S. 675 
( 1 9 8 8 ) -  

- 

Although Gore contends that he invoked this right while in 



The fact that Gore had been a.dvised by an attorney at 

some point in his time in custody does not necessitate a finding 

that he invoked his Fifth Amendment right to counsel.' 

agents present at his interview in Kentucky specifically 

The FBI 

testified that Gore never requested an attorney. Their 

questioning was stopped because Gore wanted to get to the jail to 

call his father, not because he wanted the assistance of an 

attorney. The Metro Dade detectives also testified that Gore 

never requested an attorney, and that he declined their offer to 

call someone from the Miami public defender's office.6 We 

- 

Gore did. exercise his Fifth Amendment right to remain silent 5 

w1ij.J-e being interrogated by fed-era1 officials. However, this did 
n ~ t  "create a se proscription of indefinite duration upon any 
frirther questioningby any police officer on any subject - " 

Michigan v. Mosley, 423 U.S. 96, 102-03 (1975). The test for 
determining the voluntariness of statements made after the 
exercise of the right to remain silent is whether the right to 
cut  off questioning has been "scrupulously honored. I' Id. at 104. 
Gore's rights were so honored here. The FBI immediate5 stopped 
tho interrogation when Gore said he did not want to answer 
funther questions. Questioning by state officials took place 
seven days later, after Gore was again informed of his Miranda 
ui-uhts and waived them. 

We acknowledge that Gore's testimony at the suppression hearing 
contradicted that of the Metro Dade detectives. Gore stated that 
tie was interrogated by these detectives frcm 3:15 p.m. until 1 
a.m. and that the only statement he made, in response to every 
single question, was "I wan.t am attorney, I want a phone, and I 
want to qc:! to the bathroom." He claimed that the information the 
police obtained du.ring this j.n.tsrview was gleaned from a federal 
presentence investigation. This incredulous testimony does not 
provide a ba-sis f o r  overturning the trial court's finding that 
Gore ' s statements were voluntary. 

We also note that evidence was offered at the suppression 
hearing that an attorney from the Dade County ptiblic defender's 
office sought access to Gore while he was being questioned, 



therefore reject Gore's claim that his statements were obtained 

in violation of his Fifth Amendment right to counsel. 

While there is no credible evidence that Gore ever 

asserted his Fifth Amendment right to counsel, there is evidence 

that he asserted h i s  Sixth Amen.dment right to counsel as to the 

federal charges.  Before being questioned by state officials in 

Miami, Goce w a s  brought before a federal magistrate. At this 

tihe, couiisel w a s  evidently appoin%od to represent him in the 

federal p?:ciceedinqs. Gore contends that because he was 

I.in(~i~esI-.iorlF\~)_\y represented by counsel the police were prohibited 

f r o m  further interrogating h i m .  However, the appointment of 

S i  xt,h Ametldrnerr t  counsel  is very different from a request for 

F i  f t h  A r n e n d n i s n t  counsel. to assist in police interrogations. As 

l ; h ~  Siipi-eme r:ourt recognized in McNeil v. Wisconsin: 

The purpose of the Sixth Amendment 
coiinsel guarantee--and hence the purpose 
o f  invoking it--is to "protec[t] the 
uxia i ded layman at critical 
confrontations " with his "expert 
adversary, " the government, after "the 
adverse positions sf government and 
defendant have solidified" with respect 
to a particular alleged crime. Gouveia, 
467 U.S., at 189, lO4 S.Ct-, at 2298. 
The purpose of the [Fifth Amendment] 

eventually obtaining a court ord2r to be allowed to see him- 
This evidence has no bearinq on the issue of whether Gore 
1:pquested counsel. The attorney w a s  not present because of a 
request by Gore, but because s h e  heard about him on a television 
n e w s  story. When Gore was informed that the attorney was 
present, he declined to speak with hEr. 



g u a r a n t e e ,  on t h e  o t h e r  hand--and h e n c e  
t h e  p u r p o s e  o f  i n v o k i n g  i t-- is  t o  
p r o t e c t  a q u i t e  d i f f e r e n t  i n t e r e s t :  t h e  
s u s p e c t ' s  "desire t o  d e a l  w i t h  t h e  
po l i ce  o n l y  t h r o u g h  c o u n s e l , "  E d w a r d s ,  
451 U . S . ,  a t  484,  1 0 1  S - C t . ,  a-84. 

1 1 1  S . C t .  2204, 2208-09 ( 1 9 9 1 )  ( c i t a t i o n s  o m i t t e d ) .  

The C o u r t  w e n t  on t o  h o l d  t h a t ,  w h i l e  no f u r t h e r  p o l i c e -  

i n i t i a t e d  i - n t e r r o g a t i o n  on  a n y  o f f e n s e  c a n  t a k e  p l a c e  w i t h o u t  t h e  

p r e s e n c e  o f  c o u n s e l  o n c e  t h e  a c c u s e d  h a s  invoked  h i s  F i f t h  

Amendment r i g h t  t o  have  courisel p r e s e n t  f o r  q u e s t i o n i n g ,  t h e  same 

j s  n o t  triie when a n  a c c u s e d  h a s  made a r e q u e s t  f o r  c o u n s e l  u n d e r  

t l i ~  S j x t l i  Ameridrnent. Whi le  a n  a c c u s e d  m a y  n o t  be i n t e r r o g a t e d  

almi i t  t h e  o f f e n s e  f c r  which  h e  h a s  S i x t h  Amendment c o u n s e l ,  

Mi(:hQan ._ I - ____ v. - J a c k s o n ,  4 7 5  U . S .  625 ( 1 9 8 6 ) ,  h e  may be q u e s t i o n e d  

~ 1 ) m i f  c,ffc\nses f o r  which  t h e  S i x t h  Amendment r i g h t  h a s  n o t  

a t t a c h e d .  T h e r e f o r e ,  a l t h o u g h  Gore d i d  exercise h i s  S i x t h  

hrnendrrient- r i g h t  t o  q o u n s e l  on  t h e  f e d e r a l  c h a r g e s ,  t h i s  d i d  n o t  

preverit t h e  s t a t e  from q u e s t i o n i n g  him o n  s t a t e  c h a r g e s .  

W e  re ject  Gore ' s  a rgument  t h a t  t h i s  C o u r t  s h o u l d  n o t  

f o l l o w  McMeil. W e  believe t h a t  t h e  h o l d i n g  adopted by t h e  

Supreme Ccrurt i n  M c N e i l  a d e q u a t e l y  p r o t e c t s  t h e  r i g h t  t o  c o u n s e l ,  

whi.Ie at t h e  same t i m e  r e c o g n i z i n g  t h a t  t h e r e  i s  a d i f f e r e n c e  

l j e t w e e n  t 119 a p p o i n t m e n t  of ccunsel a t  a p r E l i r n i n a r y  h e a r i n g  s u c h  

a s  f i r s t  a p p e a r a n c e  and  a request f o r  c o u n s e l  t o  a s s i s t  i n  p o l i c e  

i n t e r r o g a t i o n s ,  a d i f f e r e n c e  which  i s  a l s o  p r e s e n t  u n d e r  t h e  

F l o r i d a  C o n s t i t u t i o n .  S e e  Traylor  v .  S t a t e ,  N o .  7 0 , 0 5 1  ( F l a .  

J a n .  1 6 ,  1 9 9 2 ) .  Making t h e  a p p o i n t m e n t  of S i x t h  Amendment 
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rounsel the equivalent of a request fo r  Fifth Amendment counsel 

would mean that the police could not question persons in custody 

about any offense once they have had some preliminary hearing at 

which Sixth Amendment counsel is routinely granted. As noted in 

McNeil: 

The Sixth Amendment right to counsel 
attaches at the first formal proceeding 
aqainst an accused, and in most States, 
at least with respect to serious 
offenses, free counsel is made available 
at that time and ordinarily requested. 
Thus, if we were to adopt petitioner's 
cule, most persons i n  pretrial custody 
for serious offenses would be 
unapproachable by police officers 
suspectiny them of involvement in other 
crirnes. even though they have never 
expressed - any unwillingness to be 
gpstioned. - Since the ready ability to 
obtain uncoerced confessions is not an 
evil  but- an unmitigated good, society 
would be the loser. 

I l t  l i . C : t .  at 2210. The preclusion of interrogation in these 

situations is simply not mandated by the Constitution. 

Accordiriql-y, finding no violation of Gore I s  rights under either 

the Fifth or the Sixth Amendment, we reject Gore's claim that the 

t-vial c011rt erred in denying h i s  motion to suppress. 

(:<>re next claims that t h e  trial court erred in admitting 

~vi-dence o f  collateral crimes through the %estiniony of two 

witnesses, Lisa Jngram and T i n a  Corolis. Ms. lngram was riding 

i n  a car with Gore on February 19 when she saw a woman's purse in 

t h e  back seat. 

1,elonged to "a girl that he bad killed last night. 

She testified that Gore stated that the purse 

Gore argues 



t1ia.t t h i s  conve r sa t ion  r e fe r r ed .  t o  a murder t h a t  must have taken  

p l ace  on t h e  1 8 t h  of February-  Therefore ,  h i s  s ta tement  could 

n o t  be r e l e v a n t  t o  t h e  murder of Roark, which took p l a c e  on 

January 31,  bu t  was i n s t e a d  in t roduced  s o l e l y  t o  show c r i m i n a l  

propens i ty- - tha t  Gore had committed a d i f f e r e n t  murder. 

W e  f i n d  t h a t  t h i s  tes t imony w a s  admiss ib le  a s  an 

admission w i t h  r ega rd  t o  t h e  R.oask homicide. 5 9 0 . 8 0 3 ( 1 8 ) ,  F l a .  

S t a t .  ( . l 9 0 9 ) .  When Ingram was asked if she  w a s  s u r e  about t h e  

t i m e  t h a t  Gore s a i d ,  s h e  s t a t e d  t h a t  he  s a i d  he  k i l l e d  a g i r l  

" l a s t  n i g h t  or a f e w  n i g h t s  aqo .  'I Test imony had p r e v i o u s l y  

e s t a b l i s h e d  t h a t  Roark had A purse  wi th  he r  on t h e  n i g h t  s h e  

d i.sappearsd.. While t h . e r e  a.re some t iming  problems wi th  t h i s  

tes t imony,  a.s w e l l  as a l ack  of connec t ion  between Roark's purse  

a n d  t h e  pi~rse Inuram saw i n  tha ca.rr  these w e r e  m a t t e r s  t o  be 

co ix ide red  by t h e  j u r y  i n  e v a l u a t i n g  t h e  weight t o  g ive  t h i s  

kes timony and d i d  not  render  t h e  evid.ence inadmiss ib l e .  

The tes t imony of Tin.8. Coro l i s  was admi t ted  as evidence of 

a c o l l a t e r a l  c r i m e .  Coro l i s  was a c a s u a l  acquain tance  of G o r e ' s ,  

whom she knew a s  "Tony." I n  March of 1 9 8 8 ,  Gore c a l l e d  Corol is  

at. h e r  home and. t o l d  he r  t h a t  h i s  ca r  had broken down and he 

needed. a r i d e  t o  it . .  A f t e r  t h q  had d.riven around f o r  s e v e r a l  

hours r Gore r evea led  a k n i f e ,  uain.2d c o n t r o l  of t h e  ca.r, and 

drove t o  a. p a r t i a l l y  wooded dumpinu area o f f  a. d i r t  road .  H e  pu t  

the k n i f e  t o  Corolis' stomach., forced  h e r  t o  undress ,  and raped 

h e r .  H e  t hen  drauged h e r  o u t  o.E t'oe c a r ,  punched he r  fa.ce 

a g a i n s t  a rock,  s t r a n g l e d  h e r ,  and s tabbed h e r  i n  t h e  neck ,  arms, 
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l egs ,  and b u t t o c k s -  S h o r t l y  t h e r e a f t e r  Gore pawned s e v e r a l  items 

o f  C o r o l i s '  j e w e l r y  and t h e n  proceeded  t o  Kentucky i n  h e r  ca r .  

S i m i l a r  f a c t  evidence i s  g e n e r a l l y  a d m i s s i b l e ,  even  

though it r e v e a l s  t h e  commission of  a n o t h e r  c r i m e ,  as l o n g  as t h e  

e v i d e n c e  i s  r e l e v a n t  t o  a mater ia l  f a c t  i n  i s s u e  and i s  n o t  

a d m i t t e d  ! i o l e l y  t c  show bad c h a r a c t e r  o r  c r i m i n a l  p r o p e n s i t y .  

W i l l i a m s  v .  S t a t e ,  1 1 0  So. 2d 6 5 4 ,  6 6 2  ( F l a . ) ,  c e r t .  denied,  3 6 1  

I J - S .  8 4 7  (1959). H e r e ,  t h e  S t a t e  s u b m i t t e d  e v i d e n c e  of t h e  

c*rirnes committed a g a i n s t  T i n s  C o r o l i s  i n  an e f f o r t  t o  e s t a b l i s h  

tlvl identity of Roark's murdere r ,  a s  w e l l  as t o  show G o r e ' s  

i.ntent i n  accompanying h e r  t h a t  e v e n i n g .  

&$re arcrues t h a t  t h i s  case i s  comparable  t o  Drake v .  

St,at.e, - -I_ 4 0 0  S o .  2d 1 2 1 7  ( F l a .  1 9 8 1 ) ,  i n  t h a t  t h e  c o l l a t e r a l  crime 

i s  no1 s u f f i c i e n t l y  s imi la r  t o  t h e  crime a t  i s s u e  and t h e  claimed 

s i .mil-ar iLies  a r e  n o t  un ique  enough t o  q u a l i f y  as e v i d e n c e  of  

i - r l t :n t i ty .  I n  Drake, t h e  o n l y  s i m i l a r j - t y  between t h e  murder f o r  

w h i c h  Drake w a s  b e i n g  t r i e d  and t h e  c o l l a t e r a l  e v i d e n c e  of  two 

s e x u a l  a s s a u l t s  was t h a t  i n  e a c h  case t h e  v i c t i m ' s  hands w e r e  

bound beh ind  h e r  back and t h e  v i c t i m  had l e f t  a bar w i t h  t h e  

defend en^-. I n  r e j e c t i n g  t h e  c c l l a t e r a l  crimes e v i d e n c e  as 

e v i d e n c e  ~ ) f  t h e  i d . e n t i t y  of the murde re r ,  we n o t e d  t h a t  " [ a ]  m e r e  

general .  s i . .mi Iar i ty  w i l l  n o t  ren.d.er t h e  s i m i l a r  f a c t s  l e g a l l y  

r e l e v a n t  t o  show i d - e n t i t y .  These must be i d e n t i f i a b l e  p o i n t s  of 

s i i m i l a r i t y  which pe rvade  t h e  compared f a c t u a l  s i t u a t i o n s . ' '  I d .  

a t  1 2 1 9 .  

- 
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We find that the Corolis crime does have the required 

pervasive similarities. The significant common features of the 

two crimes include the following: The victim was a small female 

with dark hair; Gore introduced himself as "Tony"; he had no 

automobile of his own; he was with the victim for a lengthy 

amount of time before the attack began; he used or threatened to 

i ise b i n d i v q ;  the attack had both a sexual and pecuniary motive; 

the victiiv suffered trauma to tho neck area; Gore transported the 

victim to the site of the attack in the victim's car; the victim 

w a s  attaclcocl at a trash pile on a dirt road, where the body was 

t l i q r i  l e f t ;  Gore stole the victim's car and jewelry; he pawned the 

i c ~ w s l r y  shortly 3tter the theft; he fled in the victim's 

girit_~mobi.7 e, l eav inq  the state where the victim was apprehended 

q i r r l  citayjiig w i t h  a friend or relative for a period of time after 

t I l f 3  crime; and he represented the car to be a gift or loan from a 

g i  r - l  f r i e n d  or 1-eLative. 

G o r e  arguss that there are dissimilarities between the 

two incidents as well. In cases where there are  significant 

dissimilacities between the collateral crime and the crime 

charged, the evidence tends to prove only two things--propensity 

and  bad r*hc-tvacter--and is thersfore inadmissible. Seer e. g. , 

T'eelc v. ::t-at.e, 488 So. 2d 52, 55 (Fla. 1 9 8 6 ) ;  Drake, 400 S o .  2d 

fit. 1219. Here, bowevsr, the similarities 3re pervasive, a n d  %he 

(Iissimilarities insubstantial . This Court has never required the 

(-'ol.lateral crime to be absolutely identical to the crime charged. 

- 

--__ -_ - _ _ _  __ 

The few dissimilarities here seem to be a result of differences 

.-. I 1. - 



in t h e  o p p o r t u n i t i e s  w i t h  which  Gore w a s  p r e s e n t e d ,  r a . t h e r  t h a n  

d i f f e r e n c e s  i n  modirs o p e r a n d i .  S e e  C h a n d l e r  v .  S t a t e ,  4 4 2  So.  26 

1.71,  173 ( F l a .  1 9 8 3 ) .  F o r  example ,  t h e  m o s t  s i g n i f i c a n t  

d i f f e r e n c e  be tween t h e  t w o  c r i m e s - - t h a t  Roark w a s  murde red  w h i l e  

Coro l i s  w a s  not--seems t o  be more o f  a f o r t u i t o u s  c i r c u m s t a n c e  

tlhan a r e f l e c t i o n  of G o r e ' s  i n t e n t  i n  t h e  C o r o l i s  c r i m e ,  s i n c e  he 

b e a t  h e r ,  s tabbed h e r ,  and ].eft her f o r  d.eacl i n  a n  i so l a t ed  area.  

Gore a l s o  a r g u e s  t h a t  t h e  s i m i l a r  f e a - t u r e s  o f  t h e  t w o  

c r i m e s  are n o t  s u f f i c i e n t l y  u n i q u e  t o  serve as e v i d e n c e  o f  

icJeiit;i.ty. - See Drakn,  4 0 0  S o .  2d a t  1 2 1 9  (sirnil-ar f e a t u r e s  of t h e  

cu..i-iiies, b i n d i n g  o f  the v i c t i m ' s  hands  and m e e t i n g  t h e  v i c t i m  a t  a 

l > i ? j - ,  "n.ot. s u f f i c i e n t l y  u n u s u a l  t o  p o i n t  t o  t h e  d e f e n d a n t  i n  t h i s  

v a s e ,  " and t h e r e f o r e  i r r e l e v a . n t  t o  p r o v e  i d e n t i t y )  . H o w e v e r ,  

t l r i  s C c b u r t  has u p h e l d  t h e  u s e  of e v i d e n c e  of a c o l l a t e r a l  c r i m e  

wll+-?i:e t h e  common p o i n t s ,  when c o n s i d e r e d  i n  c o n j u n c t i o n  w i t h  e a c h  

~ ~ . h s . r - ,  e s L a b l - i s h  a. p a t t e r n  of c r imina .1  a c t i v i t y  which  i s  

s1-1 F Cicieri.t:ly unique  t o  be r e l e v a n t  t o  t h e  i s s u e  of i d e n t i t y .  

CIiand.:!.er, ___ 4 4 2  So.  2d a t  173 .  W h i l e  t h e  common p o i n t s  be tween t h e  

Coro l i s  a s s a u l t  and  t h e  R o a r l c  murder  may n o t  be s u f f i c i e n t l y  

I i r i igue  01: unusua.1 when c o n s i d e r p d  ind . iv idua . l l y ,  t h e y  do e s t a b l i s h  

a s u f  f i .c icnt l -y  u.nique p a t t e r n  of criminall  a c t i v i t y  when all o f  

1-he comin ' j i '  p o i n t s  ame cons id .p red  t o y e % h . e r .  Tho cumu1.ative e f f e c t  

of t h e  nu.nier0u.s s i m i l a r i t i e s  be tween t h e  t.wo crimes i s  th.e 

e s t a b l i s h m e n t  of a. u n i q u e  mod.vs o p e r a n d i  which p o i n t s  t o  Gore as 

t h e  p e r p e t r a t o r  of t h e  R o a r l c  h o m i c i d e .  W e  f i n d  no error i n  t h e  

a d m i s s i o n  of ev id .ence  of Gore ' s  a t t a c k  on C o r o l i s .  

-- 1 2 - 



On Gore's third poin t  on appeal- he argues that the trial 

judge erred in denying his motion for a continuance to secure the 

Fresence of a defense witness who was unable to travel to the 

trial due to her pregnancy. He also asserts error in the court's 

subsequent denial of his request to be present at the vid.eotaped 

deposition of the witness. I n  this deposition the witness 

Lestified that s h e  saw Susan Roark in Cleveland, in her black 

Mustang, on February 6 ,  1988 - This testimony directly 

contradicted the State's contontion that Roark was murdered by 

Gore on the 31st of January. 

The d.ecision to grant, or deny a continuance is within the 

soiind discretion, of the trial court. s i l l  v. State, 386 S o .  2d 

11.88, 1189  (Fl-a. ! .980) ,  cert. denied, 450 U.S. 927 (1981). Here, 

the case tiad already been continued several times, and the 

rlefense was in fact able to present the testimony of the witness 

n t  trial i-n the f o r m  of t h e  videotaped deposition. We find no 

abuse o f  discretion under these circumstances. 

Gore's claim that he h.a.d a right to be present at the 

deposition would have merit had the deposition been taken by the 

State to he u.sed against him at trial. See State v. Basiliere, 

373  So. 3 4  8 2 0  (F1.a. 1977) (Confrontation Clause mandates 

-- - 

-' We note that t h e  State effectively called this testimony into 
question by the testimony of a rebuttal witness who saw Roark 
under the exact same circumstances as the defense witness, but 
i--emembered that the date was January 30, and that Roark indicated 
she w a s  on her way to a party with some friends. 



p r e s e n c e  of  d e f e n d a n t  where d e p o s i t i o n  w i l l  be a d m i t t e d  a s  

T u b s t a n t i v e  e v i d e n c e  aga ins t  him a t  t r i a l ) ;  F l a .  R .  C r i m .  P .  

3 - 1 9 0 (  j ) ( 3 )  . 8  

a p p l i c a t i o n  of t h e  S t a t e  n o r  used  a g a i n s t  Gore a t  t r i a l .  The 

d e p o s i t i o n  was i n t r o d u c e d  i n t o  e v i d e n c e  by Gore.  While t h e  

d e p o s i t i o n  w a s  o r d e r e d  a t  t h e  s u g g e s t i o n  of the  S t a t e ,  i n  order 

t o  ge t  a round t h e  c o n t i n u a n c e  problem, t h i s  w a s  n o t  a S t a t e  

depositj.ori. The S t a t e  wou ld  h a v e  been q u i t e  c o n t e n t  i f  t h e  

d e € e n s e  had d e c i d e d  n o t  t o  t a k e  t h e  d e p o s i t i o n  a t  a l l ,  s i n c e  t h i s  

t e s t i m o n y  d i r e c t l y -  c o n t r a d i c t e d  t h e  S t a t e ' s  case. While a 

d e f e n d a n t  does  have t h e  r i g h t  t o  be  p r e s e n t  when a w i t n e s s  

tcsLifies a g a i n s t  him, no rule of c r i m i n a l  p r o c e d u r e ,  s t a t u t e ,  o r  

iu(l i-cial  d e c i s i o n  h a s  e v e r  expanded t h i s  r i g h t  i n t o  a r i g h t  t o  be 

pi:esani. r j t  1 h e  d e p o s i t i o n  of a d e f e n s e  w i t n e s s ,  and w e  dec l ine  t o  

c l o  s o  now. 

However, t h i s  d e p o s i t i o n  w a s  n e i t h e r  t a k e n  on t h e  

W o  a l s o  ~ - ~ j c ? c t .  G o r e ' s  argument t h a t  t h i s  d e p o s i t i o n  f a l l s  

~ i n d e r  t h e  d e f e n d a n t ' s  r i g h t  t o  be p r e s e n t  " a t  t h e  s t a g e s  of h i s  

t r i a l  where fundamental  f a i r n e s s  might  b e  t h w a r t e d  by h i s  

T h i s  ru1.e p r o v i d e s  i n  p e r t i n e n t  p a r t :  8 

( 3 )  I f  t h e  d e p o s i t i o n  i s  t a k e n  on t-he 
a p p l i c a t i o n  of t h e  State I +be def6xdan t  
and h i s  attorney aha1.1 be g i v e n  
r e a s o n a b l e  n o t i c e  cif the  time a n d  p l a c e  
set  f o r  t h e  d e p o s i t i o n .  The  o f f i c e r  
hav ing  c u s t o d y  of  t h e  d e f e n d a n t  sha l l -  be 
n o t i f i e d  of t h e  t i m e  and p l a c e  and s h a l l  
p roduce  t h e  d e f e n d a n t  a t  t h e  examina t ion  
and keep him i n  t h e  p r e s e n c e  of t h e  
w i t n e s s  d u r i n g  t h e  2xamina t ion .  



I 

absence." Francis v. State, 4 1 3  S o .  2d 11.75, 1177 (Fla. 1 9 8 2 ) .  

Depositions do not implicate the same concerns as trial 

testimony. While it is crucial for a defendant to be able to 

consult with his attorney at trial in order to aid him in 

c0nductin.g the examination of a witness, the same is not true of 

a deposition. Here, as in any deposition, if defense counsel had 

fniled to pursue some avenue of questioning or missed some 

c.ritica.1. fact, he was fully able to go back and supplement the 

deposition after consultation with the defendant. Gore had no 

(::orrst.iti.ihi.onal right to be present at the deposition of this 

w i t n e s s ,  and we find no abuse of discretion in the court's 

dfx*  i-sion LCJ deny %his request. 

G r r e  next argues that the trial court erred in denying 

1)i-s motioii for acquittal on the kidnapping count. Gore notes 

that: testimony from Roark's friends indicated that at the time 

Roark left the party to take Gore home she accompanied him 

voliintarily, that. she did not ask any of her friends to go along 

with lier when she left, and that her friends would have been 

willing to go along had she asked. However, other evidence 

indicated that at some point Roark's accompaniment of Gore ceased 

to be voI1intary-  Roark planned to return to her friend's home to 

spend t h e  night. She called hor grandmother that evening and 

told her she would be home in tima f o r  church the next morning. 

When her hody was found in Florida, there was a shoestring tied 

around her wrist, suggesting that at some point she had been 

bound. Although there is conflicting evidence on this issue, 

-15- 



factual conflicts are to he rosolved bv the jury. State v. 

Smith, 249 So. 2d 16, 18 (Fla. 1971). We find that there was 

substantial, competent evidence to support the jury's verdict of 

quilt as to the kidnapping charge, and we therefore reject Gore's 

argument that the trial judge should have granted his motion for 

acquittal. 

( 3 r e ' s  fifth claim is that the trial court erred in 

excusinu Susan Roark's stepmother from the rule of witness 

sequestration solely because s h e  was a relative of the victim. 

n r t i c l e  T .  section 1 6 ( b )  of the Florida Constitution grants to 

the next of kin of homicide victims "the right to be informed, to 

1)e i>reserit, and to be heard when relevant, at all crucial stages 

of. crimiria 1 proceedinys, - to the extent that these rights do not 

. interfere with ths constitutional rights of the accused. I' Art. 

r r  9 1 G ( b ) ,  Fla. Clonst. (emphasis added). This provision does 

not provi-cle a n  automatic exception to the rule of sequestration. 

Will-e i n  general relatives of homicide victims have the right to 

bs  present at trial, this right must yield to the defendant's 

right to a fair trial. 

Tlie rille of witness sequestration is designed to help 

9iisure 3 f a i r  trial by avoi-ding "tho coloring (?f a witness's 

testimoxiy by that. which he h a s  heard f r o v  other wj-tnesses who 

have preceded him c?n the stavd." Spenczs v. State, 133 So. 2d 

7 2 9 ,  731 (Fla. 1 9 6 1 ) ,  cert. denied, 3 6 9  U . S .  880 (1962), and 

rest. denied, 372 U . S .  904 (1963). However, a defendant does not 

have an absolute right to exclude witnesses from the courtroom. 



" T h e  t r i a l .  j u d g e  i s  endowed w i t h  a sound j u d i c i a l  d i s c r e t i o n  t o  

d e c i d e  w h e t h e r  p a r t i c u l a r  p r o s p e c t i v e  w i t n e s s e s  s h o u l d  be 

e x c l u d e d  from t h e  s eques t r a t ion  r u l e . "  Randolph v .  S t a t e ,  4 6 3  

S o .  2 d  186 ,  1 9 1  ( F l a .  1 9 8 4 ) ,  c e r t .  d e n i e d ,  473 U . S .  9 0 7  ( 1 9 8 5 ) .  

Of c o u r s e ,  s h o u l d  t h e  w i t n e s s '  p r e s e n c e  c a u s e  s o m e  p r e j u d i c e  t o  

the a c c ; u s d ,  t h e  w i t n e s s  shoul-d n o t  be a l l o w e d  t o  r ema in  i n  t h e  

c o u r t r o o m .  Where t h e  r u l e  h a s  b e e n  i n v o k e d ,  a h e a r i n g  s h o u l d  be 

r o n d u c t e d  t o  d e t e r m i n e  w h e t h e r  a w i t n e s s '  e x c l u s i o n  from t h e  r u l e  

wi.1-1. result i n  p r e j u d i c e  t o  t h e  a c c u s e d .  - I d .  a t  1 9 2 .  

T.n t h i s  case,  a l t h o u g h  t h e  t r i a l  j u d g e  d i d  n o t  h o l d  a 

hear-i rig t o r i e t e rmine  p o s s i b l e  p r e j u d i c e ,  h e  d i d  h e a r  a rgument  

f m m  c i e f ~ i i s e  coiinsel o n  t h i s  i s s u e  b e f o r e  making h i s  d e c i s i o n  t o  

~ x ( * l i - i d e  M s .  Hoark .  Counse i  d i d  n o t  a s k  f o r  a n y  f u r t h e r  

p i - w e e d i n q ,  s u c h  as a p r o f f e r  of tes t imony.  I n  any e v e n t ,  t h e  

i?J-or.cnce o f  Hoark ' s s t e p m o t h e r  i n  t h e  c o u r t r o o m  d u r i n g  t h e  t r i a l  

( t i c 1  n(,t p v e j u d i c e  Gore .  Ms. Roark w a s  n o t  a ma te r i a l  w i t n e s s  f o r  

k h s  S t a t e ;  t h e  e x t e n t  o f  h e r  p s r t i c i p a t i c i n  a t  t r i a l  w a s  h e r  

t e s t i m o n y  t h a t  Susan  u s u a l - l y  w e r e  several  r i n g s  a t  o n e  t i m e  a n d  

her i d e n t i f i c a t i o n  o f  a n e c k l a c e  arid f o u r  r i n g s  as s i m i l a r  t o  

i e w e l r y  owned by S u s a n .  W e  f i n d  no a b u s e  of d i s c r e t i o n  i n  

i l l  1.owinq t his w i . t r i e s s  to be excl inded  ~ J : O V ~  t h e  r u l e  of  

s e q u e s t r a  l - ion ~ 

(.;ore's f i n a l  argun\en+s r e l a t e  t o  t h e  penalty p h a s e  of h i s  

t r i a l .  H e  f i r s t  a r g u e s  t h a t  t h e  t r i a l  c o u r t  erred by a l l o w i n g  

t h e  S t a t e  t o  q u e s t i o n  a d e f e n s e  p s y c h i a t r i s t  on  t h e  i s s u e  o f  

(;ore's m e n t a l  s t a t e  a t  t h e  t i m o  o f  t h e  c f f e n s e -  T h i s  w i t n e s s  

1. 7 - 



(Testified on direct exami.vaI-.i on that. Wrn. w a s  n o t  insane, but 

that his present behavior w a s  a result of his upbringing, and 

that he had an antisocial personality disorder- On cross- 

examination, the State elicited testimony that Gore knew the 

difference between right and wrong, was capable of understanding 

[;he nature and quality of his a c t s ,  an.d was capable of conforming 

I i i s  condur:t to the requirements of the law. This testimony, 

designed to show Gore's ability to be responsible f o r  his own 

actions, was relevant:. to rebut the defense ' s mitigating evidence 

t .liat G Q J L ' ~  was merely the prod:J.ct of h i s  upbringing. We find no 

a1.11.1se of: discretion in allowing t h i s  testimony to be elicited. 

disputes the trial judge ' s findings at 

se1if-en.r iaq.  Ths court found the following as aggravating 

:iuneta.nces : ( 1.) Gore had previously- been convicted of other 

1ri.vI.ent feJ.onj.es:  (2) the murder was committed while Gore was 

exic,ra.ged. i r i .  a. kidhapping; (3) the murder was committed for 

financial gain; a n d  ( 4 )  the murder was cold, calculated, and 

premeditated. In .  mitigation the judge considered evidence of 

Gore ' s ~ O C I I :  childhood and ant.isocia1 personality, concluding that 

this was insuf fi.cient mitigation to ovtweigh the aggravating 

ci.rcumstances . G o r e  does not c l i s p u - t e  the find.iriy that the murder 

was comni i . t - tec1 f o r  financial g3.i.11, bl-it argues , that  the remaining 

a.ggrava t i i ig circumstances wer" improperly found. - 

§ 9 2 1 . 1 4 1 ( 5 ) ( b ) ,  ( d ) ,  ( f j ,  (i), F l a .  Stat. ( 1 9 8 7 ) -  9 



Gore f i r s t  a r g u e s  thst t h e  t r i a l  c o u r t  e r r e d  i n  f i n d i n g  

t h e  murder t o  have been coitunitted i n  a c o l d ,  c a l c u l a t e d ,  and 

p r e m e d i t a t e d  manner-  To e s t a b l i s h  t h e  h e i g h t e n e d  p r e m e d i t a t i o n  

necessary f o r  a f i n d i n g  of this a g g r a v a t i n g  f a c t o r ,  t h e  e v i d e n c e  

must show t h a t  t h e  d e f e n d a n t  had "a c a r e f u l  p l a n  o r  p r e a r r a n g e d  

clesign t o  k i l l . "  Rogers v .  S t a t e ,  511 So.  2d 526,  533 (Fla. 

1 - 9 8 7 )  (emphas is  a d d e d ) ,  ce r t .  d e n i e d ,  484 U.S .  1 0 2 0  ( 1 9 8 8 ) .  - See  

-- a l s o  ~- P o r t e r  v .  S t a t . e ,  5 6 4  So.  2d 3.060, 1 0 6 4  ( F l a .  1 9 9 0 ) ,  ce r t .  

- d e n i e d ,  ____ 11.1 S - C t .  1024)  ( 1 9 9 1 ) ;  R ive ra  v .  S t a t e ,  561 S o .  2d 5 3 6 ,  

5 4 0  ( F l a .  1 9 9 0 ) -  H e r e ,  t h e  e v i d e n c e  e s t a b l i s h e d  t h a t  G o r e  

f?arc?fu l ly  p lanned  t o  g a i n  R o a r k ' s  t r u s t ,  t h a t  he kidnapped h e r  

niid t o o k  her t o  an i s o l a t e d  a r e a ,  and t h a t  h e  u l t i m a t e l y  k i l l e d  

hex-. However, q i v e n  t h e  l a c k  of evidence of t h e  c i r c u m s t a n c e s  

s t i r round ing  t h e  murder i t s e l f ,  i t  i s  p o s s i b l e  t h a t  t h i s  murder 

w a s  t h e  r e s u l t  of a robbe ry  or s e x u a l  a s s a u l t  t h a t  g o t  o u t  of 

h a n d ,  o r  t h a t  R o a s k  a t t e m p t e d  t o  e s c a p e  from Gore,  pe rhaps  d u r i n g  

n s e x u a l  a s s a u l t ,  and he spon taneous ly  caugh t  h e r  and k i l l e d  h e r .  

There  i s  no e v i d e n c e  t h a t  Gore f o r m u l a t e d  a c a l c u l a t e d  p l a n  t o  

kill Susan Roark.  W e  t h e r e f o r e  conc lude  t h a t  t h e  S t a t e  h a s  

f a i l e d  to e s t a b l i s h  t h e  e x i s t e n c e  of t h i s  a g g r a v a t i n g  
.. 

c j r cums ta i i ce  beyond a r e a s o n a b l e  d o u b t .  See  P rake  v -  S t a t e ,  4 4 1  

S n -  2d 3 0 7 9 ,  1.082-83 ( F l a .  139.3), cer t .  d e n i e d ,  4 6 6  1J.S. 9 7 8  ___- 

( 1 9 8 4 ) ;  Nai i r i  v .  S t a t e ,  4 2 0  S o .  243 5 7 8 ,  581  (Fla. 1982). 

G o r e ' s  arguments  as t o  t h e  r ema in ing  a g g r a v a t i n g  f a c t o r s  

ai:e w i t h o u t  m e r i t .  I n  findincr t h a t  Gore h a d  p r e v i o u s l y  been 

c-onvicted of v i o l e n t  f e l o n i e s ,  t h e  t r i a l  judge  c o n s i d e r e d  

-19- 



, , 

convictions which have s i n c e  been affirmed on appeal., ___ see Gore v. 

State, 573 So. 2d 87 (Fla. 3d. D C A ) ,  -- review denied, 583 S o .  26 

1.035 (Fla. 1 9 9 1 ) ,  thereby negating Gore's argument on this issue. 

We a l s o  reject Gore's argument as to the finding that the murder 

was committed during a kidnapping. As discussed previously, 

there was substantial, competent. evidence to support the 

Itidnappi nci charge. 

FT;qving concluded that one of the aggravating factors was 

impropei:J.y found, we must address the effect of this error by 

examining the remaining aggrsvatinq and mitigating circumstances. 

A s  nonstatutory mitigating evidnnce" the defense presented the 

I est-jniony of  G o r e ' s  uncle 3ncl mother, who testified that Gore's 

f n l . l \ e r  wa:: verbally and physically abusive amd set a poor example 

1)y pcoiid1.y engaging in criminal activities. Most of the father's 

physical abuse w a s  directed at Gore's mother. The defense also 

presented the testimony o€ a psychiatrist who concluded that Gore 

w a s  a product of his upbringinu and had an antisocial personality 

disorder. In considering the mitigating evidence, the trial 

jitdge rioted that Gore was rational and possesses above average 

intelligence , that he participated in legal arguments and 

-__I____ ______ 
1 0 

four, wa:: r~ statutory miti-ga t5.rig factor. Tn rejecting th i-s 
e?i_-gument, the judue noted that Gore was streetwise, had completed 
t w o  years of high school, and was of average or above 
intelligence. We find substantial competent evidence to support 
the trial court's rejection of this mitigating circumstance. __ See 
Ni-bert v. State, 574 So.2d 1059, 1062 ( F l a .  1 9 9 0 ) .  

Gore a; qued Chat his age at t-ho t i i n u  of th2 ?rime, twonty- 



3. 1 d e f e n s e s ,  and t h a t  t h e  d e f e n s e  p s y c h i a t r i s t  s p e c i f i c a l l y  

t e s t i f i e d  t h a t  Gore had t h e  a b i l i t y  t o  conform h i s  conduct  t o  t h e  

l a w .  

I n  c o n t r a s t  t o  t h i s  m i t i g a t i o n  w e  must c o n s i d e r  t h e  t h r e e  

remain ing  a g g r a v a t i n g  c i r c u m s t a n c e s ,  as w e l l  as t h e  j u r y ' s  

i-w:ornniendation o f  d e a t h .  U n d ~ i -  t h e  f a c t s  o f  this c a s e ,  t h e r e  i s  

no  reasor1;qhle p o s s i b i l i t y  t h e  t r i a l  c o u r t  would have concluded  

Lhat t h e  I. hr9e va3. i-cl a g g r a v a t i n g  f a c t o r s  w e r e  outweighed by t h e  

mi-tigatin51 e v i d e n c e .  See  S t a t ?  v. DiGuil-io,  4 9 1  So. 2d 1 1 2 9 ,  

1 3 3 5  ( F l a .  1 9 8 6 )  ~ W e  t h e r e f e r o  conc lude  t h a t  t h e  t r i a l  c o u r t  

woi i l -d  have imposed t h e  same eqn tence  w i t h o u t  t h e  f i n d i n g  t h a t  t h e  

inrii-cler was c o l d ,  c a l c u l a t e d  , ;.nd p r e m e d i t a t e d ,  and t h a t  t h e  

Ineour; f i n d i n q  o f  t h i s  f ac t -o r  was ha rmless  beyond a r e a s o n a b l e  

F u r  t h e  r ~ a s o n s  e x p r e s s e d ,  w e  a f f i r m  G o r e ' s  c o n v i c t i o n s  

I t  i s  so o r d e r e d .  

SHAW, C . J .  and OVERTON, McDONALD, GRIMES and HARDING, J J . ,  
concur, 
BRRKETT, J., c o n c u r s  i n  r e s u l t  o n l y  w i t h  a n  o p i n i o n ,  i n  which 
KOGAN, J . , c o n c u r s .  
KOGAN, $ J . ,  c o n c u r s  i n  r e s u l t  on ly  w i t h  a n  o p i n i o n .  

NOT F I N A r ,  IJbITIL, ?.'TPTE EXPIRES TO FILE REHEARING MOTION AND,  IF 
I T-qED, DF:'TEP,MINED . 

Gore even  conducted  th . e  c ros s -examina t ion  of one of  t h e  I1 

S t a t e  ' s w i t n e s s e s ,  T ina  C o r o l i s  . 



BARKETT, J., concurring in result only. 

For the reasons expressed in my opinion in Traylor v. 

State, No. 70,051 (Fla. Jan. 16, 1992) (Barkett, J., concurring 

in part, dissenting in part), I dissent from the portion of the 

majority opinion that adopts the "rationale" and holding of 

McNeil v. Wisconsin, 111 S.Ct. 2204 (1991). I concur in the 

result, however, because I believe the admission of Gore's 

exculpatory statements in this case was harmless beyond a 

reasonable doubt. See State v. DiGuilio, 491 So.2d 1129, 1135 

(Fla. 1985). 

The facts pertaining to this issue are relatively simple. 

Gore was arrested in Kentucky on a federal parole violation and 

subsequently transported to Miami. Before being turned over to 

state authorities, Gore was brought before a federal magistrate, 

at which point counsel was appointed to represent him and at 

which point, as the majority recognizes, Gore exercised his Sixth 

Amendment right to counsel. 

Nevertheless, the majority determines that even though 

12 

Gore exercised his Sixth Amendment right to counsel, the police 

were not thereafter prohibited from questioning Gore while he was 

l2 I use the terms "Fifth" and "Sixth" Amendment, as opposed to 
"article I, section 9" and "article I, section 16" for purposes 
of consistency with the majority opinion. 
doctrine of primacy announced in Traylor v. State, No. 70,051 
(Fla. Jan. 16, 1992), slip op. at 8-9, I would have first 
analyzed Gore's rights under the Florida Constitution before 
turning to federal constitutional law. 

I note that under the 
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i-n c u s t o d y  r e g a r d i n g  t h e  s t a t e  murder  c h a r g e s  because  Gore had 

o n l y  invoked h i s  r i g h t  t o  c o u n s e l  w i t h  r e s p e c t  t o  t h e  f e d e r a l  - 

c h a r g e s .  Although I a g r e e  t h a t  t h e  pu rposes  and e x t e n t  of t h e  

F i f t h  and S i x t h  Amendment r i g h t s  t o  c o u n s e l  d i f f e r  i n  some 

r e s p e c t s ,  I f i n d  t h i s  " c h a r g e  s p e c i f i c "  argument u n p e r s u a s i v e  - i n  

t h e  c o n t e ~ t  of u o l i c e - i n i t i a t e d  c u s t o d i a l .  i n t e r r o c r a t i o n .  13  

Tlicj m a j o r i t y  acknowledges t h a t  where a n  accused  invokes  

t h e  F i f t h  Aniondment r i g h t  t o  c o u n s e l ,  ng f u r t h e r  p o l i c e - i n i t i a t e d  

c -us tod ia l  i n t e r r o g a t i o n  c a n  OCCUL w i t h o u t  t h e  p r e s e n c e  of  

c o u n s e l .  M a j o r i t y  o p .  a t  7 ;  ar-t .  I ,  3 9 ,  F l a .  C o n s t . ;  - see 

T r a y l o r ,  _--- s l i p  op.  a t  1 7 .  However, t h e  m a j o r i t y  f i n d s  t h a t  

l w a a i i s e  G o r e  di.3 not s p e c i f i c s  1 ly r e f e r  t o  t h e  F i f t h  Amendment 

w h e n  he a sked  fcr c o u n s e l  a t  t h e  f i r s t  

i-s no c r e d i b l e  e v i d e n c e  t h a t  Gore e v e r  

The  m a j o x i t y  t h u s  a g r e e s  w i t h  

(4 i I Eerence bptween r e q u e s t i n g  " c o u n s e l  

appea rance  h e a r i n g ,  " t h e r e  

a s s e r t e d "  i t .  M a j o r i t y  

M c N e i l  t h a t  t h e r e  i s  a 

a t  a p r e l i m i n a r y  h e a r i n g  

s u c h  as a f i r s t  appea rance  [ S i x t h  Amendment] and a r e q u e s t  f o r  

. I. 
I $  The p11i.ase "charqe s p e c i f i c "  refers t l r >  t h e  argument that 
i iivocati-on i n  a j u d i c i a l  p r o c s e d i n g  of t h e  S i x t h  Amendment rigkit  

1 0  counsc-'l a s  t o  c'ne c h a r g e  impcses no r e s t r i c t i o n s  on p o l i c e  
i n q u i r y  nr: t-o s e p a r a t e  c h a r g e s  for which the r i g h t  has n o t  
? t  t a c h e d .  .-ee M c h l o i l  v W i s c c v s i v ,  111 S - C t .  2 2 0 4 ,  2 2 0 7  ( 1 9 9 1 ) ;  
Ti-aylor, - s l i p  o p .  a t  2 3  & n .  .?I. 

l 4  B e c a u s e  Gore e x e r c i s e d  h i s  a r t i c l e  I ,  s e c t i o n  1 6 / S i x t h  
hmendment r i g h t  t o  c o u n s e l ,  T would hold  t h a t  Gore a l s o  invoked 
I i i s  a r t i c l e  I ,  s e c t i o n  9 / F i € t h  Amendment r i g h t  t o  c o u n s e l  w i t h  
1-egard t o  c u s t o d i a l  i n t e r r o g a t i o n  and t h e r e f o r e  would f i n d  t h a t  
t h e  p o l i c e ,  both f e d e r a l  and s t a t e ,  w e r e  p r o h i b i t e d  from 
r o n d u c t i n g  a c u s t o d i a l  i n t e r r o g a t i o n  Q u t s i d e  t h e  p r e s e n c e  of 
(:ore Is a t t - o r n e y .  

2 :3 - 



counsel to assist in police int-errc?gat.ions [the Fifth 

hmendment]." Majority op. at 7 -  However, as I stated in 

Traylor, any such arbitrary distinction between two separate 

guarantees of the same right--the right to have a lawyer's 

assistance in dealing with the power of the state durinq 

c:ustodiaJ. -. interrogation--makes no sense. 1 s 

The "rationale" set f o r t h  in McNeil for distinguishing the 

Fifth and Sixth Amendment riqhts to counsel j-s nonexistent. The 

McNeil majority writes that: 

The purpose of the Sixth Amendment counsel 
guarantee---and hence the purpose of invoking 
it--is to "protec[+l the unaided layman at 
critical confrontations" with his "expert 
-__I- adversary, 'I the qovernment, after "the adverse 
positions of uoverrunent and defendant have 
solidified" with respect to a particular alleged 
crime. 

1 1  I. S.Ct. at. 2208-09 (citationr omitted) (some emphasis added). 

'Thf-. McNei. 1- majority then states: 

The purpose of the [Fifth Amendment] guarantee, 
on  theother hand--a.nd hence the purpose of 
invoking it--is to protect a quite different 
interest: the suspct's "desire to deal with 
the Dolice o n l v  thsouah counsel." 
-________ --- - 

Id- - _  at 2209 (citation omitted) (emphasis added). McNeil's 

c'onclusioii that the Fifth and Sixth Amendments differ with 

1-espect to custodial interrogation is anything but self-evident. 

The reasoii uiven hy the McNeil majority fer invoking Sixth 

nmendment counsel--to protect the unaided laymen at critical 

-- 

15 Once again, as a point of clarification, I am saying that the 
Sixth Amendment is not charge specific with regard to custodial 
interrogation although it may indeed be charge specific in other 
c*ontexts a s  to which there is yet no prosecu t i c )n .  



4 

c o n f r o n t a - t i o n s  w i t h  the uovern.ment----is  e x a c t l y  t h e  same r e a s o n  

g i v e n  f o r  i n v o k i n g  t h e  F i f t h  Amendment r i g h t  t o  c o u n s e l :  t h e  

desire t o  deal  w i t h  t h e  po l i ce  on ly  t h r o u g h  c o u n s e l .  S u r e l y ,  t h e  

p o l i c e  are  p a r t  of t h e  "government"  arid p o l i c e  i n t e r r o g a t i o n  o f  

an a c c u s e d  i s  a " c r i t i c a l  c o n f r o n t a t i o n . "  Thus ,  t h e  F i f t h  

AJnendment r i g h t  t o  c o u n s e l  i s  n - e c e s s a r i l y  a s u b s e t  - o f  t h e  S i x t h  

Amendment. r i g h t  t o  c o u n s e l  i n  t h e  c o n t e x t  o f  c u s t o d i a l  

j .n terrogai- . ion. .  T h . e r e f o r e ,  i f  S i x t h  Amendment c o u n s e l  i s  invoked  

t o  a id  i n  " c r i t - i ca l  c o n f r o n t a t i o n s  w i t h  t h e  government ,  'I t h e n  

q u i t e  clear1.y F i f t h  Amendment zovnse l - -which  i s  invoked  f o r  

p r o t e c t i o n  a . g a i n s t  t h e  p o l i c e  d u r i n g  c u s t o d i a l  i n t e r r o g a t i o n - - i s  

j . nc  -~ luded. w i t h i n  t1ia.t invocat+i .on - I n  sum, t h e  t w o  r i g h t s  t o  

coi1.nse.i. are c o e x t e n s i v e ,  at. le3st w i t h  respect t o  c u s t o d i a l  

i i i t :erroya. t ion.  

P e r h a p s  i n .  r e c o g n i t i o n  of i t s  f o r c e d  l o g i c ,  t h e  M c N e i l  

nmic2rity conced-es  t h a t  t h e  r e a s o n  f o r  i t s  s t r a i n e d  l ega l  

( : ( ~ n c l ~ ~ s i o n  i s  t o  a . l low po l i ce  access to t h o s e  a c c u s e d s  who have  

not. b e e n  released on  b a i l  sc that t h e  p o l i c e  c a n  c o n d u c t  f u r t h e r  

i n  t e rro g a:t:. i o n s  . - S e e  111 S-Ct. a t  2 2 1 0 .  But  s u c h  " r e a s o n i n g , "  

t o  which. the major i ty  o f  t h i s  C o u r t  s u b s c r i b e s ,  i s  n e i t h e r  

'' I a g r e o  w i t h  J u s t i c e  S t e v e n s  s o b s e r v a t i o n  t h a t  t h e  " d e c i s i o n  
w i l l  have  l i t t l e ,  i f  any,  p r a c t i c a l  e f f e c t  on p o l i c e  
[ i n t e r r o g a t i o n ]  p r a c t i c e s "  beqause  d e f e n s e  lawyers w i l l  v o w  
s i m p l y  c l a r i f y  at f i rs t  a p p e a r a n c e s  t h a t  t h e  r i g h t  t o  c o u n s e l  i s  
a.l.so b e i n g  invoked  f o r  p u r p o s e s  of c u s t o d i a l  i n t e r r o g a t i o n  by  t h e  
p c l i c e .  M c N e i l ,  1-11 S-Ct. a t  2 2 1 2  ( S t e v e n s ,  J . ,  d i s s e n t i n g ) .  



reasoned nor fair.17 To the contrary, it underscores and 

approves the discriminatory application of our criminal laws. 

The only accuseds who are sitting in jail after a first 

appearance, and hence subject to custodial interrogation without 

lawyers, are those who are indigent and therefore too poor to 

post bail. Defendants with financial resources can hire their 

own lawyers and post immediate bail. Thus, any questioning of 

these accuseds, if it takes place at all, will not take place in 

the coercive atmosphere of a jail. 

Today's decision not only discriminates against those who 

are poor, but also discriminates against those who are uneducated 

and those who are unfamiliar with legal terminology. The McNeil 

majority made clear that should an accused add the magic words, 

"I 'desire . . . the assistance of an attorney in dealing with 
custodial interroqation by the police,"' see McNeil, 111 S.Ct. at 

2209, the accused would acquire the protections under both the 

l7 The majority seems to fear that providing lawyers to 
defendants in custody will somehow hamper effective law 
enforcement by eliminating custodial confessions. Similar 
arguments were discounted by the United States Supreme Court in 
its landmark decision in Miranda v. Arizona, 384 U.S. 436 (1966). 
The Court predicted that "[tlhe limits we have placed on the 
interrogation process should not constitute an undue interference 
with a proper system of law enforcement." Id. at 481. 
Subsequent studies concluded that there wasno substantial 
reduction in confessions as a result of informing suspects of 
their "Miranda rights." Charles J. Ogletree, Are Confessions 
Really Good for the Soul? A Proposal to Mirandize Miranda, 100 
Harv. L. Rev. 1826, 1827 & n.5 (1987); - see e.g., Special Project, 
Interrogations in New Haven: The Impact of Miranda, 76 Yale L.J. 
1519, 1613 (1967); Stephen J. Schulhofer, - Reconsidering Miranda, 
54 U. Chi. L. Rev. 435, 455-460 (1987). But see Stephen J. 
Markman, The Fifth Amendment and Custodial Questioning: A 
Response to "Reconsidering Miranda", 54 U. Chi. L. Rev. 938, 945- 
948 (1987) (arguing that the empirical studies were flawed). 
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F i f t h  and S i x t h  Amendment.5. Sonsequentl .y,  t h o s e  e d u c a t e d  

d e f e n d a n t s  c o n v e r s a n t  w i t h  M c N e i l  ( a n d  now Gore)  would know t o  

add t h e s e  magic words which would i n s u l a t e  them from b e i n g  

approached  ( a n d  r eapproached)  i n  t h e i r  c e l l s  f o r  i n t e r r o g a t i o n .  

But t h e  u n r e p r e s e n t e d  and uneduca ted  who s imply  say,  " I  need a 

lawyer a n d  c a n n o t  a f f o r d  t o  h i r e  o n e , "  would - n o t  be i n s u l a t e d  

from beincj c o n s t a n t l y  approached i n  t h e i r  c e l l s  w i t h o u t  t h e i r  

Lawyers' p r e s e n c e .  A s  t h e  Michigan Supreme Cour t  e l o q u e n t l y  

e x p l a i n e d  i n  Peop le  v .  Bladel:  

Although judges  and l awyer s  may u n d e r s t a n d  
and a p p r e c i a t e  t h e  s u b t l e  d i s t i n c t i o n s  be tween  
t h e  F i f t h  and S i x t h  Amendment r i g h t s  t o  c o u n s e l ,  
t h e  a v e r a g e  p e r s o n  does  n o t .  When a n  accused  
r e q u e s t s  a n  a t t o r n e y ,  e i t h e r  b e f o r e  a p o l i c e  
o f f i c e r  o r  a m a g i s t r a t e ,  he does  n o t  know which 
c o n s t i t u t i o n a l  r i y h t  he  i s  invok ing ;  he 
t h e r e f o r e  s h o u l d  not be e x p e c t e d  t o  a r t i c u l a t e  
e x a c t l y  why o r  f o r  what pu rposes  he  i s  s e e k i n g  
c o u n s e l .  I t  makes l i t t l e  sense t o  a f f o r d  r e l i e f  
from f u r t h e r  i n t e r r o y a t i o n  t o  a d e f e n d a n t  who 
a s k s  a p o l i c e  o f f i c e r  f o r  a n  a t t o r n e y ,  b u t  
p e r m i t  f u r t h e r  i n t e r r o g a t i o n  t o  a d e f e n d a n t  who 
makes a n  i d e n t i c a l  r e q u e s t  t o  a judge .  The 
s i m p l e  f a c t  t h a t  [ t h e ]  d e f e n d a n t  h a s  r e q u e s t e d  
a n  a t t o r n e y  ind ica t e s  t h a t  he does  n o t  b e l i e v e  
t h a t  he i s  s u f f i c i e n t l y  c a p a b l e  of  d e a l i n g  w i t h  
h i s  a d v e r s a r i e s  s i n g l e h a n d e d l y .  

365 N.W.2(? 56,  6 7  ( 1 9 8 4 ) ,  a f f ' d  s u b  nom. Michigan v .  J ackson ,  -- 4 7 5  

[ J - S .  6 2 5  ( 1 9 8 6 )  ( q u o t e d  i n  M c N e - i - 1 ,  111 S.Ct. a t  2213 ( S t e v e n s ,  

\ J .  , d i s s e n t i n g )  . 

It i s  a mean ing le s s  a n d  c r u e l  game to tell i n d i g e n t  and 

n s u a l l y  uneduca ted  d e f e n d a n t s  t h a t  t h e y  are  e n t i t l e d  t o  a s t a t e -  

pa id  l awyer ,  b u t  o n l y  i f  t h e y  c a n  guess  t h e  r i g h t  way t o  a s k  f o r  
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one - l8 Under ___- M c N e i l  and t h e  m a j o r i t y ' s  ho ld ings  today ,  i n d i g e n t  

i n c a r c e r a t e d  accuseds need lawyPrs t o  t e l l  them h o w  t o  ask  f o r  a 

lawyer i n  o r d e r  t o  f u l l y  en joy  t h e  r i g h t  t o  a l a w y e r ' s  a s s i s t a n c e  

i n  t h e  f i r s t  p l a c e .  

Regre t t ab ly ,  t o d a y ' s  d e c i s i o n  comes on. t h e  h e e l s  of t h i s  

C o u r t ' s  >-?lease of t h e  Racia l  a n d  Ethnic  Bias Study Commission 

&=port,  "Where t h e  In ju red  F l v  f o r  J u s t i c e .  If Report and 

lieconmendations -- _ _  of -- t h e  F l o r i d a  Slipreme Court  Rac ia l  and Ethnic  

Ri-as -*._ Study Commission (December 3 . 1 ,  2 9 9 1 )  ( o n  f i l e  w i t h  t h e  

Office @ t  t h p  S t a t e  Courts A d m i n i s t r a t o r ) .  The i n t e r r e l a t i o n  of 

niiiiority s t a t u s  and pover ty  fur+;her  means t h a t  t o d a y ' s  op in ion  

wi.I.1 g i v e  p o l i c e  a c o e r c i v e  and u n f a i r  advantage over  a s p e c i f i c  

(*.lass of defendants--uneducated and i n d i g e n t  m i n o r i t i e s .  

T h s  majority's adopt ion of M c N e i l  and i t s  d i s c r i m i n a t o r y  

inipact on i n d i g e n t  m i n o r i t i e s  i s  even  more d i s a p p o i n t i n g  i n  l i g h t  

o C  t h e  C o u r t ' s  s ta tement  i n  -L- Tray1o.r t h a t  [ t ] h e  Equal P r o t e c t i o n  

('!.aiise of ou r  s t a t e  C o n s t i t u t i o n  was framed t o  address  a l l  forms 

of i n v i d i o u s  d i s c r i m i n a t i o n  under t h e  l a w ,  i n c l u d i n g  any 

p e r s i s t e n t - .  d i s p a r i t y  i n  t h e  t roa tment  of r i c h  and poor .  I' 

Ti:ayJor, - s l i p  o p -  a t  2 5  (foot-note o m i t t e d ) .  The r i g h t  t o  c o u r t -  

apfmintec-l counsel  i s  supposed t o  be t h e  b a s i c  mechanism whrj c h  

c-cwverts f his rhetc,?:ic of  j l zs t ice  f o r  al-I I '  and "equal access  t o  

''I I r o n i c a l l y ,  t h e  p o l i c e  h a v e  not  been he ld  t o  such a s t r i c t  
s t anda rd  i n  a d v i s i n g  s u s p e c t s  of t h e i r  Miranda r i g h t s ,  and c o u r t s  
have c o n s i s t e n t l y  he ld  that. n c  magic words a r e  needed. - See,  
e&, C a l i f o r n i a  V. Prysock, 453 U . S .  355 ,  359 ( 1 9 8 1 ) ;  S t a t e  v .  
fiel.gado-hrmenta, 4 2 0  So.2d 328,  329-31  (Fla. 3d DCA 1 9 8 3 ) .  



courts" into a semblance 9f' ?ro+I.j  ty-. Th.! proclamation in Traylor 

t h a t  " [e Jach  Florida citizen--regardless of financial means-- 

stands on equal footing w i t h  all o t h e r s  i n  every c o u r t  of l a w  

throughout our s t a t e , "  slip op. a t  25-26, i s  sadly untrue. 

KOGAN, J., c o n c u r s .  



KOGAN, J. , concurring in result only-. 

I fully concur in Ju.stice Barkett's comments. I add only 

that I cannot accept the majority's analysis for the same reasons 

expressed in my partial dissent to Traylor v .  State, No. 70,051 

(Fla. Jan. 16, 1992) (Kogan, J., concurring in part, dissenting 

i n  part). 
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