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JEFFREY JOSEPH DAUGHERTY, A p p e l l a n t ,  

V S .  

STATE OF FLORIDA, Appe l l ee .  

[ A p r i l  9 ,  19871 

BARKETT, J. 

T h i s  i s  an  a p p e a l  from a  t r i a l  c o u r t  o r d e r  denying 

a p p e l l a n t ' s  motion f o r  p o s t - c o n v i c t i o n  r e l i e f .  W e  have 

j u r i s d i c t i o n .  A r t .  V ,  S 3 ( b ) ( 1 ) ,  Fla. .  Const .  W e  a f f i r m .  

Daugherty was c o n v i c t e d  ( b a s e d  upon a  g u i l t y  p l e a )  of  

f i r s t - d e g r e e  murder ,  r o b b e r y ,  and k idnapp ing ,  and s e n t e n c e d  t o  

d e a t h .  T h i s  Cour t  p r e v i o u s l y  a f f i r m e d  t h e  c o n v i c t i o n  and 

s e n t e n c e  i n  Daugherty v.  S t a t e ,  419 So.2d 1067 ( F l a .  19821, c e r t .  

d e n i e d ,  459 U.S. 1228 ( 1 9 8 3 ) .  

A p p e l l a n t  r a i s e s  f o u r  c l a i m s  i n  h i s  3.850 motion:  1) 

t r i a l  c o u n s e l  was i n e f f e c t i v e  a t  t h e  s e n t e n c i n g  h e a r i n g  because  

he  f a i l e d  t o  p r e s e n t  e x p e r t  t e s t i m o n y  r e g a r d i n g  s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s  and f a i l e d  t o  o b j e c t  t o  t h e  j u r y  

i n s t r u c t i o n  g i v e n  on t h e  "he inous ,  a t r o c i o u s  and c r u e l "  

a g g r a v a t i n g  c i r c u m s t a n c e ;  2 )  t h e  s t a t e ' s  d e c i s i o n  t o  seek  t h e  

d e a t h  p e n a l t y  i n  t h i s  c a s e  was an a r b i t r a r y  e x e r c i s e  of  

p r o s e c u t o r i a l  d i s c r e t i o n ;  3 )  t h e  s e n t e n c i n g  c o u r t  f a i l e d  t o  

c o n s i d e r  n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r s  e s t a b l i s h e d  by t h e  

e v i d e n c e ;  and 4 )  t h e  t r i a l  c o u r t  f a i l e d  t o  f i n d  t h e  m i t i g a t i n g  

f a c t o r s  o f  s u b s t a n t i a l  dominat ion  and age.  



Although t h e  t r i a l  c o u r t  g r a n t e d  an  e v i d e n t i a r y  h e a r i n g  on 

a l l  of  t h e s e  c l a i m s ,  p o i n t s  2 ,  3 ,  and 4 e i t h e r  w e r e  o r  shou ld  

have been r a i s e d  on d i r e c t  appea l  and a r e  n o t  cogn i zab l e  i n  a  

3.850 proceeding.  See Raulerson v .  S t a t e ,  462 So.2d 1085  la. 

1985) ; Thompson v .  S t a t e ,  410 So.2d 500 ( F l a .  1982 ) .  A p p e l l a n t ' s  

o n l y  cogn i zab l e  b a s i s  f o r  r e l i e f  under Rule 3.850,  t h e r e f o r e ,  i s  

h i s  i n e f f e c t i v e  a s s i s t a n c e  of  counse l  c la im.  The t r i a l  c o u r t  

p r o p e r l y  g r a n t e d  an e v i d e n t i a r y  h e a r i n g  t o  de te rmine  t h e  f a c t u a l  

i s s u e s  unde r ly ing  t h i s  c la im.  

A t  t h e  h e a r i n g ,  two w i t n e s s e s  t e s t i f i e d  on a p p e l l a n t ' s  

b e h a l f .  Lar ry  G.  Turner ,  a  c r i m i n a l  de f ense  a t t o r n e y ,  t e s t i f i e d  

t h a t  a  r easonab ly  competent a t t o r n e y  would have a r r anged  f o r  a 

p s y c h i a t r i c  o r  p sycho log i ca l  e v a l u a t i o n  t o  o b t a i n  p o s s i b l e  

m i t i g a t i n g  ev idence ,  and would have o b j e c t e d  t o  t h e  s t a n d a r d  j u ry  

i n s t r u c t i o n  d e f i n i n g  t h e  "he inous ,  a t r o c i o u s  o r  c r u e l "  

a g g r a v a t i n g  c i rcumstance .*  D r .  Robert  Weitz,  a  p s y c h o l o g i s t  who 

had examined Daugherty s e v e r a l  months p r i o r  t o  t h e  h e a r i n g ,  

t e s t i f i e d  t o  t h e  i n f l u e n c e  o f  Bonnie Heath (Daugher ty ' s  l o v e r  and 

t r a v e l i n g  companion) i n  t h e  commission of t h e  c r i m e ,  and t o  

Daugher ty ' s  dep r ived  ch i ldhood  and ado lescence .  Appe l lan t  

con tends  t h a t  had t h i s  e x p e r t  t e s t imony  been p r e s e n t e d  a t  t h e  

s e n t e n c i n g  h e a r i n g ,  any of t h e  fo l l owing  f o u r  s t a t u t o r y  

m i t i g a t i n g  c i r cums t ances  would have been e s t a b l i s h e d :  t h a t  

a p p e l l a n t  had committed t h e  c r i m e  wh i l e  under t h e  s u b s t a n t i a l  

domination o f  a n o t h e r ;  t h a t  he committed t h e  c r i m e  under extreme 

menta l  o r  emot iona l  d i s t u r b a n c e ;  t h a t  h i s  c a p a c i t y  t o  a p p r e c i a t e  

h i s  a c t i o n s  was s u b s t a n t i a l l y  impa i red ;  and t h a t  he was 

emo t iona l l y  immature f o r  h i s  age  (20 y e a r s  o l d )  a t  t h e  t i m e  of  

t h e  crime. 

The s t a t e  p r e s e n t e d  a s  i t s  w i t n e s s  M r .  Kutsche ,  

a p p e l l a n t ' s  counse l  a t  t r i a l  and on appea l .  Kutsche t e s t i f i e d  

t h a t  he  c o n s u l t e d  two p s y c h o l o g i s t s  about  t h e  c a s e  and d i s c u s s e d  

*We n o t e  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  f i n d  t h i s  agg rava t i ng  
f a c t o r .  



wi th  h i s  c l i e n t  a  p s y c h i a t r i c  r e p o r t  t h a t  had been used i n  a  

murder c a s e  i n  Pennsylvania  i n  which Daugherty had been 

conv i c t ed .  Concluding t h a t  p s y c h i a t r i c  t e s t imony  would n o t  be t o  

h i s  c l i e n t ' s  advan tage ,  Kutsche dec ided  i n s t e a d  t o  p r e s e n t  on ly  

l a y  w i t n e s s e s  r ega rd ing  t h e  m i t i g a t i n g  c i rcumstances  i n  o r d e r  t o  

emphasize t h a t  h i s  c l i e n t  had reformed s i n c e  committ ing t h e  

crime. The re fo r e ,  he p r e s e n t e d  t h e  t e s t imony  o f  Daugherty and 

F a t h e r  A l b e r t  J. Anselmi. Daugherty t e s t i f i e d  abou t  h i s  

ch i ldhood  and ado l e scence ,  t h e  c r i m e s  he  had committed, h i s  

remorse,  and h i s  subsequen t  r e l i g i o u s  convers ion .  F a t h e r  

Anselmi, an expe r i enced  p r i s o n  c h a p l a i n ,  t e s t i f i e d  t h a t  

Daugher ty ' s  r e l i g i o u s  b e l i e f s  w e r e  s i n c e r e .  

The r e c o r d  r e f l e c t s  t h a t  t h e  t r i a l  c o u r t  cons ide r ed  a l l  

t h e  ev idence  p r e s e n t e d  and ,  a f t e r  making t h e  r e q u i s i t e  f a c t u a l  

f i n d i n g s ,  de te rmined  t h a t  a p p e l l a n t  d i d  n o t  m e e t  h i s  burden of 

p rov ing  t h e  performance prong of t h e  t e s t  e s t a b l i s h e d  by 

S t r i c k l a n d  v. Washington, 466 U .  S. 668 (1984) .  W e  a g r e e .  

Accordingly ,  w e  a f f i r m  t h e  t r i a l  c o u r t ' s  d e n i a l  of  a p p e l l a n t ' s  

motion f o r  pos t - conv i c t i on  r e l i e f .  

I t  i s  s o  o rde r ed .  

McDONALD, C . J . ,  and OVERTON, EHRLICH and SHAW, JJ. ,  Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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