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ZLAKET, Chief Justice.

M1 Def endant Phillip Al an Bocharski noved from M chigan to
Arizona with Frank Sukis in Novenber 1994. The two settled just
outside the small town of Congress. The defendant initially stayed
with Sukis, but in Decenber noved to a well-popul ated canpsite on
Ghost Town Road. Around Christmas, Sukis gave the defendant a
Kabar knife, slightly smaller than one he kept for hinself. This

kni fe was descri bed by Bocharski as his “pride and joy,” and he was



frequently seen with it.

12 In April 1995, Sukis noved to a |location near the
defendant. Shortly thereafter, an eighty-four year ol d woman naned
Freeda Brown established a canpsite between Bocharski and Sukis.
She had a trailer, a truck, a dog, and nunerous cats. Wen Brown
first arrived, Sukis sold her sone gas. He noted that “she reached
in the back seat of her truck” and retrieved noney to pay for the
gas from*®“a plastic zip-lock bag with a little clutch purse inside
it.” The noney snelled of cat litter, so he got rid of it as soon
as possi bl e.

13 Sukis lived on a disability pension from the federa
governnment. Bocharski, on the other hand, sel dom had noney. Once
inawiile, he did odd jobs or yard work for folks in the area, but
he also did a lot of “free-loadin’,” as Sukis put it. At Sukis’
suggestion, Brown hired Bocharski to drive her around and do
errands because she had poor eyesight and arthritis. Wt nesses
|ater testified that the defendant often hel ped Brown, and the two
of them appeared to have a good rel ationship.

14 On May 10, Sukis picked up Bocharski at the latter’s
tent. The two of them saw Brown polishing her truck, but did not
stop to speak with her. Bocharski and Sukis then drove to the
| ocal food bank and obtai ned three boxes of food. One box was for
their friends, Richard Towel| and Mary Beth Anglin, who lived in a

renmote canpsite and had no transportation. Sukis later testified



that while on their way to the Towell/Anglin canpsite, the
def endant suggested “maybe he should offer [sic] or get rid of
[ Brown], on account of her arthritis, ‘cause she was conplaining
all the tinme, she was praying God he’ d take her out of her msery.”
15 After Sukis and Bocharski |eft the canpsite, they drove
to alocal bar. Once there, Sukis | oaned the defendant ten dollars
so he could get sonmething to drink. Bocharski said he needed to
call a man in Wckenburg about a masonry job in Prescott, for which
he was to receive $500 in advance. Sukis testified that the
def endant appeared to nake two attenpts to reach this unidentified
enpl oyer by phone. Thereafter, the nmen discussed a hiding place
for the noney, if and when it was received, with Sukis suggesting
a spot underneath a big rock by his tel evision antenna.

16 The next norning, Sukis was |ate picking up Bocharski.
He net the defendant wal king toward him along the road. As a
result, he had no occasion to drive past Brown’s canpsite.
Bocharski indicated that since the two nen had |ast seen one
anot her, he had gone back to town and “called the guy and had him
drop the noney off over at the library, or in back of the library,
under neat h t he propane tank.” Bocharski had no vehicle. According
to Sukis, the nearest phone was about a “mle, mle and a half”
away fromthe defendant’ s pl ace.

17 Wen they reached the library, Bocharski returned sone

books and went behind the building for five to ten m nutes. He



reappeared wi th $500 in $50 bills, wapped in a pi ece of newspaper.
Bocharski inmediately gave Sukis $150 to fix his truck and bought
sonme beer and tobacco for a friend, Jerry Stanberry. According to
Sukis, the noney did not snell of cat litter. The two nen then
drove to Stanberry’s house. A fell ow naned Duane Stal ey was there
when they arrived. Staley later testified that Bocharski had his
shirt and shoes off and | ooked |i ke he had recently taken a shower.
However, nothing in the evidence indicated when or where he m ght
have done so.

18 At trial, Stanberry clained that the defendant told him
Freeda Brown “was feeling kind a blue and usel ess because she was
crippled, couldn’'t get around very nuch anynore and she was
pl anni ng on shooting herself . . . [and] that he [Bocharski] felt
sorry for her, which we all did. But he said she m ght be better
of f if sonmebody woul d knock the old biddy in the head.”! Stanberry
admtted that he had never nentioned this to the police or in his
pretrial statenents.

19 After leaving Stanberry’s house, Bocharski and Sukis
drove to the Towell/Anglin canpsite. According to Sukis, the

defendant then told him that the noney he had picked up was

! According to Stanberry, Bocharski also said that he
wanted to borrow noney from Brown because “she wasn't payin’ him

enough,” but “she’d get angry if he kept on her about it.” 1In
addition, Stanberry testified that the defendant indicated Brown
kept noney “in a bag . . . behind the truck seat in her pickup.”



actually for a “hit job” in Prescott. Sukis replied that he did

not beli eve Bochar ski

110 After the men arrived at the canpsite, Sukis and Anglin
left to get groceries. According to Towell, Bocharski was in a
“very high pitch of excitenent,” and “twtchy.” When Towel |

i nqui red why, Bocharski purportedly said that he was “in serious
troubl e because he had robbed and killed an “old |ady” at her
trailer in Congress. He explained that he had been “in a panic,
t hat he needed noney and he needed food.” He further stated that
he got five hundred dollars fromthe victim and that no weapon or
fingerprints would be found. Finally, he asked Towell if Sukis
could be trusted with “a secret.” Towel | said no, and nade
specific reference to Sukis’ alcoholism Later that day, the
def endant all egedly asked Towell to provide an alibi for him but
the latter refused.

111 When Suki s and Anglin returned, Bocharski announced t hat
he woul d be staying at the canpsite for a while and if a man cane
| ooking for him about a job, Sukis should let that person know
where he was. The defendant |ater gave Towell and Anglin two
hundred fifty dollars for the purchase of food and drink. Towell
testified that Bocharski indicated this was “part of the noney he
got when he killed the old lady.” Towell clainmed that he did not
bel i eve the defendant at the tine.

112 On Bocharski’s second night at the canp, Towel|l awoke to



find him®“cryin, settin on the side of the bed.” The defendant
again said “he was in serious trouble, what was he gonna do.”
According to Towel |, Bocharski “was worried about hinself.”

113 On May 13, Duane Stal ey noticed that Freeda Brown’s dog
had no water and its | eash was wapped around a tree. He had not
seen Brown in a while and grew concerned. He knocked on her
trailer door and tried to open it. He then obtained help from
Sukis, who got inside and found Brown’s body on the bed, covered
by a blanket. Staley went to call the Sheriff’s Departnent while
Sukis stayed at the |ocation.

114 The officer who arrived at the trail er observed that the
woman’ s body had al ready begun to deconpose. He concluded that her
death was due to natural causes. He assuned that Brown's
appear ance- - her head was covered i n bl ood and ot her natter--was due
to cats having nibbled at her face. There were no signs of a
struggle. He therefore nmade no attenpt to preserve the scene and
had a nortuary pick up the body. He also called Brown’s apparent
beneficiaries, the Hadl ocks, to come get the trailer. Brown had
post ed many notes around her truck and trail er expl ai ning that upon
her death, all bel ongings should go to the Hadl ocks.

115 On May 14, the Hadl ocks drove to Congress, picked up the
trailer, and parked it in Quartzsite. Meanwhi | e, the nedica

exam ner told police that she suspected Brown’s death was not the

result of natural causes. A subsequent autopsy disclosed that



Brown had perished as a result of at |east sixteen stab wounds to
t he head.

116 The next norning, the police called the Hadl ocks and | eft
a nmessage telling themnot to do anything to the trailer. By the
tinme they received the nessage, however, the Hadl ocks had al ready
sprayed Lysol in parts of the trailer and enptied its contents into
gar bage bags. In a previous letter to Ms. Hadlock, Brown
expl ai ned that “she kept her noney hidden inside her .38 holster
underneath the bed inside the canper.” Ms. Hadlock |ooked and
found $500 in that |ocation.

117 On May 16, the police examned Brown’s trailer and
bel ongings. Blood found in the trailer was tested and determ ned
to be Brown’s. That sanme day, the sheriff executed a SWAT team
raid on the Towell/Anglin canpsite. An officer asked Towell
whet her Bochar ski had ever nentioned anyt hi ng about an old lady in
Congress. Towel |l registered surprise, and i medi ately replied that
t he defendant had said he “killed that old lady for five hundred
dollars.”

118 Towel | also told the police that Bocharski was wearing
khaki shorts and tennis shoes on May 10, and jeans and boots on My
11. The police never found the shorts or tennis shoes, but in
searchi ng Bocharski’s canpsite they discovered a Levis button and
three eyelets in the canpfire. Based on statenents made by Sukis

and Towel |, officers searched around a m ne and a nearby cenetery



i n hopes of finding Bocharski’s Kabar knife, which was | ast seen by
any witness three nonths before the killing. The knife was never
located.? In fact, no nmurder weapon was ever found. Subsequent
tests showed t hat bl ood found on the defendant’ s bel ongi ngs was hi s
own. Two of his fingerprints were found on the door of the
deceased’ s trailer, but could not be dated.

119 The defendant did not testify at his trial. He was
convicted of first degree felony nurder and first degree burglary.
The jury also found that the state’'s allegation of a prior felony
conviction® was true. Bocharski was sentenced to twenty-one years
i nprisonnment on the burglary charge, and to death for the nurder.
We review this case on direct, automatic appeal pursuant to Ariz.
Const. art. VI, 8 5(3), Ariz. Rev. Stat. § 13-4031, and Ariz. R
Crim P. 31.2(b).

TRI AL | SSUES

A.  GRUESOVE PHOTOGRAPHS

120 The trial court allowed six photographs into evidence
over defense counsel’s objection that they were gruesone, highly
i nfl ammatory, and unduly prejudicial:

Exhibit 42: the victim s cl ot hed body, show ng gross marbling

of the skin, discoloration of the face, and fluid com ng from
both the nose and nout h;

2 Towell testified that when Bocharski was staying with him
and Anglin in the days before his arrest, he had no knife, and
borrowed one to cut a piece of neat.

® For burglary.



Exhibit 43: a closeup of the victinms face in profile before
it was cl eaned

Exhibit 44: the victims torso and face after the body had
been washed and her head had been shaved to nmke the wounds
nmore vi si bl e;

Exhibit 45: a closeup of the victims hand and finger; and

Exhibits 46, 47: views of the victims skull, the top and its
contents having been renoved, with a netal rod going through
an opening to the inside.

121 Rel evant phot ographs nay be received in evidence even
t hough they “al so have a tendency to prejudice the jury against the

person who commtted the offense.” State v. Chapple, 135 Ariz

281, 287-288, 660 P.2d 1208, 1214-1215 (1983) (quoting State v.

Mohr, 106 Ariz. 402, 403, 476 P. 2d 857, 858 (1970)). This does

not nean, however, that every relevant photograph should
automatically be admtted. If a photograph “is of a nature to
incite passion or inflame the jury,” id., the court nust determ ne

whet her the danger of unfair prejudice substantially outweighs the
exhibit’s probative value. Ariz. R Evid. 403. A trial court’s
decision in this regard will generally not be disturbed unless we

find a clear abuse of discretion. State v. Amaya-Ruiz, 166 Ari z.

152, 170, 800 P.2d 1260, 1278 (1990).
122 Bochar ski concedes that the photographs of the victinis
body were relevant. W agree. Rul e 401 decl ares that evidence

whi ch has “any tendency to make the existence of any fact that is

of consequence to the determ nation of the action nore probable or

| ess probable than it would be without the evidence” is rel evant.

9



Ariz. R Evid. 401 (enphasis added). W have previously recogni zed
that the state has the burden of proving every elenment of first
degree nmurder. Chapple, 135 Ariz. at 288, 660 P.2d at 1215. W
have al so suggested that photographs of a homcide victims body
are general ly adm ssi bl e because “the fact and cause of death are

al ways relevant in a nurder case.” State v. Harding, 141 Ariz.

492, 499, 687 P.2d 1247, 1254 (1984) (quoting Chapple, 135 Ariz. at
288, 660 P.2d at 1215).

123 However, if a defendant does not contest the “fact that
is of consequence,” Ariz. R Evid. 401, then a relevant exhibit’s
probative val ue may be m nimal. Under such circunstances, gruesone
phot ographs may “have little use or purpose except to inflane,”
Chapple, 135 Ariz. at 288, 660 P.2d at 1215, and their prejudici al
effect can be significant. |In the present case, the photographs
introduced by the state went to largely uncontested issues. The
defense did not challenge the fact of the victinis death, the
extent of her injuries, or the manner of her dem se.

124 Exhi bits 42 and 43 depict both the state of the body’'s
deconposition and facial wounds. There was sonme questi on about how
long the victim had been dead before she was found. This was
di scussed by the nedical exam ner and a forensic pathol ogi st who
performed the autopsy. The wi tnesses could not ascertain an exact
time of death, only comng within a few days in their estimtes.

Moreover, while diagrans were available to depict the size and

10



| ocation of the deceased’s nost profound injuries, the state
i ntroduced exhibit 44 to show superficial head wounds, and exhi bit
45 to show a cut on the victims finger. Testinony indicated that
the latter was not a defensive wound, making its significance
mar gi nal at best.

125 Nevert hel ess, we do not conclude that the trial court
abused its discretion by admtting Exhibits 42-45. The state
“cannot be conpelled to try its case in a sterile setting.”
Chapple, 135 Ariz. at 289-290, 660 P.2d at 1216-17. W are,
however, concerned about the adm ssion of Exhibits 46 and 47.
Their adm ssion was unnecessary and quite risky. The state
contends that these photos were required to show the angles and
depths of the penetrating wounds. According to the state, this
information was inportant because a juror asked the nedi cal
exam ner about it. The defense argues that the photographs had no
probative val ue; the manner of the victinms death was not in issue
and the photographs failed to show that the defendant’s m ssing
kni fe caused the wounds.

126 The trial judge originally allowed exhibits 46 and 47 to
be admtted for the purpose of showi ng the angles of the wounds.
However, the prosecutor did not elicit testinony concerning these

angles or their significance. |Indeed, there was no testinony at

11



trial rendering exhibits 46 and 47 particularly neaningful.* The
phot ographs do not reveal what type of knife was used, nor did the
prosecutor refer to them when examning w tnesses regarding a
possi bl e nurder weapon. Although the pictures net the bare m ni mum
standard of relevance--what we referred to as “nere technica

rel evance” in Chapple, 135 Ariz. at 288, 660 P.2d at 1216--they had
little tendency to establish any disputed issue in the case.

Accordingly, we are left to conclude that they were introduced
primarily to inflame the jury. I1d.

127 Let us again make clear that not every relevant
phot ograph is admssible. Trial courts have broad discretion in

adm tting photographs. State v. Spreitz, 954 P.2d 1260, 1272, 190

Ariz. 129, 141 (1997). However, judges also have an obligation to
weigh the prejudice caused by a gruesone picture against its

probative value. State v. Beers, 8 Ariz. App. 534, 539, 448 P.2d

104, 109 (1968); Ariz. R Evid. 403. In the present case, the
record reflects that the trial judge conducted a Rul e 403 wei ghi ng.
In our view, however, he reached the wong conclusion with regard
to Exhibits 46 and 47. These two photos should not have been

adm tted.

4 When the defendant noved for a mstrial, the judge held
t hat the phot ographs were hel pful in show ng wound depths. At
oral argument before this court, the state additionally argued
t hat the phot ographs tended to show the ferocity of the attack
and that the victimwas likely held down while being repeatedly
st abbed.

12



128 Thi s, however, does not end our inquiry. W still nust
determ ne whet her “we can say beyond a reasonabl e doubt, that the
error did not contribute to or affect the jury's verdict.” State
v. Bible, 175 Ariz. 549, 588, 858 P.2d 1152, 1191 (1993). Qur
focus is “not whether, in atrial that occurred w thout the error,
a guilty verdict would surely have been rendered, but whether the
guilty wverdict actually rendered in this trial was surely

unattri butable to the error.” State v. Eastlack, 180 Ariz. 243,

251, 883 P.2d 999, 1007 (1994) (quoting Sullivan v. Louisiana, 508

U.S. 275, 279, 113 S. Ct. 2078, 2081 (1993)).

129 Here, the photographs of the corpse were startling, as
evidenced by the jurors’ visible reactions tothem |In particular,
two jurors showed physical signs of distress upon seeing Exhibits
42, 43, and 44, with one of them apparently trying to prevent
hersel f fromhyperventilating. The judge noted on the record that
after seeing these reactions to the first group of photographs, he
“wat ched [the jurors] closely as they passed around Forty-six and
Forty-seven.” Hi s observation that “they seened to take themin
stride” is uncontroverted. Bocharski has not shown that Exhibits
46 and 47 had a particularly adverse effect on this jury.

130 It is true, as the defense asserts, that the only
physi cal evidence tying Bocharski to the crine scene were two
fingerprints that could not be dated. As the defendant notes,

these were not particularly significant, given his relationship

13



wth the victim In addition, despite a thorough search, the
pol i ce never recovered the nmurder weapon. Although the prosecutor
argued that Bocharski’s mssing knife could have inflicted the
victims wounds and that the defendant |ikely disposed of the
weapon, no connection was conclusively established. Thus, the
defendant clains that the state’'s case was terribly weak, making
t he phot ographs especi ally damagi ng. But this argunment overl ooks
Bocharski’s highly incul patory statenents, and the far-fetched
expl anations he gave for the noney in his possession.

131 According to the state’s theory of the case, Bocharski
concocted the story about prospective enploynent. The prosecutor
enphasi zed t he unli kel i hood that any real enpl oyer would | eave $500
i n cash under a propane tank behind a library for construction work
to be performed in the future. The story, he argued, was even nore
fantastic considering that the purported recipient, Bocharski, was
arelative newconer to the area who lived in a tent outside of this
renmote venue. The out-of-town enployer was never identified, nor
did any witness at trial corroborate his or her existence.

132 The state asserted that the defendant killed the victim
stole her noney, disposed of the nurder weapon, went to the
library, hid the noney underneath the propane tank, returned hone,
and burned his cl ot hes beyond recognition except for a Levis button
and three eyelets. Thus, aided by an inconplete police

i nvestigation, Bocharski was able to elimnate every physical trace

14



of his involvenent in this crine.

133 The state’s theory was certainly supported by damagi ng
adm ssions nmade by the defendant to Sukis, Towell, Stanberry, and
a fellow inmate at the Yavapai County jail, Donald Fields. The

def ense counters that these wi tnesses were vul nerable to attack by
virtue of their inconsistent statenents, questionabl e backgrounds,
and personal habits. Subst ance abuse and nental illness were
significant features of their individual histories. But the jury
was abl e to eval uate these weaknesses, all of which were exposed at
trial.

134 The state’s proof, though not ironclad, was nore than
sufficient to support the defendant’s conviction. Nothing before
us suggests that the jurors’ thoughtful consideration of the
evi dence was hanpered by the objectionable photographs. Thei r
verdict reflects careful attention to detail. |ndeed, they chose
fel ony murder instead of preneditated nmurder--a distinction that
m ght easily have been overlooked if the verdict had been
attributable to outrage or enotion generated by the gruesone

pictures. Cf. State v. Rushing, 156 Ariz. 1, 3,749 P.2d 910, 912

(1988) (lack of juror passion indicated by conviction of |esser-
i ncl uded of fense). Accordingly, we find beyond a reasonabl e doubt
that the error in admtting Exhibits 46 and 47 did not contribute
to or affect the jury's verdict.

B. STIPULATED TESTI MONY

15



135 Wile awaiting trial, the defendant was allegedly
involved in an assault on a fellow inmate, Donald Fields, in the
Yavapai County jail. Fields was inadvertently placed near another
prisoner who had been arrested by the police with Field s
assistance. He testified at a pretrial hearing that this prisoner
attacked himin the presence of other innmates, several of whom
joined in beating him for seven or eight hours. Fields all eged
that during the altercation the defendant put a stick up to his
throat several tines and threatened him
136 Over repeated objections, thetrial judge ruled that this
w tness could testify to Bocharski’s statenments. The testinony was
admtted in the form of a stipulation, although nothing in the
record discloses why the witness did not appear in person. The
stipulation was as foll ows:
Don Fi el ds was arrested on January 15, 1996 for not

paying a traffic ticket; he was taken to the Prescott

Jail. By coincidence he was put in Jail with the person

he hel ped catch the previous Septenber, 1995. Thi s

person had taken a lady’'s purse at Albertson’s in

Prescott and M. Fields had helped to catch him The

fact that M. Fields had helped to catch this person

became generally known to people in the jail cell.

M. Bocharski was in that jail area and he
approached M. Fields. M. Bocharski told M. Fields,
|’min here for nurder and there’s nothing they can do to

me. If it were up to ne, you would be dead right now

At a separate tine M. Bocharski told M. Fields,
I’min here for nmurder because of a snitch |ike you

M . Bocharski made these statenents to M. Fields in
a serious and threateni ng manner.

16



137 Defendant clains that the trial judge commtted
reversible error in admtting this evidence. Rul e 801(d)(2)
provi des that an adm ssion by a party opponent is not hearsay and
is therefore adm ssible if offered agai nst the person who nade it.
As a prerequisite to adm ssibility, however, party adm ssions nust
be relevant. See Ariz. R Evid. 401, 402.

138 Only one part of the stipulation causes us concern. The
defendant’s al |l eged statenent, “[i]f it were up to nme, you woul d be
dead right now,” had no rel evance to the conduct at issue here. It
did not relate to the victimor to the crinme of which the def endant
was accused. At nost, it was used to show Bocharski’'s propensity
for violence, and to inply that he acted in conformty wth that
trait. Such evidence is inproper unless the defendant has put his

own character in issue. State v. Rankovich, 159 Ariz. 116, 120,

765 P.2d 518, 522 (1988); Ariz. R Evid. 404(a). Therefore, the
judge erred in admtting this statenent.

139 Agai n, however, we viewthe error as harm ess, given the
ot her statenents nmade by the defendant on the sane occasion, as
well as earlier in tinme. Supra, at 7 10-12. We find beyond a
reasonabl e doubt that this one statenent had no inpact on the
verdi ct.

C. MANSLAUGHTER | NSTRUCTI ON

140 The defendant clains that the trial court should have

given a jury instruction on mansl aughter, arguing that it was a

17



| esser-included offense. He rests this claim solely on the
testinony of Richard Towell, who related Bocharski’s statenent
about being “in a panic, that he needed noney and needed food.”
Supra, at ¢ 10. W view this single piece of evidence as
insufficient to warrant a finding that the hom cide was commtted
either “recklessly” or “upon a sudden quarrel or heat of passion
resulting from adequate provocation by the victim” Ariz. Rev.
Stat. 8§ 13-1103 (A). The evidence did not justify a mansl aughter

i nstruction. State v. Lanb, 142 Ariz. 463, 472, 690 P.2d 764, 773

(1984).

141 Addi tionally, the jurors eschewed first degree
prenmedi tated nurder and second degree nurder, both of which were
covered by the instructions. I nstead, they found the defendant
guilty of first degree fel ony-nurder, which has no | esser included

of f enses. State v. West, 176 Ariz. 432, 443, 862 P.2d 192, 203

(1993); see also State v. Amaya-Ruiz, 166 Ariz. 152, 174, 800 P.2d

1260, 1282 (1990) (“[When a defendant is convicted of first degree
murder rather than second degree nurder, any error as to
instructions on | esser included offenses is necessarily harnl ess,
because the jury has necessarily rejected all |Iesser-included
crimes.”).

D. DESTRUCTI ON OF EVI DENCE

142 Bochar ski noved to di sm ss the charges bel ow because the

governnment failed to preserve evidence. The notion was deni ed.
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The defendant concedes that there was no bad faith on the part of
the sheriff’s deputies who failed to safeguard the scene where the
body was found, or to gather other physical evidence that m ght
have been available. He urges, however, that we discard the bad

faith requirenent of State v. Youngblood, 173 Ariz. 502, 844 P.2d

1152 (1993), and i nstead adopt the dissent’s approach in that case,
as follows:

[ W hen t he gover nnment | oses
potentially excul patory evidence,
the trial court nust “balance the
degree of culpability of t he
governnment, the materiality of the
evi dence, and t he pot enti al
prejudice to the defendant in order
to pr ot ect t he def endant’ s
constitutional due process right to
a fair trial. . . . If the loss of
t he evi dence t hr eat ened t he
defendant’s right to a fair trial

t he judge has discretion concerning
the manner in which to protect the
defendant’s rights.”

ld. at 514, 844 P.2d at 1164 (Feldman, J. dissenting)(quoting

Commonweal th v. Henderson, 582 N. E.2d 496, 496-97 (Mass. 1991)).

We decline this invitation.

143 However, even were we to adopt this bal ancing strategy,
it would not hel p Bocharski’s cause. Though the police work was
admttedly inadequate, the defendant fails to provide even a hint
of what excul patory evidence there m ght have been. Additionally,
the “culpability of the governnment” is hardly egregious. The

deconposi ng body of an 84 year old wonman, bearing no i mediately
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obvi ous signs of trauma, was found in her own trailer. There was
no indication of a struggle. At worst, the officer on the scene
was negligent. There was no deliberate effort to destroy anyt hing.
We also note that the trial court gave a WIllits jury instruction

concerning the state’s failure to preserve evidence. See State v.

Wllits, 96 Ariz. 184, 191, 393 P.2d 274, 279 (1964). Thus, the
jurors were free to consider this |ess-than-ideal police work in
deciding the matter.

SENTENCI NG | SSUES

A._ M TI GATI ON

144 Def endant paints an wunhappy picture regarding his
difficulty in obtaining a thorough mtigation investigation. As
best we can tell, the presiding judge of Yavapai County initially
ordered an appropriation of $1500 to begin the work. A second
request for funds was denied. The third request resulted in an
additional grant of $2500. Al t hough nore noney was eventually
all ocated, the record is not clear as to its timng or anount.
Approval generally took 30 to 45 days from the subm ssion of
requests, extending the tinme in which Mary Durand, a highly
experienced mtigation specialist, was forced to perform her
duties. It is clear that the defendant struggled to obtain funding
during the entire presentencing period, including an eight-week
hi atus in which he was essentially prevented from continuing the

mtigation investigation because of the county’ s reluctance to pay
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for it.

145 On April 28, 1997, Durand testified at a presentence
hearing that in her experience the average cost of a mtigation
i nvestigation “is about 20 to $100,000. The average in the State
of California is 150 [thousand].” Durand indicated that this
particul ar case would, at a mninum require her to travel to three
states in order to interview the defendant’s nother, wfe, and
foster parents. She noted that Maricopa County, for whom she
regularly worked as a mtigation specialist, never denied her a
tripin the course of an investigation because of the inportance of
conducting a thorough exam nati on.

146 At a hearing on July 21, Bocharski’s sentenci ng date was
extended to give defense counsel an opportunity to request
additional funding for the transportation of wtnesses. The
defendant reluctantly agreed, expressing concern that the date
woul d be postponed only to have funding denied again. However
al nost i nmedi ately thereafter Bocharski changed his m nd, which | ed
to the follow ng extraordinary series of events.

147 The defendant sent a letter to the judge requesting that
the sentencing occur without his attorneys being present. Upon
receiving this correspondence on July 29, the judge called an
i npronptu sentenci ng hearing. Because of the extrenely short
notice, only Bocharski’s trial attorney (who was not involved in

the sentencing and was only present because he happened to be at
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the courthouse) and a substitute prosecutor were initially
avai |l able. The original prosecutor and the other defense attorney
arrived while the hearing was in progress.

148 Bocharski told the judge that his decision to expedite
sentenci ng was based in part on the previous denials of mtigation
funding and the uncertainty in naking yet another request. The
def endant indicated that he did not “want any nore notions to be
made towards funding or anything like that. That’ s--1"m done
asking.” He also said this decision was based on his belief that
further mtigation evidence would not affect the judge s decision
and woul d be cunul ati ve.

149 The prosecutor argued in favor of waiting for the
testinmony--either in person or telephonically--of key w tnesses.
He also suggested that the mtigation specialist should be
subpoenaed to appear. This argunent was apparently designed to
prevent the defense from raising the funding issue on appeal
Neverthel ess, the court proceeded to sentence Bocharski after
accepting his “waiver” of further w tnesses.

150 We are initially troubled by the defense’s difficulty in
obtaining funds to support the mtigation investigation. In every
capital case, the court is required to consider the defendant’s

background before inposing sentence. Lockett v. Onhio, 438 U S

586, 601-04 (1978). A mtigation specialist is “an individual who

specializes in conpiling potentially mtigating information about
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the accused in a capital case”; this individual aids defendants in
“presenting favorable evidence to the factfinder in the penalty

phase of trial.” State v. Langley, 839 P.2d 692, 697 (Or. 1992),;

see al so Jonathan P. Tones, Dammed If You Do, Damned If You Don’t:

The Use of Mtigation Experts in Death Penalty Litigation, 24 Am

J. Cim L. 359, 366 (1997).
151 Here, decisions concerning mtigation expenditures were
apparently left to the county’'s presiding judge. In our view,

however, the trial judge should play the nost inportant role in

determ ni ng whet her additional funds are necessary. See State v.
Cornel |, 179 Ariz. 314, 332, 878 P.2d 1352, 1370 (1994) (“A trial
court has broad discretion in managi ng the conduct of a trial, and
has a duty to properly exercise that discretion.”).

152 Here, the trial judge openly expressed concern that the
def endant’ s decision to end the mtigation investigation was based
on a lack of funding. He also admtted that he coul d i magi ne ot her
evi dence which m ght be inportant to sentencing, but acknow edged
that this was nere specul ation until such proof was presented. In
addition, both the prosecutor and defense counsel spoke of their
reluctance to proceed under these circunstances.

153 Ared flag is rai sed when sentencing is expedited based
solely on the defendant’s desire to speed up the process. Part of
Bocharski’s notivation was his apparent frustration wi th obtaining

funding for the mtigation specialist. |In addition, he may have
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been reluctant to hear w tnesses describing the horrifying events
of his childhood, which he sought to avoid by disposing of a
hearing. Finally, it was alleged that the defendant was extrenely
concer ned about conditions at the Yavapai County jail and perceived
that the Departnment of Corrections offered a better |living
envi ronment .
154 The trial court expedited the matter based solely on the
defendant’s request, even though there was no finding that a
sentencing delay would prejudice anyone. Despite vigorous
opposition, the judge relied on the defendant’s wai ver of further
mtigation evidence. Bocharski’s |awers stated that they still
had research to conpl ete and expressed confusion over their role in
the proceedings due to the defendant’s witten request to be
sentenced wi thout an attorney present. One of them expl ai ned that

shoul d [ def ense counsel’s] notion to conti nue be deni ed,

| believe it would be ny ethical obligation to nove to

w thdraw on the basis, that | personally cannot provide

him what | believe to be adequate representation in

regards to sentencing, given the sum total of the

ci rcunst ances surrounding the mtigation work.
The judge never ruled on this request to withdraw and so the
attorneys were forced to nmake i npronptu argunents. The decisionto
proceed clearly left them surprised and unprepared.
155 It al so appears that out of this sudden rush to sentence
came an instantaneous special verdict. Al though he initiated the

sentencing i nmedi ately upon receiving the defendant’s letter, the

j udge managed to present his special verdict to the attorneys right
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after rejecting their pleas to continue the mtigation hearing.
| ndeed, his witten special verdict was filed and stanped by the
clerk of the court on July 29, the very sane day. The whol e
process leaves us with an uneasy feeling and very little to
i ndependently reweigh.

156 Wile it is true that a defendant can waive certain
rights, such a wai ver nust be bal anced agai nst the state’s interest
in conducting a fair trial and upholding the integrity of the

judicial process. See, e.q., State v. Henry, 189 Ariz. 542, 550,

944 P.2d 57, 65 (1997) (“Mdtions for self-representation nust be
bal anced agai nst the ‘governnent’s right to a fair trial conducted
inajudicious, orderly fashion.””) (citations omtted). A further
limt on the waiver of a constitutional right is that it nust be

made voluntarily, knowingly, and intelligently. State v. Derf,

191 Ariz. 583, 591, 959 P.2d 1274, 1282 (1998); Long v. Arizona Bd.

of Pardons and Parole, 180 Ariz. 490, 494, 885 P.2d 178, 182

(1994). This requirenent strengthens the systemis integrity by
protecting the due process entitlenent of the accused. See State
v. Cornell, 179 Ariz. 314, 322, 878 P.2d 1352, 1360 (1994) (stating
that the rights protected by the Sixth and Fourteenth Amendnents to
the United States Constitution “create[] a delicate bal ance between
the defendant’s right to counsel and the right to proceed in
propria persona.”).

157 We have previously upheld a defendant’s right to waive
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the presentation of mtigation evidence. State v. Kayer, 194 Ari z.

423, 984 P.2d 31 (1999); State v. Roscoe, 184 Ariz. 484, 910 P.2d

635 (1996). This case, however, is different. In Kayer, the
defendant refused to cooperate with the mtigation specialist
concerning psychol ogi cal evidence she wanted to explore. 194
Ariz. at 434-36, 984 P.2d at 42-44. The judge and defense counsel
believed that the defendant was conpetent to make this decision.
However, the defendant did not concede defeat and stressed to the
trial judge that he wanted the mtigation specialist and his
attorneys to advocate on his behalf at the mtigation hearing. The
def ense presented seven mtigating circunstances at that hearing.
158 By contrast, in this case, Bocharski essentially gave up.
He termnated mtigation efforts and asked to be sentenced
i mredi ately without counsel. It is not clear that the defendant
was conpetent to nmake such a decision; his attorneys argued that
the desire to cancel the mtigation hearing reflected his nental
il ness and that the court “shouldn’t be in the position of relying
on what he has to say about that.” Counsel al so questioned
Bocharski’s understanding of the purpose of +the wtnesses’
t esti nony. Controverting the defendant’s idea that additiona
testi nony woul d have no effect, one of his attorneys expl ai ned t hat
there is “a whole other part of his life that he probably doesn’'t
even understand or appreciate, and so there is a difference. Even

if he wants to waive them | wouldn't waive them” Neverthel ess,
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the trial judge accepted the defendant’ s wai ver. Because of this,
the mtigation specialist and several other inportant w tnesses did
not testify.

159 | n Roscoe, we upheld the defendant’s right not to present
mtigation evidence. Roscoe raised the issues of ineffective
assi stance and i nvalid wai ver of counsel based upon the granting of
his notion to proceed pro se and his decision not to present
certain mtigation evidence. 184 Ariz. at 499, 910 P.2d at 650.
W stated that an attorney can properly be influenced by his
client’s wishes and “[d]eference is especially appropriate

where the client’s request involves a strong privacy interest.”
1 d. The burden of proffering mtigation evidence is on the
def endant and “rei nforces the concl usion that his personal decision
not to present «certain mtigating evidence is wthin his
di scretion.” 1d.

160 The present case is clearly distinguishable. Her e,
Bocharski did not forego further mtigation solely for privacy
reasons; instead, he made a deci sion, against the strong advice of
his |lawers, based in large part on his growing frustration with
the court system and poor jail conditions. The trial court
acknow edged t he probabl e exi stence of further mtigati on evi dence
which may have nmade a difference in sentencing. | ndeed, Mary
Durand, who did not testify at the sentencing hearing, had

previously told the judge that there were other wtnesses she
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wanted to interview and bring before the court, including the
def endant’ s not her, foster parents, wife, uncle, brother, and the
pedophil e truck driver to whomthe defendant was sold as a child.
But the court never heard from these w tnesses, at least in part
because Yavapai County denied funds for transportation and

preparation. These wi tnesses allegedly would have testified about

the famly’'s history of al coholismand nental illness, anong ot her
t hi ngs.
161 We are not confortable with the record in this case. So

long as the law permts capital sentencing, Arizona's justice
system nust provide adequate resources to enable indigents to
defend thensel ves in a reasonable way. See Ariz. Rev. Stat. § 13-
4013(B) (1989) (requiring counties to pay for experts and
investigators in capital proceedings upon a showng that it is
reasonably necessary to provide an indigent’s defense); State v.
Cornell, 179 Ariz. 314, 320-21, 878 P.2d 1352, 1358-59 (1994)
(stating that “the trial court had both a constitutional and
statutory duty to provide [the indigent] with certain essentia
tools of trial defense”). The process nust be orderly and fair.
W do not expect mitigation funds to be unlimted,® nor is there a

set anount that will suffice. The unique facts of each case wll

> As we have recogni zed previously, “an indigent defendant
does not have an unlimted right to all itens that he believes
are necessary for his defense.” Cornell, 179 Ariz. at 320-21, 878
P.2d at 1358-59.
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determine what is “reasonably necessary” for an indigent to
adequately present a defense. See Ariz. Rev. Stat. § 13-4013(B)
162 Here, funding problens interfered with the fair and

orderly adm nistration of justice. See State v. Eastlack, 180

Ariz. 243, 263, 883 P.2d 999, 1019 (1994)(finding that the trial
court abused its discretion by failing to provide funding for a
psychol ogi cal expert who was to testify at a capital sentencing

hearing); see also Bright v. State, 455 S.E.2d 37, 50 (Ga. 1995)

(finding harnful error for failure to grant funds to hire a

psychiatrist and toxicologist); Wllians v. State, 669 N. E. 2d 1372,
1384 (Ind. 1996) (finding an abuse of discretion for limting the
mtigation expert to twenty-five hours of investigation).
Accordingly, we nust reverse and remand for resentencing.

B. VICTIMIMACT EVI DENCE

163 The trial court nmust weigh all aggravating and mtigating
ci rcunstances in passing sentence. Ariz. Rev. Stat. 8 13-703(E)

Wi | e the judge may consi der any mitigating evidence offered by the
defendant, Ariz. Rev. Stat. 8§ 13-703(Q, he or she nmust take into

account only statutorily enunerated aggravating circunstances in

determ ning the penalty. Ariz. Rev. Stat. § 13-703(F). Thus,
victiminpact evidence may not be considered in aggravation, and

may only be used to rebut mtigating evidence. State v. C abourne,

194 Ariz. 379, 389-90, 983 P.2d 748, 758-59 (1999); State v.

Roscoe, 184 Ariz. 484, 502, 910 P.2d 635, 653 (1996).
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164 Sentencing recommendations offered by a deceased s
survivors have no relevance in a capital case. Roscoe, 184 Ariz.
at 502, 910 P.2d at 653. Here, the judge identified in his speci al
verdict those itens he considered in inposing the death penalty.
They include the presentence report, the attorneys’ nenoranda

testinmony of the doctor who perforned the autopsy, and the

statenents of those testifying on defendant’s behalf. Moreover
the judge stated, “l1’ve also considered the testinony of the
daughter of the victimin this case.” She had testified to the

i npact of this crine on herself and the conmunity, as well as the
| ack of renorse expressed by the defendant. She specifically
recommended t hat Bocharski be given the death penalty. Although we
normal Iy presune that the trial judge has focused only on rel evant
sentencing factors,® his statement raises unnecessary questions
about the extent to which he may have considered the daughter’s
testinmony in this case.

165 Crime victinms and/or their famlies have the
constitutional right to be heard at sentencing. Ariz. Const. art.
I, 8 2.1(A)(4). As indicated above, however, the sentencing
recommendation of a victimis famly nmenber is not relevant in a

capital case. Thus, the trial judge nust be vigilant to ensure

6 “Absent proof to the contrary, the trial judge in a
capital case nust be presuned to be able to focus on the rel evant
sentencing factors and to set aside the irrelevant, the
i nflammatory, and the enotional factors.” State v. Beaty, 158
Ariz. 232, 244, 762 P.2d 519, 531 (1988).
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t hat such testinony, once received, is not inproperly considered in
the sentencing equation. The instant special verdict is not
hel pful in this regard.

166 In addition, the judge did not state whether his
consideration of the presentence report excluded a letter from
Quartzsite residents who knew the victim and requested that the
deat h penalty be i nposed. Although “[p]re-sentence reports are not
per se inadmssible in capital sentencing,” a judge nmust not
consider any portion of the report that would otherw se be

excl uded. State v. @il brandson, 184 Ariz. 46, 66, 906 P.2d 579,

599 (1995). Again, questions have been raised here by the trial
judge’'s specific reference to the presentence report wthout
mentioni ng that he disregarded any irrel evant content.

167 In any event, we are remanding for new sentencing on
ot her grounds. W sinply caution that whenever a trial court
explicitly states that it is taking a presentence report or victim
i npact statenent into consideration, it should point out what
portions are being considered and which, if any, are being ignored.

DI SPCSI TI ON

168 We affirmthe defendant’s convictions. W set aside his
sentences and remand for proceedings not inconsistent with this
opi ni on. The defendant has rai sed additional clains of error, al
related to sentencing, “in order to avoid future clains of

procedural default and to preserve [then] for further review” W
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need not address them in view of our decision to remand for

resent enci ng.

THOVAS A. ZLAKET, Chief Justice

CONCURRI NG

CHARLES E. JONES, Vice Chief Justice

STANLEY G FELDMAN, Justice

MART ONE, Justice, concurring in the judgnent.

169 | join the court in affirmng the convictions and
remandi ng for a new sentencing hearing. | wite separately to
express ny di sapproval of parts of the opinion.

| . Phot ographs

170 Bocharski conceded the relevance of all the admtted
phot ographs. Appellant’s Opening Br. at 27. The question then is
sinply whether the trial court abused its discretion in weighing
probative val ue agai nst prejudicial effect under Rule 403, Ariz. R
Evid. As evidenced by the majority’s sua sponte specul ati on here,
appell ate courts are not in a very good position to second guess
such judgnents. There has been no showing in this case that the
trial court abused its discretion in admtting these photographs.

Bocharski points to no particular photograph and no particul ar
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conduct by the trial court. Murder is a grisly business and is
likely to involve grisly photographs. Absent egregious error, we
shoul d not disturb Rule 403 weighing by the trial judge. State v.
Wal den, 183 Ariz. 595, 610, 905 P.2d 974, 989 (1995); State v.
Mller, 186 Ariz. 314, 323, 921 P.2d 1151, 1160 (1996). There was

no appeal to enotion, synpathy, or horror here. State v. Schurz,

176 Ariz. 46, 52, 859 P.2d 156, 162 (1993).

171 One’s view on the exclusion of otherw se relevant
evidence is influenced by one’s view of the jury system | do not
believe that jurors need to be protected fromthenselves. In ny

experience, jurors quite properly separate the wheat from the

chaff. Indeed, the majority went so far in Logerquist v. MVey,

196 Ariz. 470, 1 P.3d 113 (2000), to allowjurors to nake threshold
gquestions about the validity of scientific assertions. Wile |l do
not go that far, see id. at 493, 1 P.3d at 136 (Martone, J.,
di ssenting), | do not believe that we should be paternalistic with
our jurors. The trial court did not err in admtting any of the
phot ogr aphs.
1. Stipulated Testinony

172 The majority concludes that Bocharski’'s statenment “if it
were up to ne, you would be dead right now,” had no rel evance and
therefore it was error to admt it. Ante, 1Y 36-39. The test for
rel evance under Rule 401, Ariz. R Evid., is “any tendency” to

prove or disprove a fact. This evidence plainly neets that test.
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Bochar ski was angry at Fi el ds because he was a “snitch.” Bocharsk

told Fields that he was in jail because of a “snitch” like him It
was Fields’ status as a “snitch” that caused Bocharski to express
a desire to kill him 1In so doing, Bocharski acknow edged his own
guilt. But for another “snitch,” he would not have been in jail.
Thus, the stipulated testinony read as a whole and in context
i ndeed was relevant and it was not error to admt it.

I11. Victimlnpact Evidence

173 The special verdict in this case is absolutely silent
about victiminpact evidence. See Spec. Verdict, July 29, 1997.
Bocharski’s brief spends one and one-half pages on it. | thus do
not understand the majority’s treatnent of this non-issue. Under
AR S 88 13-703(C) and (D), victiminpact evidence is adm ssible
inacapital case. Section 13-703(C) states that “[t]he victimhas
the right to be present and to testify at the hearing. The victim
may present information about the nurdered person and t he i npact of
the murder on the victimand other famly nenbers.” Subsection (D)
specifically says “[i]n evaluating the mtigating circunstances,
the court shall consider any information presented by the victim
regardi ng the nmurdered person and the inpact of the nurder on the
victimand other famly nenbers.” (enphasis added). Finally, the
statute instructs that “[t]he court shall not consider any
recomendation nmade by the victim regarding the sentence to be

i nposed.” 1d. Wthout any indication that the judge relied on the
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victim s sentenci ng recomendati on, there was sinply no error bel ow

and thus no occasion to dwell on this issue.

FREDERI CK J. MARTONE, Justice

Mc GRE GOR, specially concurring.

174 | join the majority opinion, with the exception of the
majority’s conclusion that the trial judge erred in admtting into
evidence Exhibits 46 and 47. Supra, at 99 25-27. On that
question, | agree with Justice Martone’s conclusion that the trial
judge did not abuse his discretion in admtting the chall enged

phot ographs. Supra, at Y 70-71

RUTH V. MCGEREGCOR, Justice
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