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For a nmurder commtted in late 1987, Earl Wsley Berry was
convicted in Mssissippi state court of capital nurder and
sentenced to death. The district court denied habeas relief and a
certificate of appealability (COA). Berry seeks to appeal that
decision. In order to be able to do so, he requests a COA. CQOA

DENI ED.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .

Mary Bounds was reported m ssing on 29 Novenber 1987. A few
days later, on 1 Decenber, her vehicle was |ocated in Houston
M ssissippi. Inspection of the vehicle reveal ed spattered bl ood
around the driver’s side door. Mary Bounds’ body was found near by;
she had been severely beaten. It was |ater determ ned that she
died of head injuries fromrepeated bl ows.

Berry’s confession provided the details of what transpired.
On the evening of 29 Novenber 1987, while driving through Houston
in his grandnother’s vehicle, Berry saw Mary Bounds near a church.
As she was preparing to enter her vehicle, he approached, and hit,
her and forced her into his vehicle. Berry then drove out of town.

Berry took Mary Bounds into a wooded area and ordered her to
lie down, intending to rape her. Berry did not do so; he took her
back to the vehicle, telling her they would return to town.
| nstead, Berry drove to another wooded area where they exited the
vehicle. Mary Bounds pleaded with Berry, but he beat her with his
fists and forearm Afterwards, he carried her further into the
woods and |eft her.

Berry drove to his grandnot her’ s house, disposing of a pair of
m smat ched tenni s shoes al ong the way. At his grandnot her’s house,
he burned his bl oodi ed cl ot hes and wi ped t he vehi cl e he had used of

any blood stains with a towel, which he threw into a nearby pond.



Berry’s brother, who was at the house, w tnessed sone of this
suspi ci ous behavior. On 5 Decenber 1987, he called investigators
and told them what he had observed. The next day, Berry was
arrested at his grandnot her’s hone and soon confessed to the crine.
Police found the msmatched tennis shoes Berry had discarded; in
t he above-referenced pond, they found a bl oodi ed towel.

Berry was indicted for the nurder and kidnapping of Mary
Bounds, and as a habitual crimnal, on 1 Mirch 1988. In a
bi furcated (guilt/innocence and punishnent phases) jury trial
(first trial), he was convicted, inter alia, of capital nurder, in
viol ati on of M ssissippi Code Annotated 8 97-3-19(2)(e) (killingin
connection wth a kidnapping), and, on 28 Cctober 1998, sentenced
to death.

Berry appeal ed the conviction and sentence to the M ssi ssipp
Suprene Court. It affirmed the conviction but vacated the death
sentence and remanded for resentencing, holding the jury
instruction with regard to the “especially heinous, atrocious or
cruel” aggravating circunstances, a condition required for a death
sentence, failed to appropriately channel the jury's discretion.
Berry v. State, 575 So0.2d 1 (Mss. 1990) (Berry I).

Berry’s resentencing trial began on 22 June 1992, after venue
had been changed from Chi ckasaw to Uni on County, due to the nature
and extent of the publicity surrounding the case. On 25 June

Berry was agai n sentenced to death. That sentence was appeal ed to



the M ssissippi Suprenme Court. It affirmed in part, remanding to
the trial court to hold a hearing on whether the Batson test
applied tothe State’s striking all black potential jury nmenbers in
a case involving a white defendant. Berry v. State, 703 So.2d 269
(Mss. 1997) (Berry 11).

On remand, the trial court held the Batson hearing and rul ed:
Berry failed to establish a prinma facie case for discrimnation;
and the State’'s strikes were race-neutral. Berry appeal ed, and the
M ssi ssi ppi Suprene Court affirmed. Berry v. State, 802 So.2d 1033
(Mss. 2001) (Berry I1l1). The Suprenme Court of the United States
denied review. Berry v. Mssissippi, 537 U S. 828 (2002).

On 20 Decenber 2002, Berry requested post-conviction relief
from the M ssissippi Suprenme Court. Among other clains, Berry
sought relief for three of the five clains for which he now
requests a COA. The state suprene court (state-habeas court) found
one of those clains procedurally barred under M ssissippi Code
Annotated 8 99-39-21 (state habeas |aw governing the procedural
wai ver of objections, defenses, and clainms and res judicata), and
one wthout nerit. Concerning Berry's claim (based on two
i nstances) for ineffective assistance of counsel (IAC) for which he
requests a COA here, the state-habeas court found his claim
concerning one instance procedurally barred and the <claim
concerning the other w thout nerit. Habeas relief was denied.

Berry v. State, 882 So.2d 157 (M ss. 2004) (Berry IV). The Suprene
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Court of the United States again denied relief. Berry v.
M ssi ssippi, 544 U. S. 950 (2005).

I n Cctober 2005, Berry requested federal habeas relief under
28 U.S. C. 8§ 2254, presenting 12 clainms. A year later, in a 64-page
opinion, the district court denied relief. Berry v. Epps, 2006 W
2865064 (N.D. Mss. 5 Oct. 2006) (Berry V).

In order to be able to appeal that habeas denial, Berry
requested a COA fromthe district court, pursuant to 28 U S.C. 8§
2253(c), for the followng five clains raised, and denied, in his
federal habeas application: for his first trial, (1) the adm ssion
of his confession, and (2) the denial of his change-of-venue
nmotion; and for his resentencing trial, (3) IAC, (4) prosecutori al
m sconduct, and (5) the adm ssion of photograph and vi deotape
evi dence. Berry also clainmed the district court should have
considered his defense against the inposition of any procedura
default with regard to clains raised in his habeas petition. (In
response to assertions that sone of his clains were unexhaust ed and
procedurally defaulted, Berry clained: there was “an absence of
avai |l abl e State corrective process[es]”, 28 U S C §
2254(b) (1) (B) (i), or “circunstances exist[ed] that render[ed] [the
State court corrective] process[es] ineffective to protect the
rights of the applicant”, 28 U S.C. 8§ 2254(b)(1)(B)(ii); and, but

for these issues, his clains would be valid.)



The district court denied a COA Berry v. Epps, 2006 W
3147724, *1 (N.D. Mss. 2 Nov. 2006) (Berry VI). Therefore, in
order to appeal the habeas denial, Berry nust obtain a COA here
Berry seeks a COA for the sanme five clains for which a COA was
denied in district court.

1.

Berry’'s federal habeas application is subject to the
Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104-132, 110 Stat. 1214 (1996) (AEDPA). See, e.g., Penry wv.
Johnson, 532 U.S. 782, 792 (2001). As noted, under AEDPA, in order
for an appeal to be permtted fromthe denial of habeas relief on
a claim Berry nmust obtain a COA, fromeither the district court or
this court. 28 U S. C 8§ 2253(c); FED. R App. P. 22(b)(1); Slack v.
McDaniel, 529 U S. 473, 478 (2000). Under AEDPA, a COA may not
i ssue unl ess Berry nmakes a “substantial showi ng of the denial of a
constitutional right”. 28 U S.C. § 2253(c)(2); see also Slack, 529
U. S at 483. This requires denonstrating “reasonable jurists could
debate whether (or, for that matter, agree that) the petition
shoul d have been resolved in a different manner or that the issues
presented were adequate to deserve encouragenent to proceed
further”. Slack, 529 U S. at 483-84 (internal quotations and
citations omtted).

In deciding whether to grant a COA, we are limted, inter

alia, toa“thresholdinquiry intothe underlying nerit” of Berry’'s
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cl ai ns. MIler-El v. Cockrell, 537 U S. 322, 327 (2003). This
inquiry “does not require a full consideration of the factual or
| egal bases adduced in support of the clains”; instead, we are to
conduct “an overview of the clains in the habeas petition and a
general assessnent of their nerits”. 1d. at 336. Because a death
penalty was inposed, any doubts about whether a COA should be
granted will be resolved in Berry' s favor. E.g., Hernandez v.
Johnson, 213 F.3d 243, 248 (5th Cr. 2000).

Concerni ng our mandated threshold-inquiry, in ruling on the
habeas application, the district court was required by AEDPA to
defer to the state court’s resolution of questions of |aw, as well
as m xed questions of | awand fact, unless the state-court deci sion
was “contrary to” or an “unreasonable application” of clearly
established federal |aw, as determ ned by the Suprene Court. 28
US C 8§ 2254(d)(1); see H Il v. Johnson, 210 F.3d 481, 484-85 (5th
Cr. 2000). A state-court decision is contrary to clearly
established federal lawif it “reaches a |l egal conclusion in direct
conflict wiwth a prior decision of the Suprenme Court or if it
reaches a different conclusion than the Suprene Court based on
materially indistinguishable facts”. Mniel v. Cockrell, 339 F. 3d
331, 337 (5th Cr. 2003). An unreasonabl e application of |aw
differs from an incorrect application. See, e.g., Wllianms v.

Taylor, 529 U S. 362, 409-12 (2000). Consequently, under AEDPA



federal courts may correct an erroneous application of lawonly if
it is also unreasonable. 1d.

Furthernmore, in ruling on the application, the district court
was required by AEDPA to defer to state-court factual findings
unl ess they were “based on an unreasonable determ nation of the
facts in light of the evidence presented in the State court
proceedi ngs”. 28 U S. C. 8§ 2254(d)(2). Those factual findings are
“presuned to be correct”; Berry had the “burden of rebutting that
presunption by clear and convincing evidence”. 28 U.S.C. 8§
2254(e)(1).

As discussed, as he did in district court, Berry seeks a COA
for each of the following five clains. First, at his first trial,
because his testinmony on whether he was afforded his rights under
Mranda v. Arizona, 384 U S. 436 (1966), conflicted with that of
the State’s wtnesses, his confession should not have been
admtted. Second, the trial court’s refusal to change venue for
that first trial, despite extensive pre-trial publicity, denied him
his rights totrial by aninpartial jury, in violation of the Sixth
Amendnent . Third, at his resentencing trial, his counsel was
constitutionally ineffective under Strickland v. Washington, 466
U S 668 (1984) because: he allowed the trial court to refer to
Berry as a “habitual offender”; and he did not secure a neani ngful
review of certain conduct by the prosecutor. Fourth, for that

trial, the prosecutor acted vindictively in denying him a plea
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bargain and the district court failed to address this in its
anal ysi s. Fifth, at that resentencing trial, inflammtory
phot ogr aphs and vi deot ape evi dence denied hima fair trial. As a
collateral claim Berry asserts, as he did in district court, that
certain of his other clains should not be procedurally defaulted
because of asserted deficiencies in the State’'s post-conviction
review process, in violation of 28 U S.C. § 2254(b)(1)(B). (This
is not a COA request because it does not concern a claimfor the
violation of a constitutional right. Instead, it is presented to
establ i sh cause to overcone procedural default on cl ai ns concerni ng
such a right.)

At best, Berry’'s COA request is extrenely cryptic and
conclusory. Moreover, for each of the underlying five clains, he
cites no authority for why he is entitled to a COA. Instead, at
the start of his ten-page request, he sinply cites general
authority for when a COA should issue. In short, it is quite
guestionable that the request can be considered. See FED. R APP.
P. 28(a) (requiring an appellant's contention contain the reasons
he deserves the requested relief with citation to the authorities,
statutes, and parts of the record upon which he relies); e.g.,
Hughes v. Dretke, 412 F.3d 582, 597 (5th Cr.) (holding a
petitioner who summarily recites a claim for relief wthout
di scussing its legal and factual basis, risks waiving it), cert.

denied, 126 S. . 1347 (2006). Nevertheless, we will consider his
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request. Berry’'s counsel are cautioned that, in the future, such
i nadequate briefing may result in a COA request’s not being
consi der ed.

A

As aninitial matter, Berry clains the district court erred by
not fully considering a nenorandum attached as an exhibit (G ayson
Meno) to his federal habeas petition. That nmenmorandumwas filed in
Grayson v. Epps, 1:04 Cv 708-B (S.D. Mss.). Pursuant toit, Berry
mai nt ai ns no procedural default should be asserted agai nst any of
his clains because of the clainmed ineffective post-conviction
review process, or the absence of any neaningful corrective
process, in the State of Mssissippi, as is required under 28
US C 8§ 2254(b)(1)(B)(i) and (ii).

In district court, Berry asserted that, because of these
claimed inadequacies, the <court should reject any proposed
procedural bars. That court held Berry waived this contention.

[Berry] repeatedly directs the Court to the
Grayson Meno in a bl anket manner, offering no
argunent in support thereof, wthout citing
any portion of it in the body or the petition
or supporting nmenorandum and w thout offering
any explanation of how it is relevant to his
case. [Berry]’'s argunent is conclusory and
W t hout requisite specificity or relevance to
this petition ... [; and,] under the standards
set forth by the AEDPA, the matter is waived.
Berry V, 2006 W. 2865064 at *5.

Berry’s contention here has the sanme defect. He sinply

references the Grayson Meno wi t hout expl ai ni ng how t he state post-
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conviction review processes were defective; he nerely states “a
revi ew of said Menorandum nmekes cl ear how there was an absence of
available State corrective process in [ Berry’ s] case”.
Furthernore, Berry does not specify the type relief he seeks or
what clainms should be resurrected, instead stating: “This Court
could decide all the issues differently that involved application
of the Menmorandum Thus, the [COA] should issue”. As held by the
district court, because Berry has failed to brief this contention
here, it is waived. See, e.g., Lookingbill v. Cockrell, 293 F. 3d
256, 263 (5th Cr. 2002) (“Were a habeas petitioner fails to brief
an argunent adequately, [this court] consider[s] it waived.”).
B.

As discussed, the conclusory COA request falls far short of
showi ng entitlenent to a COAfor any claim |In any event, for each
of the five clains for which Berry requests a COA the district
court’s holding the state-court decision for each claim not
unr easonabl e under AEDPA i s not debat abl e anong reasonabl e juri sts,
nor does any claim nerit further devel opnent. Therefore, as
devel oped infra, a COAis denied for each claim

1.

Follow ng his arrest, Berry gave a statenent to investigators
confessing to Mary Bounds’ nurder. Pre-trial, Berry noved to
suppress that statenent. For his first COA request, Berry

contends: because he and the State’s w tnesses gave conflicting
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testi nony on whet her he was given his Mranda warni ngs, reasonable
jurists could differ as to the district court’s ruling that the
state-court decision (allow ng adm ssi on of the confession) was not
unr easonabl e under AEDPA.

At the two-day pre-trial suppression hearing in October 1988,
Berry testified: Oficers advised himhe could have an attorney;
he requested one nunerous tines; and finally, he was given the
opportunity to call his attorney but could not reach him on a
Sunday. Police Investigator Core testified as follows. Berry was
advi sed of his Mranda rights prior to his arrest and before he was
initially questioned at his grandnother’s honme. Berry also asked
for, and was given, the opportunity to speak to an attorney when he
arrived at the jail. Wen Berry was brought to the jail’s office
to call his attorney, however, he stated: he no |onger desired to
contact an attorney; and he was willing to talk to investigators
W t hout an attorney’s being present. Oficers again read Berry his
Mranda rights, at which point Berry confessed to the crine and
signed a statenent regarding what transpired. This testinony was
supported by that of other O ficers who were present at that tine.

I n denyi ng the suppression notion, the trial court ruled: the
statenent “was freely and voluntarily given; and the constitutional
requirenents [as to its admssibility] were net”. At the first

trial, Investigator Gore read Berry's statenent to the jury.
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On direct appeal from that trial, the M ssissippi Suprene
Court affirmed the trial court’s finding the statenent was given
voluntarily and ruled that, even if Berry had sufficiently invoked
his right to counsel, he had “knowingly and intelligently” waived
it. Berry |, 575 So.2d at 6.

At his resentencing trial, Berry’s objection to the
i ntroduction of the statenent was overruled. The claimwas again
presented to the M ssissippi Suprene Court on appeal from that
trial. In this instance, that court held it procedurally barred.
Berry |1, 703 So.2d at 290-91. (In the alternative, the court
addressed the nerits of the claimand found no error. 1d.)

In his state-habeas petition, Berry took i ssue with the ruling
at the resentencing trial not to allow him the opportunity to
attack the confession or to argue to the jury howit was procured,
essentially to rebut evidence during sentencing which had been
found adm ssible at the first trial’s guilt/innocent phase. The
st at e- habeas court found: al t hough defendants should be given
broad latitude in introducing mtigating evidence during
sentencing, Berry did not state how an attack on the confession
woul d constitute such evidence. Berry 1V, 882 So.2d at 168.
Furt hernore, the state-habeas court ruled Berry was not entitled to
argue “resi dual doubt” during the resentencing trial as to evidence

deened adm ssible during his first trial. Id.
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In denying relief on this claim the district court noted:
Berry refused to call an attorney when |aw enforcenent officials
attenpted to satisfy his request to speak with one; and Berry
wai ved his right to counsel when he agreed to give a statenent
W t hout counsel’s being present. Berry V, 2006 W. 2865064 at *8-09.
The district court held: “[T]he giving of Mranda warnings and
subsequent waiver of the right to counsel neets the burden of
meki ng [Berry] aware of his right, and t he possi bl e consequences of
for[e]going that right, thereby making the waiver sufficiently
knowi ng and intelligent”. 1d. at *9. Pursuant to AEDPA, it held:
because the state-habeas court’s factual findings were reasonabl e
and its decision was neither contrary to, nor an unreasonable
application of, clearly established Suprene Court precedent, Berry
was not entitled to federal habeas relief.

For COA purposes, Berry notes that the state court, not the
jury, decided adm ssibility of his confession, and clains: that
court’s factfinding is not entitled under AEDPA to the deference
accorded factfinding by a jury; and, at the suppression hearing,
the state court shoul d have believed his testinony over that of the
Oficers. To the contrary, the M ssissippi Suprenme Court, both on
direct appeal and as the state-habeas court, found sufficient
evidence to support the trial court’s decision; as noted,

| nvestigator CGore’'s testinony was supported by that of other
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Oficers who testified that Berry knowi ngly and voluntarily waived
his right to counsel for this claim

Ceneral ly, under AEDPA, “[a] credibility determ nation by the
state ... court ... is afforded deference”. Coleman v. Quarternman,
456 F.3d 537, 541 (5th Cr. 2006); Mller-El, 537 U S at 340 (“A
federal court's collateral reviewof a state-court deci sion nust be
consistent with the respect due state courts in our federal system
Were 28 U S.C. § 2254 applies, our habeas jurisprudence enbodi es
this deference.”). Berry fails to satisfy the standard for
obtaining a COA for this claim

2.

Prior to his first trial, Berry noved for a change of venue
due to clained extensive pretrial publicity and the prom nence of
the victim in the county, contending not doing so would be
violative of the Sixth, Ei ghth, and Fourteenth Anendnents. At the
2 Septenber 1988 hearing on the notion, 11 community w tnesses
testified Berry could get a fair trial. On cross-exam nation of
the three wtnesses presented by Berry, the | ocal-newspaper
publ i sher admtted Berry would receive a fair trial; the other two
admtted they were related to Berry by nmarri age.

The trial court ruled no evidence warranted a venue change.
It al so denied Berry’s notion for a county-w de venire, pursuant to

M ssi ssi ppi Code Annotated 8 13-5-21, because venire nenbers from
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the court’s judicial district were not prejudi ced and woul d be abl e
to serve.

On appeal, the M ssissippi Suprene Court found no abuse of
discretion in the denial of the change-of-venue notion. Berry I,
515 So.2d at 9. As noted, venue was changed for the resentencing
trial. See Berry Il, 703 So.2d at 273. (Al though he did not seek
federal habeas relief on this point, Berry claimed in his state-
habeas petition that he received | AC due to not obtaining a venue
change for the first trial. The state-habeas court applied the
wel | -established two-part test in Strickland, 466 U S. at 687:
counsel ' s performance nust be deficient; and that deficiency caused
prej udi ce. It held that, even assum ng deficient perfornmance,
there was no prejudice because such performance did not deprive
Berry of a fair trial. Berry IV, 882 So.2d at 162.)

In his federal habeas application, Berry clainmed: due to the
comuni ty atnosphere, he was deprived of his right to a fair and
inpartial jury by the trial court’s denial of his change-of-venue
not i on. In support, Berry asserted: the community interest
generated substantial discussion about his crine, as did nmany
newspaper articles; extraneous information influenced the jury’'s
verdict; and the trial court did not question prospective jurors
individually, leading to situations in which a venire nenber

answered questions in the sanme way as had other nenbers. 1In the

-16-



alternative, Berry contended he was entitled to a county-w de
venire.

The district court held: because Berry did not show either
inflammatory pretrial publicity or juror bias, see Busby v. Dretke,
359 F.3d 708, 725-726 (5th Cr. 2004), he did not suffer any
prejudi ce; therefore, under AEDPA, the M ssissippi Suprene Court
was not unreasonabl e in hol ding there was no abuse of discretionin
the trial court’s denying the notion. Berry V, 2006 W. 2865064 at
*12. It also held the trial court’s denying a county-w de venire
was a matter of state |law, not subject to federal habeas review
citing Estelle v. MGuire, 502 US 62, 67-68 (1991). | d.
Finally, the court ruled Berry’ s contention about the trial court’s
failure to question jurors individually had no legal or factua
support. Id.

Berry seeks a COA for his claimthat the M ssissippi Suprene
Court failed to consider fully the preconceived notions held by
venire nenbers and the effect that tal king about the crine had on
such nmenbers. Berry fails to neet the standard for obtaining a COA
because he fails to show reasonable jurists would question the
district court’s rulings. Inthat regard, in district court, Berry
did not denonstrate pretrial publicity was so inflanmatory that it
saturated the community so as to render a fair trial virtually

i npossi ble, Myola v. Al abama, 623 F.2d 992, 997 (5th Gr. 1980);
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and furthernore, he failed to showany juror bias, e.g., Busby, 359
F.3d at 725-26.
3.

Berry next requests a COA for an IAC claim As di scussed
supra, Berry was required to denonstrate in state court both that
such performance was deficient, and that it prejudiced his defense.
Strickland, 466 U. S. at 687. Under AEDPA, review by the district
court was limted to whether the state-court’s |AC decision was
unr easonabl e.

For that purpose, counsel’s performance is deficient if it
falls “bel ow an obj ective standard of reasonabl eness”. 1d. at 688.
There is a “strong presunption that counsel’s conduct falls within
the wi de range of reasonabl e professional assistance”. 1d. at 689.

To establish prejudice, Berry was required in state court to
denonstrate there was a “reasonable probability that but for
counsel s unprof essional errors, the result of the proceedi ng woul d
have been different”. 1d. at 694. “A reasonable probability is
one that is sufficient to underm ne confidence in the outcone.”
| d.

O the numerous |AC clains raised in his federal habeas
application, Berry requests a COA only for such clains relating to
two separate occurrences during his resentencing trial. The first
claimis that counsel was ineffective because he failed to object

to Berry’'s being described as a “habitual offender” during voir
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dire. The second claim is that counsel failed to “proper[ly]
record” the prosecutor’s engaging in theatrics by stonping around
the victims clothes, which were | ying on the floor, during closing
argunent when describing how Mary Bounds was hit, an act Berry
contends was i nflammatory and prejudicial; Berry clains this issue
has not been properly reviewed in either the state or federa
proceedi ngs. For this COA request, Berry references, again w thout
di scussion, the earlier-described G ayson Meno.
a.

Concerning the requested COA for the habitual -of fender claim
the M ssissippi Suprene Court, on appeal fromBerry's first trial,
held “conpelling reasons” supported the requirenent that a jury
shoul d have been nade aware that Berry's status as a habitua
of fender neant a “life” sentence neans “life wthout parole”.
Berry I, 575 So.2d at 13. At the resentencing trial, the court
di scl osed during voir dire that Berry was a habitual offender and
included this in its instructions. Berry 1V, 882 So.2d at 163.
Berry appeal ed the use of the trial court’s | anguage, contending it
was i nproper under M ssissippi Rul e of Evidence 404(b) (prohibiting
evi dence of prior offenses to show party acted in conformty with
past behavior). The M ssissippi Suprenme Court held Berry’s claim
procedural |y barred because his counsel had not objected to the use

of the statenents. Berry Il, 703 So.2d at 277.
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In his state-habeas petition, Berry clainmed: counsel was
ineffective for failing to object to either the trial court’s
statenents or its sentencing instructions which stated he was a
habi tual of f ender. The state-habeas court held Berry’'s claim
unfounded; the resentencing court was nerely applying the
M ssi ssippi Suprene Court’s holding in Berry | and, therefore,
there was no basis for an objection. Berry IV, 882 So.2d at 163.

The district court found Berry' s counsel did object twice to
the resentencing court’s use of the words “habitual crimnal”, in
both a nmotion in limne and an oral objection to the instructions,
wher eupon the resentencing court made clear it was follow ng the
directives of Berry |I. Accordingly, the district court ruled
Berry’s counsel acted reasonably and “owed no duty to continue
objecting”. Berry V, 2006 W. 2865064 at *21.

b.

Concerning the requested COA for the prosecutorial-theatrics
claim the prosecutor, while stonping on the floor during closing
argunent said: “But what did he do, he struck her and struck her
and struck her. He stonped her”. Berry’s counsel objected and
asked that the record reflect the prosecutor was “stonping on the
floor”. The M ssissippi Suprene Court held on appeal: whi | e
theatrical, it was difficult to determ ne the egregi ousness of the
prosecution’s denonstration; it was brief and conducted while the

prosecutor was arguing the facts. Berry Il, 703 So.2d at 280-81.
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That court held: even though the trial court sustained Berry’'s
objections to these theatrics, because counsel subsequently did not
ask the jury to disregard the objectionabl e behavior, there was no
error, pursuant to state rule. Id.

In his state and federal habeas petitions, Berry raised the
claimas an | AC claim The state-habeas court denied it, finding
the matter had been considered previously in Berry Il and no
prosecutorial msconduct had been found. Berry IV, 882 So.2d at
165. The district court also denied Berry’ s claim hol di ng def ense
counsel did object and thus acted reasonably; further objections
m ght have drawn too much attention to the nmatter. Berry V, 2006
WL 2865064 at *22.

C.

For relief on either IAC claim the district court noted
Berry was required to show the Mssissippi Suprene Court’s
application of Strickland was unreasonabl e under AEDPA. For each
of the two IAC clains for which a COA is requested, reasonable
jurists would not dispute the district court’s holding, under
AEDPA, that counsel’s performance was not deficient; he did object
in both situations to what he felt was prejudicial conduct. E. g.,
Parr v. Quarterman, 472 F.3d 245, 256 (5th Gr. 2006) (holding
counsel’s errors nust be so serious that counsel was not
functioning as the “counsel” guaranteed in the Sixth Anendnent).

To continue to object on the habitual-offender issue or the
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prosecutorial -theatrics issue would have bel abored the point and
m ght have given it nore attention then it was due.
4.

Regarding the four instances of <clained prosecutoria
m sconduct at his resentencing trial for which he sought federal
habeas relief, Berry next requests a COA for his claimthat the
prosecutor’s seeking the death penalty at the resentencing trial
was for vindi ctive purposes and, t heref ore, constituted
prosecutorial m sconduct. For his first trial, Berry was offered,
but refused, a lesser sentence which did not include the death
penalty. This offer was not renewed, however, for his resentencing
trial.

Accordingly, prior tothat trial, Berry noved to bar the State
fromseeking the death penalty. Berry noved the court to enter a
life sentence based upon what counsel alleged to be the arbitrary
application of the death penalty; in support, Berry cited anal ogous
cases where a plea bargain had been offered the defendant. The
State distingui shed those cases, claimng they invol ved defendants
and victins who were famly nenbers. The notion was deni ed.

On appeal, the M ssi ssi ppi Suprene Court found Berry proffered
no evi dence to show pl ea bargains were offered to defendants in an
arbitrary manner. The court noted: the prosecutor properly
di stingui shed the two cases submtted by Berry where pl ea bargains

were offered; and, noreover, Berry had “no constitutional right to
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a plea bargain”. Berry Il, 703 So.2d at 282 (quoting Watherford
v. Bursey, 429 U.S. 545, 561 (1977)).

Berry raised the claimagain in the state-habeas proceedi ng.
The st at e- habeas court noted the clai mhad been already rejected on
appeal in Berry Il and, in any event, found the prosecutor’s
conduct did not deprive Berry of a fundanentally fair trial. Berry
IV, 882 So.2d at 166.

In holding the state-court decision on this claim was not
unr easonabl e under AEDPA, the district court was persuaded by the
State’s claimthat it was not required to renew a plea offer that
had previously been rejected once Berry put the State to its proof
and received an adverse result. Berry V, 2006 W. 2865064 at *31.
Therefore, it held: “[I]n [the] light of the discretion afforded
prosecutors and the | ack of evidence of arbitrariness”, Berry could
not show a substantial denial of a constitutional right. 1d. at
*32.

In seeking a COA for this prosecutorial-msconduct claim
Berry mai ntains erroneously that the district court failedto fully
address the claim As discussed, Berry does not have a
constitutional right to plea bargain. Therefore, as long as the
prosecutor acts

[Within the limts set by the legislature’s
constitutionally valid definition of
char geabl e of fenses, the consci ous exerci se of

sone selectivity in enforcenent is not in
itself a federal constitutional violation so
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long as the selection was not deliberately
based upon an unjustifiable standard such as
race, religion, or ot her arbitrary
cl assification.

Bordenkircher v. Hayes, 434 U S. 357, 364 (1978) (internal
citations and quotations omtted). For COA purposes, Berry has not
presented any evidence of arbitrariness (or sought to rebut the
manner in which the State distinguished the cases he submtted).
In sum he fails to satisfy the standard for receiving a COA for
this claim
5.

Berry’'s fifth, and final, COA request concerns the clained
i nproper adm ssion at resentencing of 15 photographs and one
vi deot ape of the victims body and surrounding crinme scene. For
this COA request, Berry contends the district court erred in
denyi ng habeas relief without reviewing this evidence, which he
asserts was used solely to inflame and prejudice the jury. The
federal habeas court was unable to |ocate the photographs and
vi deot ape because Berry did not provide them for the court’s
review. Berry conpl ains, however, that the evidence was within the
State’s possession and to deny relief based on his inability to
produce it for federal -habeas review was “unconsci onabl e”.

In his appeal from his first trial, Berry presented an
evidentiary challenge to the photographs’ adm ssibility. The
M ssi ssippi Suprene Court ruled their adm ssion was within the

sound discretion of the trial court. Berry |, 575 So.2d at 10. On
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appeal from Berry’'s resentencing trial, the state suprene court
again affirmed the use of the photographs, as well as the
vi deotape, ruling they were proof of the requisite *“heinous”
aggravating circunstances. In addition, although it ruled the
subsequent use of the evidence in closing argunent was only to
inflame the jury, it held such conduct was not so prejudicial as to
deny Berry a fair trial, especially given the “wde |atitude”
af forded cl osing argunents. Berry |Il, 703 So.2d at 277-78.

As noted, the district court was not able to viewthe evidence
at issue. In any event, it addressed two clains by Berry: the
adm ssi on of the evidence was i nproper; and the prosecutor’s use of
that evidence denied Berry a fair trial. As to admssibility, the
district court held: evidentiary rulings are not cognizable on
federal habeas review, unless a specific constitutional right was
i npeded or the ruling rendered the trial fundanentally unfair.
Berry V, 2006 WL 2865064 at *32 (citing Cupit v. Wiitley, 28 F.3d
532, 536 (5th Cr. 1994)). Because the evidence was introduced to
suppl enent an O ficer’s testinony regarding the crinme scene, they
were held to be relevant and their adm ssion not in error.
Regarding the prosecutor’s use of the evidence during closing
argunent, the district court ruled: there was substantial evidence
on which to base its decision; and the use of the such evidence did

not deny Berry a fundanentally fair trial. ld. at *33 (citing
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Smthv. Phillips, 455 U. S. 209, 219 (1982)). Accordingly, it held
the state-court decision was not unreasonabl e under AEDPA.

Berry does not specifically contest these rulings. Nor does
he state, nmuch less justify, why he did not present the contested
evidence for review by the district court. Moreover, for COA
purposes, he totally fails to show he was denied a fundanentally
fair trial by the adm ssion of the evidence. Therefore, as with
his other COA requests, he fails to show he is entitled to a COA
for this claim

L1l

For the foregoing reasons, a COAis

DENI ED.
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